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)/STATEMENT OF FACTS :

On March 12, 1976, Albert Craft, Movant, went to work

| for Larry Addington, Addington Bros. Coal Company, at 53rd

i

. Street, a coal dock in Ashland, Boyd County, Kentucky. He went
;to work there as a weigh master, working on the net weight
;scale. The setup there is such that a ldaded coal truck comes
;in, is weighed, dumps its coal, and then goes to the next
%scale where he weighed without the coal and paid on the
jdifference ~ in - weight, (Transcript ; of;. Evidence p.30;
jhereinafter ‘referred to as TE and the >appropriate page
;number). The Movaqt, Albert Craft, continued working‘there
. from 1976 until February, 1978, Sometime in late 1976, or the
' year of 1977, Ashland'cb§¥11a creature of Ashland 0il, 1Inc.,
. completely bought Addington Bros, Coal‘do.‘ This included the
dock and weighing station at which Albert Craft worked.

Sometime in late 1977 or early 1978, the Movants, Albert

and Irene Craft, noticed some peoplé adross from the house,

‘but inside, the fence which surrounds the Ashland Coal Dock,
sittiné in their car watching the house, They were watching

the house with binoculars and cameras, and apparently their

interest was focused upon the Crafts' house, (TE pp.31-33).

They later learned that these people were employees of Ashland

Coal, or at least. hired by Ashland Coal. This activity

continued until May, 1978, when Del S»ier, who is Director of

Security for Ashland 0Oil and Ashland Coal, appeared before the

Boyd County Grand Jufy, with another Security employee named




- Lucille Mount, and had Albef£ Craft‘and»a'person named J. C,.
;:Wallace, indicted for forgery in the second degree.
: The indictment in 1977'accuseé Albert Craft of falsely
T“making or cbmpleting a weigh ticket, showing that a truck had
~ come in’and~dumped coal, when in fact, no truck had come in.
:;vThe secondiindictment.returned, as é peéult‘of the activities
EFOf employees of Ashland Coal'invMay, 1978;‘éccuses him of the
; same thing on another occassion.' (TE p.§4,36).
At that time, Irene Craft, the other Movant, waé warking
: at a truck shop in Catlettsburg, Kentucky. .Sometime near or
f after the second indictment, the Respondenﬁ, Roy Rice, started
{ pulling into the éas‘station across theysﬁreet from where she
. worked, and harassingAhegngverytime he Saw her, he would pick
; up his C.B.ﬁicrophone and say, "Lady,‘this is the man who is
:going to put your husband in prison“.;i(TE p.36~37). He did
that onl;gb,continual, basis in an effort to harass her.
: Everytiﬁe she was leaving work he Qould follow her; for a week
at a time, he would follow her all the way back to the 53rd
Street dock, where they still 1ived;"(TE(p.36). During the
time he}was following her, he would again harass her with
telling her that‘he was going to put‘hervhusband into prison.
(TE p.37),‘ This was done for no good reason, except to engag:
in.psychological warfare against her in order to put pressur:
upon her husband. (TE p.36). She hacd done nothing to Ashland
Coal and had no relationship to them, (TE p.55). On one

occasion he took his car (a company car belonging to Ashland

Coal) and tried tb run her out of the road. (TE p.42).




As a result of being foilowed and beingiharassed by Roy
.,Rice, who was an employeevof Ashland Coal asvpart of their
zSecurity Department, (TE p.75,76,49); she:became very sick and
7hervous, and underwent medical care’ andlitreatment. (TE
;‘ip 37,39,49,41,48). R

Because of the behaV1or of ROy . Rice; Albert Craft went
to the Boyd County Attorney to seek a warrant for him and was
vérefused. (TE p.55). He then approached the Commonwealth's
EAttorney and was also refused. (TE p. 56) He also approached
‘the Boyd Dlstrlct Judge and was refused (TE p.55). However,

;the Commonwealth ] Attorney did call Del Spier about Albert
i

jCraft s attempt to have Roy Rice 1nd1cted for harassment and
%wanton endangerment After Del Spler was 1nformed of Albert
ECraft's VlSlt, only one other- 1nc1dent occurred It was then
that he harassed Albert Craft as a partlng ‘shot, and told him
he would put h1m into prlson Because of the intentional harm
1nf11cted upon his wife and himself, he'also became very sick.
(TE p.58). [

Albert‘craft was«acquitted by the_Boyd:Circuit Court, on
Directed Verdict as to both charges. Irenercraft, on the day
the verdict was directed against her injthis action, suffered
a stroke, |

Because they had been harmed by agents, servants or
employees of Ashland Coal, they brought. this suit.

The ''rial Court sustained a Motion for Directed Verdict,

stating that the Statute of Limitations barred this action,




because it was ‘- an action for personal.:injury rather than

damage to her'fights.

| C L ~ ARGUMENT I

~ THE RIGHT TO BE LEFT ALONE IS A RIGHT,
. WHETHER IT IS AN INVASION OF PRIVACY OR
. THE RIGHT TO BE FREE FROM THE INTENTIONAL
INFLICTION OF EMOTIONAL DISTRESS BY .
OUTRAGEOUS CONDUCT. i

The 'Court of -Appeals found ccnceptuai problems in
applylng the deflnltlon of the Restatement (Second) of Torts,

Subsectlon 652A, Wthh says.'

' "(1) One who invades the rlght of prlvacy
~0of another is subject to liability for the
‘resulting harm to the interests of the other,
(2) The right of privacy is:'invaded by
el (A) unreasonable 1ntru51on ‘upon the
o N ~seclusion of apother . . o0r
= ‘;,”‘~i (B) appropriation of the) other's name
: w.or likeness , . .(not involved herein) or
f : (C) unreasonable publicity given to the
‘other's private life ., . (not ‘involved here)
or |
S (D) publicity that unreasonably places the
. other in a false 1lght before- the public ., . .
}V(not involved here).

Why;-fzfis the Court says on page:7iot41ts Opinion, "We
think theyThave established the right‘tc5be‘1eft.alone and
free from ontrageous conduct", doesn't KRSS413 120(7) apply?
| The matter was directly in issue 'in Resthaven Memorial
Cemetery v. :Volk, 286 Ky. 291, 150 s,w.2d 908 (1941), and
reaffirmed in Ferguson v, Utilities Elkhofn Coal Co., Ky., 313

£.W.2d 395 (1958)
It is- respectfully submitted that a Court of Appeals

vanel is without the authority to overlule an Opinion of the

I ighest Court of the State.




« ' : '

In Resthaven, supra on page 296, the 1dentlcal issue was

,before the hlghest Court It was dealt w1th dlrectly

?ﬁl The Court of Appeal's quote on page 4 of its Opinion

,f,under "Appellant's Argument":

5ﬁ. : "Resthaven, supra, reasoned: that the
- © .gist of the action for disinterment of a ’
cof : .'grave was directed toward 'rights' under
. -the five-year limitation statute rather
~than toward personal or bodily 1n3ur1es
”under the one-year 11m1tatlon statute

: %kis loglcally 1ncon51stent Wlth its holdlng onﬁpage 8

"Nevertheless, in adoptlng the spec1f1c
tort of outrage under Section:46(1l) of
- the Restatement, we further hold that
under the authority of Carr and
. Columbia Mlnlng, supra, - the’ one—year .
’ statute of l1m1tat10n is appllcable "

To return to the question posed above, the only answer
is -- it does! 9

1

The Restatement (Second), The Inierest In Freedom From
Emotional sttress Sectlon 46, Outrageous . Conduct Causing
Severe Emotlpnal Dlstress 1tse1f, makes the dlstlnctlon in the
commentary 1n Sectlon K, page 78, Bod11y Harm, and says:

3“k Bodlly ‘harm, Normally, severe
remotional distress is accompanied or
followed by shock, 1llness, or - other
bodlly harm, which in itself affords
- 'evidence that the distress is genuine
and severe, The rule stated is not,
however, limited to cases where there
has been bodily harm; and if the
conduct is sufficiently extreme and
outrageous there may be liability for
‘the emotional distress alone,. without

. such harm, In such cases the courts may

1perhaps tend to look for more in the way
of outrage as a guarantee that the claim
is genuine; but if the enormity ‘of the

~outrage carries conviction that there has




in fact been sevefé.emotionalgdisfress,
bodily harm is not required.," :

é‘ Concepthally,,»either the tort of  Ihyasion of Privacy
(kestatementj(Second) Section 6522, 1977 (2)(A) or (B)); or
kOutrageous 1Conduct Caus1ng Severe ~Emotiqnal Distress,
 (Restatement ; (Second)) ~of Torts, 'Segtiop" 46(1)(1965)),
wdescrlbe the wrong done to the Crafts. éﬁeﬁﬁhgr will support

tPe Court of Appeals holdlng :~’ :3't 
i

As to the object v, fqrm test diséuéséd by theVCourt of
Appeals in their discussion of Carré{v".Texas Eastern
Transmissioniﬁorp;, Ky. 344 S.W.24 619 21961) and Columbia
Mining v. Walker,‘Ky;, 271 S.W.2d 276 (1954), only a brief
review is necessary. .

I .
i Carr, ‘stpra. holds

ki

M¢§;:

1mp1y where éhe leg1slature has
spoken spec1f1ca11y that damage to llvestock 1s to be brought
in one year from the injury to that 11vestock, that one cannot
‘av01d the. l}mltatlon by pleading ex- contractu. Columbia
Mining, sup;a; is against the position' for which the
Respondent - EitéS' it, . The case involved 7a‘>coa1 miner who
contracted §ilicosis. th suprisingly, theJColumbia Court held
that it was én injury "to the person" (p;277);; The Court then
applied the approriate tolling rules.

Precious little comfort can be had from Columbia for the
R2spondent. . Silicosis bears 1little resemblance in the
Restatementv(Second) sense to Invasion of Privacy or the Tort
cE Outrageots Conduct Causing Severe EmotionaL<Distress.

The real operative fact is, is there a reason to treat

cmotional distress differently from "inijury to the person"?




v

é The object pursued in the emot10nal dlstress torts 1is
’that one may not engage in what amountsgito "psychological
warfare" aga}nst a person with impunity, Eagki

It is}destruction of one's peace}andsQuietude through
E barbarous conduct that the tort of outrage seeks to redress,
‘ias does the tort of invasion of prlvacy.;{rru
| leferent rules necessarlly must govern the treatment of
these torts than ’negllgent or 1ntentlonal infliction of
phyS1ca1 1njury. The reason for th1s 1sn that different
unlverses with dlfferent laws are 1nvolved :
: What rules are: necessary in the 1ntentlonal infliction

/
oof emotlonal dlstress versus personal 1n3ury? Often,'where the

harm is subtle and cumulatlve that the’ 1njury' will not be
manifest untll long after one year,

The measurement from the last act. 1s approprlate but one
year isn' t

Thef*@ne year' Statute of L1m1tatlons under KRS
113, l40(i)(a)(b) is a concession to the 1nsurance industry of
Lentucky. 'Since the 1ntent10na1 nature of the tort generally
renders it uninsured, the reason for the limit doesn't exist.

Finaliy, the Respondent concedes, obliquely however,
that "the (Court of Appeals' conceptuai olassification of the

>ersonal injury claim was surprising, but unnecessary."

ARGUMENT I1I Y/

THE RESTATEMENT OF TORTS (SECOND)
APPROACH TO OUTRAGEOUS CONDUCT CAUSING
" SEVERE EMOTIONAL DISTRESS IS THE MOST
SOUND APPROACH AND SHOULD BE ADOPTED BY
THIS COURT




‘Section 46 of the Restatement,-ThefInterest in Preedom
From Emotional Distress,_ Outrageous Cohduct Causing Severe

Emotional Distress, states:

"(1l) One who by extreme and outrageous
“conduct intentionally or recklessly
causes severe emotional distress’to
another is subject to liability for

. such emotional distress, and if bodily
~harm to the other results from 1t, for
“such bodily harm.

- (2) Where such conduct is d1rected at
a third person, the actor 1s‘subject to
~liability if he intentionally or reck-
- lessly causes severe emotional distress
' - (a) to a member of such person's
immediate family who is present at

the time, whether or not-such distress
results in bodily harm, or .=

(b) to any other person who is present
at the time,. if such d1stress results
in bodilyvharm,"

Cilg
R

As thé Court can see, the elemenés?bf the tort are:
first, th?, ?onduct complained of mdst"be extreme and
autrageous;k}_éecondly, the injury maywl%ev‘inflicted in twc
separate manners: (a) intentionally, (b)‘ recklessly; and
thirdly;, thé~injury that results is emotiohél distress, and if
oodily harm results from tpe emotional diétress, then recovery
for such hkodily injury. This has Been?‘discussed and best
described éreviously wherein Section‘kk; Bodily harm, was
discussed earlier in this brief. The drafters of Restatement
(second) also take the approach that where the actor directs
-he harm towéhﬂ a third person, the actor is liable if he

intentionally or recklessly causes severe emotional distress:

(a) to a member of the person's immediate family who is

>resent at the time, whether or not tha2re is bodily harm; and




(b) to any other person who iS'presentiatxthe:time, if there
\ was bodlly harm. slnce thlS case is not one of those cases
1nVOIV1ng the zone of contemplated 1njury, such as set out in
Sectlon 2 off46 of the Restatement, it 1S?not belng presented

to the Court

‘? : In rev1ewmng the states, 1t appears fthe majority of

the states now no longer requlre a phy31ca1 touching. In
surveylng the states, 1t appears that the representatlve cases

3

as to phyS1ca1 touchlng, where no 1mpactjls ‘required, are:

1

MlSSlSSlppl,_ Texas, Callfornla, Colorado,”fFlorlda, Iowa,

Malne, Massachusetts and Vermont Those states Stlll requiring

:some apparent touchlng, however sllght, for "the tort to be
e

complete are-ﬂ‘1111n01s, Pennsylvanla, D1str1ct of Columbia,

outh Carollna, Indlana and Nebraska.‘ﬁu

I;;;ggis appears to be in the ru-e only because it does

RS B

0t permlt recovery for the 1nf11ct10n of emotlonal distress
Jithout a touchlng, unless the 1nf11ctLon»ofhsevere emotional

Lnjurlesv,was 1ntentlonal and. then 1t does not requlre the

touching,f Kalserman v. Brlght, 18 Ill Dec.~108, 377 N.E.Zd

261, 61 111, App. 34 67 (1978). Kentucky,:ofucourse, is still
11sted in the mlnorlty of states that: have adopted the torts,
‘because of;‘the case of Deutsch \ L She;n, 597 S.W.2d4 141
‘(1980), because ~of the irradiation ofigthe fetus case by

Justice Lurowsky;

As tqe Court of Appeals has sald,vthe time has come in

Kentucky to ‘recognlze the right of: redress - for outrageous
1

conduct that has been recognlzed in thls state in a hit or




miss fashion?in the cases set'out!injtheféourt of Appeals

Opinion,

It 1s respectfully submltted that 1f the conceptual

{,approach adopted 1n the Restatement and generally endorsed by

the majorlty of the states that have adopted;the tort is used

h’1n Kentucky, then a sound ba31s forj7" rlght of action

i

exists.

CONCLUSION

It is respectfully submltted to the Supreme Court that

the Court of Appeals used the rlght method to achieve the

wrong result Clearly, the tlme for "redress for such an

'egreglous wrong has come It hasl'come;fbecause it has
Sy :
‘preV1ously been recognlzedrby ‘the highest: court in the state

end now needs only to be properly deflned {The Statute of

lIlmltatlons;has prev1ously been clearly dec1ded in the cases

é¢bove thaty,onceptually they are con31stent‘W1th those cases,

~énd that thelstatute of. L1m1tat10ns proper 1s KRS 413,120(7).
The rlght to ma1nta1n an actlon for personal injuries or
injuries to the'person, has long been recognized in the State

cf Kentuckyq The Court of Appeals d1d not have to recognize

the new tori of outrageous conduct, if thls were an action for
personal 1nJur1es. ‘It follows that thlS 1s an action not for
- fersonal lnjurles ‘or that the Court of Appeals engaged in
surplusage.; The tort of outrage is clearly a new recognition
<f a rlght that has prevxously been held to fall under the

.live year statute




{ WHEREFORE, it is respectfully submitted that this matter

should be remanded to the Trial Court to give the Plaintiffs'

i
{
i

{their entire day in Court, which they so far have been denied,

Respeqtfully submitted,

ro 7D
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