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PURPOSE
The purpose of this reply brief is to address the arguments in the Brief for
Appellee that appellant believes warrant a reply. Appellant does not intend to simply
repeat arguments that were previously made in the original Brief for Appellant. This
Court should assume that every argument made in the appellee’s brief is controverted. If
an argument is not specifically addressed in this reply brief, appellant will stand on the
argument that has been made in the Brief for Appellant.
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ARGUMENT
I,
THE FAILURE TO SUPPRESS THE FRUITS OF
THE ILLEGAL SEARCH OF THOMAS FRAZIER’S
PERSON.

The title for the second issue in the Brief for Appellant in the Court of Appeals of
Kentucky was, “The tﬁal court erred in failing to suppress the illegal search of Thomas
Frazier’s person.” The issue was broadly stated and it incorporated the search of Mr.
Frazier’s pocket because that was the only place the police located anything illegal. It is
inaccurate for appellee to suggest that appellant objected to the frisk, but not the search of
his pocket. First, the title complained of an illegal search, not merely an illegal frisk. In
addition, appellant’s argument contains this sentence, “Boggs’ search of Frazier was not
reasonable based on the facts that the officers articulated.” Court of Appeals Brief for
Appellant at 12 (emphasis added). The issue raised by appellant covered the illegal
search of Mr. Frazier’s entire person, including the search of his pants pocket.

The police did not have a reasonable suspicion to believe Mr. Frazier was armed
or dangerous. Appellee states over and over, ad nauseam, that Mr. Frazier was
uncooperative. The truth is, Mr. Frazier gave the police his license and insurance when
they pulled him over. (VR 9: 1/26/09; 11:22:41). He told them where he was going and
who he was with. (VR 9: 1/26/09; 11:23:07). Before he was ordered out of the vehicle
he told Deputy Moore that he was going to a concert and the two men in his car were
friends of his son. (/d.). He exited the car when he was asked to exit. (VR 9: 1/26/09;
11:23:57). He walked to the rear of the vehicle when he was asked to do so. Mr. Frazier

was totally cooperative. He questioned the authority of the police officer to ask him



questions completely unrelated to the traffic stop, which was ostensibly for littering in the
parking lot of a fast food restaurant, and for not using a turn signal while turning with a
green arrow from a left turn only lane. (VR 9: 1/26/09; 11:24:15). In fact, Officer Moore
had no authority to ask Mr. Frazier questions unrelated to the traffic stop, and Mr. Frazier
had every right not to answer those questions. As explained in Appellant’s original brief
before this Court, Mr. Frazier’s initial refusal to answer questions the police officer had
no right to ask cannot furnish the reasonable suspicion necessary for a Terry! patdown.
This point was argued extensively in the Brief for Appellant at 7-9, and will not be
repeated here.

Appellee’s claim is that Deputy Boggs® search of the pocket was based on a
reasonable belief that the pocket contained a weapon, and, therefore, it was part of the
original Terry patdown. Under Terry, a police officer may conduct a limited search if “a
reasonably prudent [person] in the circumstances would be warranted in the belief that
his safety or that of others was in danger.” T erry v. Ohio, 392 U.S. 1,27 (1968). The
officer’s belief must be founded on specific and articulable facts rather than on a mere
suspicion or “hunch.” Id. As was previously argued in the Brief for Appellant, Boggs
never articulated facts that justified the search of Mr. Frazier’s pocket. Brief for
Appellant at 7-8.

These officers never showed any interest in issuing a citation for failure to use a
turn signal or for littering after pulling Mr. Frazier over. Instead they immediately started
asking questions about where the three men were going. Just as quickly, they got Mr.
Frazier out of his vehicle and started rummaging through his pockets. This type of

“general, exploratory rummaging in a person's belongings” is one of the two “specific

! Terryv. Ohio, 392 U.S. 1 (1968).







