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In 2002 a dispute between then-governor Paul Patton 
and the legislature over public financing of gubernatorial 
campaigns led to an impasse over the state budget. That 
year, for the first time in state history, the Regular Session 
of the General Assembly adjourned without enacting a 
budget. After an Extraordinary Session also failed to pro-
duce a budget, Governor Patton issued an executive order 
declaring a state of emergency and instituting a “spending 
plan” to continue the operations of state government.1 To 
test the governor’s authority to expend tax dollars without 
a legislative appropriation, State Treasurer Jonathan Miller 
commenced a friendly lawsuit in Franklin Circuit Court. 
However, the court dismissed the case without reaching a 
decision after the 2003 General Assembly enacted a budget 
that covered the 2002-2004 biennium.2

The matter of a spending plan might have become an 
historical oddity had not a dispute between newly elected 
governor Ernie Fletcher and the 2004 General Assembly – this 
time over tax reform – resulted in a second failed attempt to 
pass a budget. Taking a page from his predecessor’s book, 
Governor Fletcher issued a series of executive orders declar-
ing or continuing a state of emergency and providing for 
the continuing operation of state government.3 Desiring to 
resolve the issues left undecided in the state treasurer’s earlier 
suit, Attorney General Greg Stumbo filed a new lawsuit in 
Franklin Circuit Court to contest the governor’s actions.

Executive Order 2004-650 sets out the rationale for the 
governor’s position. It begins with the fact that the state 
constitution and laws charge the General Assembly to adopt 
a balanced budget for the Commonwealth. Although the 
General Assembly enacted budgets for the legislative and 
judicial branches, it did not enact a budget for the executive 
branch for the fiscal year beginning July 1, 2004. Neither 
the constitution nor the statutes expressly provide how to 
proceed in that circumstance, but the consequences of not 
proceeding are daunting. According to the Executive Or-
der, the absence of an executive branch budget imperils the 
health, safety, and welfare of the Commonwealth by:

(1) putting at risk billions of federal fund dollars, the 
receipt of which is conditioned upon the availability 
of state matching funds.

(2) curtailing the economic prosperity and growth poten-
tial of the Commonwealth, and potential employment 
opportunities for Kentuckians.

(3) endangering the land, water, and air resources of the 
Commonwealth. 

(4) imperiling state emergency and disaster response 
systems, including local 911 operators.

(5) disrupting operations of a myriad of facilities includ-
ing but not limited to prisons, schools, mental hospi-
tals, children’s homes, and veterans’ nursing home 
facilities.

(6) obstructing the revenue collection processes of state 
and local governments.

(7) jeopardizing the bond rating of the Common-
wealth.

(8) impeding timely payments from the state treasury for 
goods received and services performed that are neces-
sary for the day-to-day operations and maintenance of 
the programs and facilities of the Commonwealth.

(9) endangering the continuity and availability of services 
to all citizens of the Commonwealth.

At the same time as the Constitution charges the legislature 
to act, it vests the supreme executive power of the Com-
monwealth in the governor and mandates that the governor 
“take care that the laws be faithfully executed.” To fulfill 
these duties and prevent the perils described requires the 
expenditure of public funds. It follows that the failure of the 
General Assembly to carry out its duty presents the Com-
monwealth with an emergency requiring executive action 
to continue the operation of the government. 

The argument on the legislature’s side is simpler. Section 
230 of the Constitution provides, “No money shall be drawn 
from the State Treasury, except in pursuance of appropria-
tions made by law.” Without an appropriation, there can be 
no expenditure except, perhaps, for specific essential services 
for the health and safety of the citizenry.4 

In rendering his decision, Franklin Circuit Court Judge 
Roger Crittenden saw the issue as primarily one of separation 
of powers. He began his analysis with section 27 of the Ken-
tucky Constitution, which divides the powers of government 
among the legislative, executive, and judicial branches, and 
he invoked the oft-quoted language from Sibert v. Garrett:

Continued on next page 

Court Rules Against Spending Plan
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ESKDIRECTOR’S
The Government Performance Project (GPP) is a non-

partisan, independent research program focused on state 
government and supported by The Pew Charitable Trusts, 
which also supports the excellent Stateline.org. In its recent 
report, “Grading the States 2005,” GPP assessed the quality of 
management performance in all 50 states in each of four cat-
egories – money, people, infrastructure, and information. 

Kentucky received an overall grade of B+. Of the border-
ing states, only Virginia did as well or better, and nationwide 
only six other states did as well or better. Kentucky’s overall 
grade resulted from having received two B+s – in money and 
infrastructure – and two B’s – in people and information.

“Actually,” said the report, “the state’s B+ in money 
would have certainly been higher were it not for the fact 
the Democratic House and Republican Senate in the state 
have engaged in such unproductive budgetary negotiations 
that the government has virtually ground to a halt, forced 
to use clumsy across-the-board budget cuts just to keep the 
government running.” However, the report commended the 
state on its long-term outlook, contracting and procurement, 
and financial controls. 

The second B+, in infrastructure, reflects strong capital 
planning, internal coordination, and intergovernmental co-
operation. Particular credit went to the work of the Kentucky 
Transportation Cabinet and the Capital Planning Advisory 
Board. Also singled out for recognition was the strong man-
agement structure to facilitate intergovernmental coopera-
tion in infrastructure, which includes the Governor’s Office 
for Local Development and the Local Initiatives for a New 
Kentucky (LINK). 

The “B” Kentucky received in 
people was the result of a low score 
for strategic workforce planning. 
This is a critical issue through-
out state and local government 
because, by one estimate, one in five state and local 
government workers will retire in the next five years. That 
also points to the need to be able to retain a skilled work-
force, which the report characterizes as a second area of op-
portunity. That translates into a need for more competitive 
employee compensation.

Finally, Kentucky got a “B” in information. The report 
described Kentucky as a leader in strategic planning and 
noted that the state produces a great deal of performance 
information and makes it available. In the category of elec-
tronic government, the report noted that citizens are able to 
access many state services and sources of information over 
the Internet. However, according to the report, citizens find 
it relatively more difficult to communicate their concerns to 
state government about matters such as poor road conditions, 
poor delivery of services, or homeland security threats. 

According to Governing magazine, the list of things the 
state does well is long and deep. Nevertheless, it takes the 
recent stalemates over budgets as evidence that “Kentucky 
seems to have a kind of managerial bi-polar disorder.” Per-
haps the opinion in Attorney General v. Governor, described in 
this issue’s lead story, will prove to be the medication needed 
to treat the disease.

Court Rules Against Spending Plan continued from previous page

Perhaps no state forming a part of the national gov-
ernment of the United States has a Constitution whose 
language more emphatically separates and perpetuates 
what might be termed the American tripod form of 
government than does our Constitution, which history 
tells us came from the pen of the great declaimer of 
American independence, Thomas Jefferson….

Sibert v. Garrett, 246 S.W. 455, 457 (1922). Judge Crittenden 
next noted that the constitution, having divided the pow-
ers of government among the three branches, provides in 
section 28 that “No person or collection of persons, being 
one of those departments, shall exercise any power properly 
belonging to either of the others, except in the instances 
hereinafter expressly directed or permitted.”

Turning then to section 230, Judge Crittenden said that 
it confers on the General Assembly exclusively the “power 

of the purse.” The governor’s spending plan impermissibly 
encroaches on this power of the legislative branch. Decid-
ing how much and for what state monies may be spent is a 
legislative function. The executive branch cannot spend state 
revenues without authorization from the legislature. 

The failure of the General Assembly to appropriate 
collected revenues for public use, said Judge Crittenden, 
is a violation of section 230 of the Kentucky Constitution. 
However, this failure does not allow the executive or judicial 
branches to step into the breach. The inferences drawn by 
the governor from sections 69 and 81 cannot overcome the 
prohibition of section 28. The court said, “The Governor 
argues the constitutional mandate that he faithfully execute 
the law is sufficient to endow him with the express power 
to act. This Court disagrees. If there is no legislative enact-
ment, there is no ability to execute the law.” The court also 
rejected the governor’s claim of emergency powers, finding 
“there is no emergency.”
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Judge Crittenden did not, however, order an immediate 
stop to the spending plan. Recognizing the hardship that 
action would ensure and recognizing the absence of judicial 
precedent upon which the governor and legislature could 
rely, the court prohibited any expenditures after June 30, 
2005 absent legislative action.

The full text of the opinion follows. 

COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT

DIVISION I
CIVIL ACTION NO. 04-CI-00719

COMMONWEALTH OF KENTUCKY
OFFICE OF THE ATTORNEY GENERAL 
Ex rel. Gregory D. Stumbo PETITIONERS

v.

COMMONWEALTH OF KENTUCKY 
OFFICE OF THE GOVERNOR
Ex rel. Ernie Fletcher, et al. RESPONDENTS

*********************

This matter is before the Court upon the Attorney Gen-
eral’s challenge to the constitutionality of the Governor’s 
Executive Spending Plan. This Court has heard the parties’ 
arguments, read the memoranda and applicable law, and 
now finds as follows.

INTRODUCTION

From time to time, this branch of government, the 
judiciary, has the obligation and duty to examine the con-
stitutionality of the actions (or inactions) of the other two 
branches. This examination is not intended to nor does it 
result in the intervention into or the usurpation of the power 
of another branch, but is itself an exercise of the judiciary’s 
constitutional authority.

The inquiry before this Court is whether the responsibility 
and power of disbursing the peoples’ money from the state 
Treasury is exclusively that of the General Assembly. On that 
determination hangs the second issue: in absence of any leg-
islative appropriation, does the Kentucky Constitution vest 
the Governor with the power to spend public money?

The issues presented have been before this Court twice in 
two years. It has been well argued and briefed by all parties. 
In fact, the parties have reached beyond the law to the history 
of this State and Country to shed proper light on what is at 
stake in this determination. This Court appreciates counsels’ 
insight into the numerous cases and articles concerning the 
purpose and need for each department of government to 
exercise only that power conveyed to it by the Constitution.

A recurring theme of each party’s argument is that the 
separation of powers doctrine, as expressed in the Kentucky 
Constitution, is sacrosanct. This Court agrees. This Court views 
the separation of powers clause as a covenantal relationship. 
The three branches of government, co-equal, yet differing in 
power, recognizing and respecting the integrity of the other, 
are constitutionally bound to accomplish together for the 
citizens of Kentucky what each cannot accomplish alone.1

This Court sees no reason for a lengthy recital of the ra-
tionale for this clear and fundamental proposition, central to 
our form of government; it is enough to keep in view the lan-
guage of two seminal cases. In LRC v. Brown, Ky., 664 S.W.2d 
907 (1984), the Kentucky Supreme Court said: “The purpose 
of the separation of powers doctrine is uncontroverted;” it 
“is set in the concrete of history and legal precedent.” Id. at 
914. In the 1922 case of Sibert v. Garrett, 197 Ky. 17, 246 S.W. 
455 (1922), the Court said the purpose of the separation of 
powers clause in the Kentucky Constitution was to have each 
(Branch) operate in their respective spheres to create checks 
to the operations of the others and to prevent the formation 
by one department of an oligarchy through the absorption 
of powers belonging to the others. Id. at 458.

The separation should not be pierced. Yet the remedies 
sought by some of the parties would do just that. This Court 
will not step into what is a prohibited exercise of state judicial 
power and does not desire to monitor, set procedures or 
oversee specific budget functions. Nevertheless, this Court 
will act without hesitation if there is “a palpable effort to 
evade the mandate of the Constitution....” Prowse v. Board 
of Education for Christian County, 134 Ky. 365, 120 S.W. 307, 
308 (1909).

This Court should not and will not attempt to weave a 
thread intertwining the three separate branches because of 
a political impasse in one. By constitutional mandate, the 
solution must be achieved by the General Assembly itself. 
Furthermore, this Court will not breach the separation by 
ceding or attributing to another branch, the executive, what 
is an unassumable and exclusive legislative power. 

This Court finds the failure of the General Assembly to 
appropriate collected revenues for public use to be in viola-
tion of Section 230 of the Kentucky Constitution. Moreover, 
the Governor of Kentucky has no power to spend state funds 
without an appropriation from the legislative branch.2

DISCUSSION

The Kentucky Constitution divides the peoples’ work into 
three parts and delineates their respective duties and respon-
sibilities. As stated in Section 27 of the Constitution:

The powers of the government of the Commonwealth 
of Kentucky shall be divided into three distinct depart-
ments, and each of them to be confined to a separate 
body of magistracy, to wit: Those which are legislative, 
to one; those which are executive, to another; and 
those which are judicial, to another.

The separation of powers doctrine in the Kentucky Con-
stitution is unusually forceful and must be strictly construed. 
As articulated in Sibert:

Perhaps no state forming a part of the national govern-
ment of the United States has a Constitution whose 
language more emphatically separates and perpetuates 
what might be termed the American tripod form of gov-
ernment than does our Constitution, which history tells 
us came from the pen of the great declaimer of American 
independence, Thomas Jefferson....

Sibert at 457.
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I. Constitutional Mandates and Prohibitions.

The Constitutional approach to the separation of powers 
is a “double-barreled positive-negative approach,” a man-
date, and a prohibition. Brown at 912.

A. The Constitutional Mandate to the General Assembly.

Section 29 of the Constitution provides: The legislative 
power shall be vested in a House of Representatives and 
a Senate, which, together, shall be styled the “General As-
sembly of the Commonwealth of Kentucky.” Section 230 of 
the Constitution provides: No money shall be drawn from 
the State Treasury, except in pursuance of appropriations 
made by law.

The General Assembly is exclusively given the “power 
of the purse.” It levies taxes; in turn it decides through law 
(appropriations) how much and for what the state’s revenue 
will be spent. It is well accepted that the “raising and expen-
diture of money necessary to operate state government” is 
primarily a legislative function. See Armstrong v. Collins, Ky., 
709 S.W.2d 432, 441 (1986).3

Furthermore, this legislative power is non-assumable 
because of legislative inaction. The Kentucky Constitution 
“made sure that the legislature may not in any degree abdi-
cate its power.” Brown at 915 citing Bloemer v. Turner, 281 Ky. 
832, 137 S.W. 2d 387, 390 (1940).

B. The Constitutional Prohibition to the Other Two 
Branches.

The Executive Department may not absorb or encroach 
into the power of the Legislative Department. Section 28 of 
the Constitution provides: No person or collection of per-
sons, being of one of those departments, shall exercise any 
power properly belonging to either of the others, except in 
the instances hereinafter expressly directed or permitted.

“The hydraulic pressure inherent within each of the 
separate Branches to exceed the outer limits of its power, 
even to accomplish desirable objectives, must be resisted.” 
Immigration and Naturalization Service v. Chadha, et al., 462 
U.S. 919, 951 (1983). No matter how well intended, the 
Executive Branch cannot spend State revenues or suspend 
statutes without lawful authorization by the Legislative 
Branch. By executing its own spending plan, the Executive 
Branch unconstitutionally encroaches on otherwise exclu-
sive Legislative power.

II. The Executive Power as Found in the Constitution 
Does Not Expressly or Impliedly Mandate the Governor’s 
Action.

Section 69 of the Kentucky Constitution provides: The 
supreme executive power of the Commonwealth shall be 
vested in a Chief Magistrate, who shall be styled the “Gov-
ernor of the Commonwealth of Kentucky.” Section 81 of 
the Constitution provides: [the Governor] shall take care 
the laws be faithfully executed. The Governor argues the 
constitutional mandate that he faithfully execute the law is 
sufficient to endow him with the express power to act. This 
Court disagrees. If there is no legislative enactment, there 
is no ability to execute the law.

The Governor urges this Court that whenever an emer-
gency arises the Executive becomes vested with certain 
implied powers. This Court finds there is no emergency. 
Emergency suggests a critical, not chronic, problem. Emer-
gency suggests the sudden, unexpected event, rather than 
the routine. Emergency suggests the unforeseen, not the 
anticipated. Emergency suggests the unavoidable, not that 
for which one can prepare or intervene.

However, the crux of the Governor’s position is that he is 
bestowed with implied power to act when another branch of 
government fails to act. This position does not square with 
the separation of powers doctrine. Since the three Branches 
are co-equal, it is instructive to substitute the term “Gover-
nor” for that of “Legislature” in a statement found in LRC 
v. Brown. In Brown, the Kentucky Supreme Court examined 
the legislature’s power in the context of the separation of 
powers doctrine: “To adopt the latitudinous construction 
that the Legislature [Governor] may do anything not ex-
pressly or impliedly prohibited by the Constitution would, 
to our minds, at once destroy the separation of the powers 
of government into the three great departments.” Brown at 
914 citing Sibert at 457.

III. The Potential Shut Down of Governmental Ser-
vices.

It has also been argued that the Kentucky Constitution 
and statutes do not contemplate the situation at hand, that 
both are silent to the failure of a legislative appropriation. 
This also holds true for the United States Constitution. 
Perhaps the reason is obvious; citizens expect performance 
of constitutional mandates (the impasse in Kentucky’s leg-
islative branch seems to have reared its head only in recent 
times). But Congress and other states have recognized there 
may come a time when no consensus or accommodation 
can be reached. In response, the legislative branches pass 
some form of interim legislation (continuing resolutions 
and emergency services appropriations) eliminating the 
consequences of no overall budget enactment.

The shut down of governmental services can be a conse-
quence of the “power of the purse” resting solely with the 
Legislature. Likewise, the action or inaction of the Governor, 
the Chief Executive, in abdication of the mandate to faith-
fully execute the law or in excess of the executive power, 
may stall or shut down governmental functions. However, 
constitutional non-compliance in both instances stand sub-
ject to scrutiny by the judiciary and, certainly, the people 
of Kentucky.

CONCLUSION

The Kentucky Constitution, because of many restrictions 
included by its framers, has not proved to be quite the liberal 
and flexible document that is the United States Constitution, 
Bloemer v. Turner, 281 Ky. 832, 137 S.W.2d 387, 391 (1939). 
At various times Kentucky Courts have been called upon to 
either adopt or approve creative interpretations of certain 
constitutional provisions to allow the Commonwealth to 
continue to operate effectively.4 In this situation, some par-
ties have asked this Court to adopt a creative interpretation 
of the separation of powers doctrine. This Court declines 
to do so.
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Endnotes
1.    Executive Order 2002-727 (June 26, 2002).
2.    See letter of May 7, 2004 from Attorney General Greg Stumbo 

to Governor Ernie Fletcher, http://ag.ky.gov/news/2004rel/
budgetltr.htm (“Ultimately, this legal challenge was dismissed 
as moot on April 28, 2003, following enactment of a budget by 
the General Assembly. The Franklin Circuit Court signed an 
order dismissing the action but publicly stated its reservations 
in doing so without resolving the key legal question of the 
Governor’s power to keep state agencies functioning without a 
budget.”). The budget bill was HB 269 (2003 Acts Ch. 156).

3.    Executive Order 2004-650 (June 28, 2004) (covering 
expenditures in the period July 1, 2004 to September 20, 2004), 
Executive Order 2004-1092 (September 30, 2004) (covering 
the period October 1, 2004 to December 31, 2004), and 
Executive Order 2004-1373 (December 29, 2004) (covering 
the period January 1, 2005 to March 31, 2005).

4.    See Miller v. Quertermous, 304 Ky. 733, 202 S.W.2d 389 (1947).

Court’s Footnotes
1.    Jonathan Sacks, The Dignity of Difference 202 (Continuum 

2002).
2.    Except for specific essential services for the health and safety 

of the citizens, see Miller v. Quertermous, 304 Ky. 733, 202 S.W.2d 
389 (1947).

3.    Armstrong also allowed the General Assembly to “suspend” 
the operation of various statutes without complying with 
Section 51 of the Constitution “in the limited circumstances 
of an emergency financial situation of state government….” 
Armstrong at 442. Apparently, the “limited” circumstances 
have regularly occurred each biennium since Armstrong was 
decided. 

4.    Turnpike Authority of Kentucky v. Wall, Ky., 336 S.W.2d 551 
(1960); Mathews v. Allen, Ky., 360 S.W.2d 135 (1962); Hayes 
v. State Property and Building Commission, Ky., 731 S.W.2d 797 
(1987); Rose v. Council for Better Education, Ky., 790 S.W.2d 186 
(1989).

Although no one has suggested the Constitution be for-
mally amended to change the basic structure of separation 
of powers, two Governors have developed and executed 
spending plans to operate the government without the 
benefit of an appropriation by the General Assembly. This 
Court has been reluctant to stop this practice because shut-
ting down the government will cause severe hardship on 
the citizens (clients) and employees of the Commonwealth. 
Furthermore, the General Assembly and Governor had no 
constitutional interpretations on which to rely under these 
particular circumstances. As a consequence, State Govern-
ment presently operates pursuant to an Executive Spend-
ing Plan restricted by this Court to the amount of funds 
appropriated in the last fiscal year for which there was an 
appropriation. This Court does not perceive that the con-
tinued governmental operation for this fiscal year will do 
irreparable harm to Kentucky’s Constitutional framework. 
However, the time has come to end the practice and that 
which precipitates it.

The Governor’s actions and the General Assembly’s 
inactions, even if taken in good faith and with the best of 
intentions, threaten the framework of the democratic system 
and the balancing of powers among the three branches of 
government. Inaction in the face of a constitutional mandate 
is a decision not to comply. That is an unacceptable legisla-
tive decision under its Constitutional mandate. An executive 
decision, encroaching into the exclusive power of another 
co-equal branch of government, is also an unacceptable deci-
sion under Constitutional prohibitions. The only permanent 
solution is for the General Assembly to carry out its mandate 
and provide for the operation of Kentucky government by 
whatever legislative device it deems appropriate.

This Court ORDERS: the Executive Spending Plan ex-
pires June 30, 2005, and absent legislative action, no public 
funds shall be expended from the State Treasury thereafter, 
with the exception of those funds demonstrated to be for 
limited and specific essential services previously approved 
in Quertermous.

SO ORDERED this 15th day of December 2004.

This is a final and appealable order.

Economic Development:
will the playing field be leveled?

by Angela Marcum*

     
State and local governments compete to attract new in-

dustry or business to their communities. Generally, a strong, 
educated and available workforce, adequate infrastructure, 
and a thriving area with arts or other social aspects are used 
to lure employers. In the current free-trade economy, local 
governments feel compelled to also offer significant mon-
etary gifts to ensure economic vitality.

Kentucky provides several tax credits and incentives to 
corporations. The Kentucky Jobs Development Act allows 

distribution and service-oriented companies to retain their 
1 percent occupational license fee from employees and 
grants abatement against a portion or all of its state cor-
porate income tax liability.1 The Kentucky Rural Economic 
Development Act provides tax credits to new or expanding 
manufacturing facilities located in areas with high unem-
ployment.2  

Despite Kentucky’s effort to maintain an edge in economic 
development, two recent court cases could significantly affect 
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the way we do business. Kelo v. New London is a Connecticut 
case to be reviewed by the U.S. Supreme Court.3 In Kelo, the 
city of New London and the New London Development Cor-
poration attempted to exercise eminent domain authority 
to condemn the Kelo’s property. New London needed the 
land to complete a development plan. The plan would allow 
Pfizer, an international pharmaceutical company, to build a 
global research facility in New London.

New London claimed that taking the property was con-
stitutional. The city argued that economic development 
was a valid public use that sufficiently benefited the public. 
Pfizer would “create jobs, increase tax and other revenues, 
encourage public access to use the city’s waterfront, and 
build momentum for the revitalization of the downtown 
area of the city.”4

The Connecticut Supreme Court addressed the issue of 
whether economic development was a valid public use that 
justified the taking of private property. It held that it was. 
Referencing the U.S. Supreme Court case Hawaii Housing 
Authority v. Midkiff, the court reiterated, “In reviewing a 
legislature’s judgment of what constitutes a public use, even 
when the eminent domain power is equated with the police 
power ...(the court’s role)... is extremely narrow.”5 Extreme 
deference was given to the State’s legislature to determine 
a legitimate public use of property.

The Kentucky Supreme Court reached a different conclu-
sion in 1979. The Court struck down a statute that granted a 
city the “unconditional right” to condemn private property.6 
In that case, Owensboro conveyed property to the local in-
dustrial development authority for commercial purposes.  

Other states have reached the same conclusion as Ken-
tucky. The U. S. Supreme Court has granted review of the 
Connecticut case. Local governments should be aware that 
the Court’s decision could broadly affect single-property tak-
ings, revitalization efforts in slum or blight areas and sprawl 
into rural areas.

Additionally, tax credits for the purpose of economic de-
velopment have been challenged. Cuno v. DaimlerChrysler is a 
Sixth Circuit Court of Appeals case.7 The outcome of this case 
directly affects Kentucky, Ohio, Tennessee and Michigan. 

In Cuno, a state tax credit and local property-tax abate-
ment were used to encourage businesses to “install new 
manufacturing machinery and equipment in Ohio” and to 
“establish, expand, renovate, or occupy a facility and hire 
new employees.”8 The tax credit and exemption were chal-
lenged on grounds that they violated the Equal Protection 
Clause of the Ohio Constitution and Commerce Clause of 
the U. S. Constitution by granting preferential treatment to 
in-state activity. 

The court held that subsidization of domestic industry 
was not an undue burden on interstate commerce, but 
that a tax credit was unconstitutional.9 When a tax credit is 
given, the state is regulating interstate commerce through 
its power to tax. 

The tax credit and property exemption did not, however, 
violate the Equal Protection clause. The purpose of the Ohio 
statute, to encourage industrial development and economic 
stimulation of the state’s economically troubled areas, was 
rationally related to any resulting burden. The whole Sixth 
Circuit bench has been asked to rule on Cuno. I also expect 
the U. S. Supreme Court to grant review.

Kentucky’s statutes refer to its tax breaks as credits and 
incentives. A 100% credit may be granted to a new or existing 
industry or business. New and expanding industry may be 
relieved of a portion or all of its state corporate income- tax 
liability. There is no doubt that a court may define these 
benefits as credits and not subsidies. 

In the meantime, the Commonwealth of Kentucky, local 
governments and industrial development authorities can 
continue to use tax incentives and the power of eminent 
domain so long as there is a proper public use for the tak-
ing. Whether uniform taxation, or lack thereof, is uncertain. 
Local governments, however, should be aware of the possible 
implications of these cases and continue to improve and 
boast the attributes unique to their own community.

Endnotes
*    Angela Marcum is a 2003 graduate of the Chase College of Law. 

She is currently General Counsel/Community Development 
for U.S. Congressman Ron Lewis.

1.    See KRS 154.24
2.    See KRS 154.22.
3.    Kelo v. New London, 843 A.2d 500, (Conn. 2004), cert. granted 

Sept. 28, 2004.
4.    See Kelo.
5.    Kelo v. New London; Hawaii Housing Authority v. Midkiff, 463 

U.S. 1323 (1983)
6.    Owensboro v. McCormick, 581 S.W.2d 3, 5-8 (Ky. 1979).
7.    Cuno v. DaimlerChrysler, 2004 FED App. 0293P (6th Cir. Oct. 

19, 2004). [For additional case law developments in the Sixth 
Circuit, see Decisions of Note elsewhere in this issue. – Ed.]

8.    See Cuno; Ohio Rev. Code Ann. 53733.33(b)(1); Ohio Rev. 
Code Ann. 5709.62 (C)(1).

9.    New Energy Co. v. Limbach, 486 U. S. 269, 278 (1988).
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DECISIONS OF NOTE

Kentucky Supreme Court 

Urban Counties – Sovereign Immunity
Pedestrians who were struck by a vehicle while crossing 

a state highway sued the driver, urban county government, 
and individual employees to recover for their injuries. Lower 
courts held that the urban county government was entitled to 
sovereign immunity, but the plaintiffs asserted that it is not a 
county and not immune. The court confirmed that the urban 
county form is a form of county government and as a county 
is entitled to sovereign immunity. Counties are unincorpo-
rated political subdivisions of the state with unique status 
under the constitution, thus distinguishable from municipal 
corporations. Plaintiffs further asserted that the creation of 
the urban county form violated their jural rights. The court 
rejected the argument, holding that sovereign immunity 
“trumps” jural rights because sovereign immunity predates 
Kentucky’s first constitution. Lexington-Fayette Urban County 
Government v. Smolcic, 142 S.W.3d 128 (Ky. 2004).

Occupational License Fees – Credits

Taxpayers in the city of Covington sought a declaratory 
judgment that they were entitled to credit their municipal 
license fee against Kenton County’s occupational license 
fees. The issue was whether an ordinance adopted in 2000, 
which substantially increased the rate of the license fee as 
well as increased the income base and net profits subject to 
the fee, “imposed” a fee making the credit mandatory under 
KRS 68.197. The county argued that the fee was imposed in 
1978 and that consequently the increase did not trigger the 
crediting provision enacted in 1986. The Supreme Court 
held that a tax is imposed whenever the fiscal court enacts 
an ordinance requiring taxpayers to pay the tax, regardless 
of whether it is a new tax or an increase in an existing tax. 
Had the General Assembly intended to exempt the county 
from the mandatory tax credits, the court said, it could have 
done so in definitive words. The plain meaning of the stat-
ute is unambiguous and requires a credit for the amount 
in which the tax was increased in 2000. City of Covington v. 
Kenton County, 149 S.W.3d 358 (Ky. 2004). 

Emergency Services – Flat Tax

A city imposed a flat tax of $60 for each residential unit 
and each business unit within the city for life squad and other 
nonfire-related emergency services. A taxpayer challenged 
the flat tax claiming that the state constitution requires such 
taxes to be imposed ad valorem. The Supreme Court agreed. 
Other than special assessments and user charges, all property 
taxes must be based on assessed value. The city’s argument 
that significant public policy concerns supported the con-
stitutionality of the tax was unsuccessful. The constitution 
establishes a public policy that limits the manner in which 
the city may tax property. City of Bromley v. Smith, 149 S.W.3d 
403 (Ky. 2004).

Law Enforcement Officer – Qualified Immunity

While responding to an emergency call, a state trooper col-
lided with a motorist at a blind intersection and fatally injured 
him. The trooper asserted qualified immunity, claiming that 
his actions constituted a discretionary act within the mean-
ing of Yanero v. Davis. The estate claimed that operating an 
emergency vehicle was a ministerial function not entitled to 
qualified immunity. The Supreme Court, after reviewing the 
Yanero test, concluded that the trooper undertook a ministe-
rial act saying that “the act of safely driving a police cruiser, 
even in an emergency, is not an act that typically requires 
any deliberation or the exercise of judgment. Rather, driving 
a police cruiser requires reactive decisions based on duty, 
training, and overall consideration of public safety.” Jones v. 
Lathram, 150 S.W.3d 50 (Ky. 2004). 

Kentucky Court of Appeals 

Nominating Petitions – Defects

KRS 118A.060(2) and (3) require that nominating 
petitions for judicial candidates contain certain sworn 
statements. A voter challenged a candidacy for failure to 
comply strictly with these requirements. Citing cases that 
hold that election law should be liberally construed so as to 
allow a candidate to stand for election, the court held the 
nominating petitions valid. The court parsed the statute into 
mandatory and directory provisions, found the mandatory 
provisions satisfied, and held that the technical violations 
of the directory provisions were not fatal to the petition. To 
remove the candidate from the ballot for technical violations 
of the statute would deny the voters a choice in the election 
contrary to the public policy of the Commonwealth that 
favors broad voter participation. Hoffman v. Waterman, 141 
S.W. 3d 16 (Ky. App. 2004).

State Budget – Call of Special Session

When the General Assembly adjourned in 2004 without 
passing a state budget, the governor declared a state of emer-
gency and asserted authority under the constitution to spend 
money in accordance with a spending plan. Anticipating the 
governor’s action, the attorney general filed suit for a dec-
laration establishing the limits of the governor’s authority. 
Certain state representatives intervened and moved for an 
order enjoining the governor to call the General Assembly 
into Extraordinary Session. The court denied the motion 
on separation-of-powers grounds. Whether to summon an 
Extraordinary Session is entrusted to the discretion of the 
Governor. Geveden v. Commonwealth, 142 S.W.3d 179 (Ky. 
App. 2004).

Sewer Hookups – Liability for Delays

A problem with a city’s sewer system resulted in a morato-
rium on new hookups and a delay in the approval of the final 
development plan for the fifth phase of a development. The 
developer then sought compensatory and punitive damages 
for diminution of the fair market value of the property, lost 
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profits, increased developments costs, and gross negligence. 
The circuit court dismissed the case, and the appeals court 
affirmed. The decision when or if to extend the sewer lines or 
to allow additional tap-ins is a legislative decision. Under KRS 
65.2003(3)(c), the city has no liability for denial, suspension, 
approval, or delayed approval. Neither is the city manager 
or sewer director liable on a theory of negligence. While 
they owed to existing customers a duty to provide adequate 
service, the developer was a future customer to whom they 
owed no duty. Greenway Enterprises v. City of Frankfort, 148 
S.W.3d 298 (Ky. App. 2004).

Annexation – Standing

By ordinance a city annexed certain properties with the 
consent of the affected landowners. Other landowners then 
challenged the annexation on various grounds, but the ac-
tion was dismissed for want of standing. To have standing 
to challenge the annexation, a taxpayer who does not vote 
or own property in the area to be annexed, but who lives 
in the municipality, must show that the annexation affects 
him personally, substantially, and adversely. The injuries, 
increased insurance rates and reduced police protection 
allegedly caused by the annexation, were no different in 
character from those sustained by the public generally. 
Property owners outside the city lacked standing where 
they had no recognizable interest in property and were not 
owners of record of any annexed property. Fourroux v. City 
of Shepardsville, 148 S.W.3d 303 (Ky. App. 2004).

United States Court of Appeals  

Freedom of Speech – Retaliation

A citizen, involved in the distribution of flyers accusing 
city officials of official misconduct and private immorality, 
sued a city and several of its officials. He claimed that the city 
maintained an unconstitutional policy of retaliating against 
those who criticized city officials. The district court ruled 
that the officials were not entitled to qualified immunity 
and that the city was not entitled to summary judgment. The 
court of appeals reversed. Here the court found that the 
conduct alleged to constitute retaliation for the exercise of 
First Amendment rights either “does not rise to the level of 
adverse action that is capable of deterring a person of ordi-
nary firmness from continuing to engage in the protected 
conduct” or “does not raise the inference that … protected 
activity was a motivating factor for the adverse decision.” 
The officials are entitled to qualified immunity, and the city 
cannot be liable for maintaining an unconstitutional policy 
where no unconstitutional retaliation occurred. Tucker v. City 
of Richmond, Ky., 388 F.3d 216 (6th Cir. 2004).

Code of Judicial Conduct – Promises and Commit Clause

A canon of judicial conduct prohibits judges and candi-
dates for judicial office from making pledges other than the 
faithful and impartial performance of their duties. A federal 
district court enjoined enforcement of the provision, and the 
Kentucky Judicial Conduct Commission and others sought 
to stay the injunction. The court of appeals found that, in 
light of the U.S. Supreme Court’s decision in Republican Party 
of Minnesota v. White, the appellants failed to demonstrate a 

substantial likelihood of success on the merit. Quoting from 
the Kentucky Supreme Court’s decision in J.C.J.D. v. R.J.C.R., 
the court said, “We believe a well-informed electorate is es-
sential to the democratic election process guaranteed by the 
Kentucky Constitution. The right[] of the voting public to 
hear what a candidate has to say is a compelling one.” Family 
Trust Foundation of Kentucky, Inc. v. Kentucky Judicial Conduct 
Commission, 388 F.3d 224 (6th Cir. 2004).

Illegal Search – Defective Warrant

A person arrested but ultimately not prosecuted for a 
drug offense sued various officials in their individual and 
official capacities claiming that the searches they conducted 
violated her constitutional rights. The district court granted 
summary judgment for the defendant officials, but the court 
of appeals reversed because the search warrant used in the 
case was defective. The warrant was not supported by prob-
able cause, and a reasonable police officer should have 
known that there was not probable cause to conduct the 
search. The affidavit in support of the warrant failed to con-
nect the searched residence to any illegal activity. Because 
the affidavit lacked sufficient indicia of probable cause, the 
police officers were not entitled to qualified immunity in 
conducting the search. Mills v. City of Barbourville, 389 F.3d 
569 (6th Cir. 2004).

Public Employees – Drug Testing

An electrician employed by an urban county, arrested and 
imprisoned on charges of criminal trespass and possession 
of drug paraphernalia, missed work as a result. When the 
county discovered the reason for the absence, it issued to the 
employee a notification of reasonable cause testing under 
its alcohol and drug-free workplace guidelines. This led to 
proceedings before the Civil Service Commission that the 
Fayette Circuit Court ultimately determined were arbitrary 
and not in compliance with the county’s own procedures. 
The employee then filed a civil rights complaint stating that 
the county subjected him to an unlawful search and violated 
his right to due process in constructively discharging him 
from employment. The district court held for the urban 
county, and on appeal the Court of Appeals affirmed. On the 
Fourth Amendment claim, the facts sufficiently established 
reasonable suspicion that the employee was probably using 
controlled substances. On the due process claim, the em-
ployee received notice and an opportunity for a hearing ap-
propriate to the nature of the case. Relford v. Lexington-Fayette 
Urban County Government, 390 F.3d 452 (6th Cir. 2004).

Child Support – Due Process

A father of a child born out of wedlock challenged the 
Kentucky statutes that require a natural father to pay child 
support. The father, a lawyer, claimed that the statute violated 
the substantive due process protections of the Fourteenth 
Amendment because they were inconsistent with sexual and 
procreative privacy rights. The court rejected the claim and 
took the view that a child’s welfare, rather than a parent’s 
right, was the more important factor. The biological rela-
tionship between father and offspring is constitutionally suf-
ficient to support paternity tests and child-support require-
ments. Rights of sexual privacy do not give either parent the 
right to escape responsibility after the child is born. N.E. v. 
Hedges, 391 F.3d 832 (6th Cir. 2004).
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2004 in Review — Selected Sixth
Circuit Cases Outside Kentucky 

Residential Picketing – Privacy

An applicant to the Michigan bar, displeased with the 
treatment he was receiving, picketed the residence of the 
executive director of the state bar. A confrontation occurred, 
in the wake of which the applicant brought a § 1983 claim 
alleging a violation of his First Amendment rights. The trial 
court granted summary judgment in favor of the executive 
director, and the applicant appealed. The appeals court re-
versed, rejecting the executive director’s claim that, given 
the interest in protecting the privacy of the home, there is 
no constitutionally protected right to engage in targeted 
residential picketing. The court said that precedent makes it 
clear that citizens have the right to use streets and sidewalks 
for assembly and communication subject to appropriate 
time, place, and manner restrictions (absent here). In ad-
dition, the court held that the executive director could not 
assert defenses of absolute immunity or qualified immunity. 
Dean v. Byerly, 354 F.3d 540 (6th Cir. 2004).

Takings – Wagering Revenues

Ohio enacted a statutory scheme that allocated the pro-
ceeds and wagering revenues of simulcast horse racing in 
the state. Race track owners challenged the law, alleging 
that it worked a taking of their property under the Fifth 
Amendment and their equal protection and due process 
rights under the Fourteenth Amendment. The takings claim 
failed because the plaintiffs had no property interest in the 
wagering revenues. Even if the revenues were property for 
Takings Clause purposes, the statute does not effect a tak-
ing for three reasons. First, the statute does not permit the 
government to permanently appropriate assets to its own 
use. Instead, the legislation adjusts the benefits and burdens 
of economic life to promote the common good and, there-
fore, does not constitute a taking. Second, the act does not 
interfere with reasonable investment-backed expectations. 
Third, the economic impact of the statute does not sup-
port the conclusion that a taking occurred. The payment 
of the revenues at issue is a necessary consequence of the 
regulatory scheme. On the equal protection and due pro-
cess claims, the plaintiffs failed to show that the challenged 
provisions were irrational. Raceway Park, Inc. v. Ohio, 356 
F.3d 677 (6th Cir. 2004). 

Sex Offender – Registration Act

A convicted sex offender challenged Michigan’s Sex Of-
fenders Registration Act (SORA). The trial court held the 
statute unconstitutional as a denial of due process because 
it did not provide registrants with notice or an opportunity 
to be heard on the issue of their dangerousness. Finding 
that the Michigan act was similar to that upheld by the U.S. 
Supreme Court in Conn. Dep’t of Pub. Safety v. Doe, 538 U.S. 1 
(2003), the appeals court reversed. Here the state made the 
determination that all sex offenders – currently dangerous 
or not – must register. Procedural due process does not bar 
the state from taking that course. Fullmer v. Michigan Depart-
ment of State Police, 360 F.3d 579 (6th Cir. 2004).

Holiday Display – Free Speech

The city of Cincinnati passed an ordinance seeking to 
exercise its claimed right to exclusive use of Fountain Square 
during a seven-week period from November to January. Pri-
vate persons subsequently denied the right to display holiday 
symbols on Fountain Square challenged the ordinance. The 
district court enjoined enforcement of the ordinance, and 
the court of appeals affirmed. Although content neutral on 
its face, the court concluded that it was de facto content-based 
because the city’s purpose was to prohibit controversial and 
unpopular content from being expressed in the square. Con-
tent-based restrictions on speech in a public forum must be 
narrowly tailored. The city offered no argument that the 
ordinance satisfied this test. Chabad of Southern Ohio v. City of 
Cincinnati, 363 F.3d 427 (6th Cir. 2004). 

Referendum Petition – Free Speech

A labor union and its members sued the city of Sidney, 
Ohio, after they were prohibited from soliciting signatures for 
a referendum petition outside six polling places on election 
day. The district court held that they did not suffer a depriva-
tion of First Amendment rights and, with one exception, the 
court of appeals agreed. Certain of the solicitations occurred 
on the public sidewalk within the 100-foot campaign-free 
zone established by state law. The court said that a state 
may require persons soliciting signatures to stand outside 
the zone, even though the zone includes traditional public 
forums such as sidewalks. Some restricted zone around a poll-
ing place is necessary to protect the right to vote, even when 
that right conflicts with the exercise of free speech. Other 
solicitations occurred in parking lots and walkways leading to 
the polling place. The court said that the act of designating 
polling places did not turn the lots and walkways into public 
forums. The decision to exclude the petitioners from these 
nonpublic forums was, in the court’s opinion, reasonable and 
viewpoint neutral. A third class of solicitations occurred on 
public sidewalks outside the campaign-free zone. This was 
protected speech. The court remanded the case to the district 
court for further proceedings. United Food and Commercial 
Workers v. City of Sidney, 364 F.3d 738 (6th Cir. 2004).

Civil Rights – Sex-based Discrimination

A female with experience as head coach of the school’s 
varsity girls and junior varsity boys basketball teams and assis-
tant coach of the boys varsity basketball teams applied for the 
vacant head coaching position for the boys varsity team. The 
school chose a less experienced male as the new head coach, 
and she sued under Title VII and Michigan’s civil rights act. 
She obtained a jury verdict in her favor, and the district court 
ordered the school to name her boys varsity basketball coach. 
On appeal the court affirmed that the failure to promote her 
was an adverse employment action and that the evidence 
supported the jury’s conclusion that gender was a factor in 
the decision. The court also affirmed the order of instate-
ment. Despite the hardship to the innocent incumbent, to 
fail to grant the order would perpetuate the effects of the 
discrimination proved at trial. Fuhr v. School District of City of 
Hazel Park, 364 F.3d 753 (6th Cir. 2004). 
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Voting Rights – Registration Removal

Seven voters removed from the rolls in a certain precinct 
in Ohio challenged the removal procedures as a violation 
of the National Voter Registration Act. The act sets forth 
the exclusive procedures for which a state may remove a 
voter from a precinct’s list of registered voters. Stating that 
the act protects only “eligible” voters, the court said that 
because the voters were not residents and so were ineligible 
they could not claim the protection of the act. The election 
board acted in accordance with the act when it removed 
their names. The provision of Ohio law that allows election 
officials to take into account where the family of a married 
man or woman resides does not contravene the act. Bell v. 
Marinko, 367 F.3d 588 (6th Cir. 2004). 

Public Schools – Religious Instruction

A board of education allowed staff and students of a 
local Christian college to conduct a program called Bible 
Education Ministry (BEM) in public elementary schools 
during the school day. Parents of students and a nonprofit 
organization sought to enjoin the practice as a violation of 
the Establishment Clause of the First Amendment. The dis-
trict court granted them summary judgment, and the court 
of appeals affirmed. The court rejected the school board’s 
argument that BEM served a secular purpose – character 
education – saying that the program also teaches the Bible 
as religious truth. The court said that the board ignored the 
overwhelmingly sectarian nature of the actual classes taught, 
a nature that an objective observer would have to conclude 
communicated a message of government endorsement of 
religion. In addition, said the court, the school district left 
the program’s administration entirely in the hands of the 
students of the college, delegating its governmental func-
tion to a religious institution and abdicating its supervisory 
authority. Doe v. Porter, 370 F.3d 558 (6th Cir. 2004).

Public Employees – Dating Policy

A police officer for a city began a romantic relationship 
with another police department employee who outranked 
him. The police chief ordered the two to cease all contact 
with each other outside the workplace because he feared 
that intra-office dating between employees of different 
ranks might lead to sexual harassment claims against the 
department. Facing termination for failure to follow the 
chief’s order, the officer resigned. He then sued, alleging 
a violation of his constitutional rights under the First and 
Fourteenth Amendments and won a jury verdict in his favor. 
The city appealed, claiming that the district court should 
have granted its motion for summary judgment. The court 
of appeals agreed and vacated the judgment, holding that 
the dating policy was rationally related to a legitimate gov-
ernmental interest. The court noted that such policies are 
common among government employers and that the court 
had previously upheld similar policies directed to avoiding 
sexual harassment suits. Anderson v. City of LaVergne, 371 F.3d 
879 (6th Cir. 2004). 

High School Sports – Equal Protection

A class action lawsuit challenged the practice of the 
Michigan High School Athletic Association (MHSAA) that 
scheduled girls’ sports in nontraditional, disadvantageous 
seasons. The district court found the practice violated the 

Equal Protection Clause, Title IX, and the Michigan civil 
rights act and issued an injunction. After affirming that the 
MHSAA was a state actor for purposes of the Fourteenth 
Amendment, the appeals court addressed the equal protec-
tion claim. Applying the heightened standard of scrutiny 
applicable to gender-based discrimination, the court con-
cluded that MHSAA did not offer an “exceedingly persua-
sive” justification for its scheduling practices. It was unfair to 
force girls to bear all of the burden of solving the logistical 
problems attendant upon having separate boys and girls 
teams. Communities for Equity v. Michigan High School Athletic 
Association, 377 F.3d 504 (6th Cir. 2004).

Transsexualism – Sex Discrimination

A firefighter diagnosed with Gender Identity Disorder 
became the object of a scheme to terminate his employment 
with the city fire department. Following a suspension that 
was reversed upon appeal to the Court of Common Pleas, 
the employee sued claiming sex discrimination, invasion of 
privacy, and civil conspiracy. The district court granted sum-
mary judgment for the city and its officials, but the court of 
appeals reversed. It rejected the district court’s conclusion 
that Title VII does not prohibit discrimination based on 
transsexualism. In the context of Title VII, sex discrimination 
includes gender discrimination and sex stereotyping. The 
failure of the employee to conform to sex stereotypes was the 
driving force behind the adverse employment actions and 
is actionable. In holding that the suspension was an adverse 
employment action, the court noted that the lower court 
relied on White v. Burlington Northern & Santa Fe Ry. Co., a 
decision since overruled. 364 F.3d 769 (6th Cir. 2004). Under 
the current standard, the employee successfully pleaded an 
adverse employment action. Smith v. City of Salem, Ohio, 378 
F.3d 566 (6th Cir. 2004).

School Flyers – Establishment of Religion

An elementary school in Ohio, as a service to commu-
nity organizations, occasionally distributed flyers advertising 
activities sponsored by various groups. Some of the flyers 
described religious activities. A parent contended that dis-
tribution of these flyers violated the Establishment Clause of 
the First Amendment. The appeals court held that it did not, 
saying that no reasonable observer (here the parents) could 
conclude that by distributing the flyers at issue the school 
was endorsing religion. The district court erred in finding 
a violation based solely on the possibility that elementary 
school students might misperceive the school’s practice of 
distributing flyers advertising religious and non-religious 
activities as endorsing religion. Rusk v. Crestview Local School 
District, 379 F.3d 418 (6th Cir. 2004).

Excessive Force – Qualified Immunity

An autistic individual died following police attempts 
to subdue him after his caregiver had lost control. Subse-
quently, the estate filed a civil rights action, alleging that 
the police officers used excessive force. A jury found against 
the police officers, and they appealed claiming qualified im-
munity. The appeals court focused on whether the officers 
violated a clearly established constitutional right. Here the 
court found that the officers’ use of pepper spray after the 
victim was handcuffed and hobbled was excessive. The of-
ficers had been taught that pepper spraying a suspect after 
the individual was incapacitated constituted excessive force. 
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They were also taught that lying on a suspect can cause as-
phyxiation. The use of these techniques in combination 
bolstered the conclusion that no reasonable officer could 
believe that excessive force was not being used. Champion v. 
Outlook Nashville, Inc. 380 F.3d 893 (6th Cir. 2004).

Professional Sports Complex – Free Speech

A group of persons sought an injunction to allow them to 
demonstrate on the sidewalks and common areas of the Gate-
way Sports Complex in Cleveland. The complex is privately 
owned and excludes all persons from using the sidewalks 
and commons for solicitation, advertising, or protest. The 
district court denied the injunction. On appeal, the court 
found that the sidewalk, although not the commons, was a 
traditional public forum. The sidewalk was indistinguish-
able from the public sidewalks in the vicinity and likewise 
served as a public thoroughfare. As to the sidewalk, the 
court said, the complex’s owner performed a function that 
was traditionally the exclusive prerogative of the state. The 
owner may saddle it only with content-neutral time, place, 
and manner restrictions that are narrowly tailored to further 
a significant governmental interest. United Church of Christ v. 
Gateway Economic Development Corp. of Greater Cleveland, Inc., 
383 F.3d 449 (6th Cir. 2004).

Vacant Congressional Seat – Special Election

After the U.S. House of Representatives expelled James 
Trafficant, Ohio Governor Robert Taft publicly announced 
that he would not call a special election to fill the vacancy. 
In support of his decision he cited the expense of an elec-
tion, the difficulty presented by an upcoming redistricting, 
the short period of time the replacement would serve, and 
the uninterrupted continuation of constituent services 
provided by the Clerk of the House. The American Civil 
Liberties Union filed suit to compel the Governor to hold 
a special election. The district court denied an injunction, 
and the office remained vacant for about six months until 
the candidate elected at the next general election took his 
seat. On appeal, the court of appeals concluded that Article I, 
section 2, clause 4 of the U.S. Constitution imposes on a state 
executive the duty to issue a writ of election when one of the 
state’s seats in the House of Representatives is vacant. The 
district court read the provision as giving the governor con-
siderable discretion, but the court of appeals agreed with the 
ACLU that it is mandatory. Had Ohio complied with its own 
election code, a special election would have been possible. 
The governor’s complaints of expense and inconvenience 
cannot overcome the legislature’s determination of the time 
needed to conduct a special election. American Civil Liberties 
Union v. Taft, 385 F.3d 641 (6th Cir. 2004). 

Public Speaking – Permits

On two occasions while preaching on the grounds of 
the Ohio state capitol, troopers of the Ohio State Highway 
Patrol informed the speaker that he needed a permit and 
asked him to leave. After the second instance, he sought an 
injunction against enforcement of the permit requirement. 
The district court granted the injunction, and the court of 
appeals affirmed for different reasons. The court of appeals 
gave two reasons for concluding that the permit requirement 
was unconstitutional as to individuals. First, the breadth of 
the activity to which the permit requirement applied raised 
serious First Amendment concerns, bringing a broad array 

of ordinarily protected speech within its grasp. Second, the 
existence of the permit scheme effectively banned spontane-
ous speech on the Capitol grounds. Any such scheme must 
be narrowly tailored to the government’s stated interests in 
the condition of its property and the safety of those who use 
it. Here the permit requirement regulated much speech that 
is unlikely to implicate those concerns. Parks v. Finan, 385 
F.3d 694 (6th Cir. 2004).

Americans with Disabilities Act – Unintentional Discrimi-
nation

In a class action suit, disabled individuals and advocacy or-
ganizations accused the city of Sandusky of violating the ADA 
by failing to install proper accommodations in the course 
of renovating sidewalks and street curbs. The district court 
granted summary judgment to the disabled persons, and 
the court of appeals affirmed. The city did not dispute its 
failure to comply with applicable federal regulations, but it 
argued that the ADA allows a private cause of action only for 
intentional discrimination, which the district court found to 
be absent here. Interpreting the U.S. Supreme Court’s 2001 
decision in Alexander v. Sandoval, the court found that the 
regulation imposes a mandate that is enforceable through a 
private right of action. Title II of the ADA requires that pub-
lic entities make reasonable accommodations for disabled 
individuals so as not to deprive them of meaningful access 
to the benefits of the services government provides. The 
statute contemplates that such accommodations must some-
times take the form of public entities removing architectural 
barriers that impede disabled individuals from securing the 
benefits of public services. Title II does not merely prohibit 
intentional discrimination. Ability Center of Greater Toledo v. 
City of Sandusky, 385 F.3d 901 (6th Cir. 2004).

Intimate Association – Teacher and Student

A board of education denied tenure to a physical educa-
tion teacher after learning that the teacher had an intimate 
relationship with a former student within nine months of 
the student’s high school graduation. The teacher sued the 
school system and the members of the board claiming that 
they had violated her rights to intimate association and pri-
vacy. The district court ruled in favor of the school system, the 
board, and its members, and the court of appeals affirmed. 
The court said that several rational explanations supported 
the board’s decision. First, the principal’s conclusion that the 
teacher had not been candid in responding to his questions 
about the relationship provided a legitimate reason to deny 
tenure. Second, the board rationally could conclude that 
the relationship started before graduation. Third, the board 
could act preventively by prohibiting romantic relationships 
not only with current students but also with former students 
within a year or two of graduation. Flaskamp v. Dearborn Public 
Schools, 385 F.3d 935 (6th Cir. 2004).

 
Investment Tax Credits – Commerce Clause

An automobile manufacturer agreed with the city of To-
ledo to build a new assembly plant near its existing facility 
in exchange for various tax incentives. Claiming that the 
tax credits and other inducements discriminated against 
interstate commerce by granting preferential treatment to 
in-state investment and activity, plaintiffs sued. The district 
court held that the investment tax credit did not violate the 
Commerce Clause, but the court of appeals reversed. It re-
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jected the state’s analogy between the tax credit in question 
and a direct subsidy and the state’s distinction between a 
tax benefit and a tax burden. The practical effect is the tax 
credit encourages further in-state investment at the expense 
of development in other states. The result hinders free trade 
among the states in violation of the Commerce Clause. Cuno 
v. DaimlerChrysler Inc., 386 F.3d 738 (6th Cir. 2004). [See story 
elsewhere in this issue. –Ed.]

Homeless Persons – Property Rights

A homeless man lived with his wife and his friend under a 
bridge in Cincinnati. They returned to their space one day to 
find county employees taking away their personal property. 
When asked to return the property, the county employees 
refused. Subsequent attempts to locate and recover the prop-
erty were unsuccessful. The homeless individuals then sued 
the city and county alleging deprivation of property without 
due process of law. Finding that testimony supported the 
contention that the city had a custom of destroying homeless 
individuals’ property without notice or the right to reclaim 
the items taken, the court of appeals held that a genuine 
issue of material fact existed sufficient to reverse summary 
judgment for the city. A second issue, that of the adequacy 
of notices in the newspaper to inform the homeless that the 
city would dispose of their property, was also an issue for the 
district court to resolve on remand. Cash v. Hamilton County 
Department of Adult Probation, 388 F.3d 539 (6th Cir. 2004).

Interference with Parental Rights – Qualified Immunity

A long-term substitute teacher in an Ohio city school 
district was passed over several times for a permanent posi-
tion and ultimately dismissed from his substitute teaching 
assignment for enrolling his child in a private school rather 
than in the city’s public schools. He then sued the district 
and the superintendent personally claiming interference 
with parental rights and making various state law claims. 
The superintendent claimed qualified immunity. The district 
court found that there is a clearly established constitutional 
right for parents to direct the education of their children, 
and the superintendent’s action violated that right. It denied 
qualified immunity to the superintendent, and a divided 
court of appeals affirmed. The government cannot deny 
someone employment simply because that person is exercis-
ing his fundamentally protected right. Barrett v. Steubenville 
City Schools, 388 F.3d 967 (6th Cir. 2004).

Employment Discrimination – Retaliation

An African-American male, terminated from employment 
with a housing authority, claimed that the employer did so 
for racially motivated reasons and out of retaliation for filing 
charges of discriminatory treatment. The employee had a 
history of disciplinary actions against him and was termi-
nated for threats of violence against coworkers and tenants. 
On the racial discrimination claim, the court agreed that 
the former employee failed to establish that he was treated 
differently than other employees outside the protected class 
for the same or similar conduct. Here the coworkers with 
whom the employee compared himself were not similar in 
all of the relevant aspects. On the retaliation claim, the court 
found that the employee was fired just over three months af-
ter he filed his discrimination charge. The court agreed that 
the temporal proximity of the events is significant enough 
to constitute sufficient evidence of a causal connection to 
establish a prima facie case. In turn, the threats of violence 

were sufficient to rebut the inference of retaliation. Whether 
these were the authority’s true reasons for discharging him, 
said the court, presented an “elusive factual question” inca-
pable of resolution on summary judgment. Singfield v. Akron 
Metropolitan Housing Authority, 389 F.3d 555 (6th Cir. 2004).

Judicial Immunity – Initiating Prosecution

In a will contest, the decedent’s surviving son provided 
documentation that the surviving spouse falsified the appli-
cation for a marriage license in part because the “husband” 
was legally female despite having completed female-to-male 
sex reassignment surgery. The probate judge filed a criminal 
complaint for knowingly making false statements while apply-
ing for a marriage license in violation of Ohio law. After the 
complaint was dismissed on statute of limitations grounds, 
the individual filed a civil rights complaint against the pro-
bate judge for initiating the criminal complaint. The judge 
moved to dismiss asserting absolute judicial immunity, but 
the district court denied the motion concluding that the acts 
were non-judicial. Recognizing that swearing out a criminal 
complaint is not a function normally performed by judges, a 
divided appeals court noted that if a litigant can perpetrate 
a fraud on the court and subsequently threaten judges with 
personal liability for reporting such behavior, the integrity 
of the judicial system is put in jeopardy. Here, because the 
majority saw the act as intended to protect the integrity of 
the judicial system, it found the judge entitled to absolute 
immunity. Inasmuch as the matter arose in the course of his 
role as a probate judge, filing the complaint was an action 
taken within the judge’s judicial capacity. Brookings v. Clunk, 
389 F.3d 614 (6th Cir. 2004). 

Police Dogs – Excessive Force

Injured in the course of her own arrest and that of her son, 
who was a parole violator, a woman alleged that Kalamazoo 
police officers used excessive force in effecting her arrest. 
In part, her assertion rested upon the fact that an officer 
brought a police dog into the house. However, the presence 
of the dog did not constitute a seizure, and a seizure must 
occur before one can maintain an excessive force claim un-
der the Fourth Amendment. As to the force employed in the 
arrest itself, the court characterized the situation as a rapidly 
evolving, highly volatile situation that precluded calm and 
reflective deliberation. In that situation, the officer acted rea-
sonably and did not violate the woman’s Fourth Amendment 
rights. Dunigan v. Noble, 390 F.3d 486 (6th Cir. 2004). 

Prisoners – Medical Treatment

An inmate in the Kalamazoo County Jail complained of 
extreme abdominal pain for two days before being taken 
to a hospital where an appendectomy was successfully per-
formed. He later sued, claiming that his jailors violated his 
constitutional rights by denying him prompt medical care. 
The district court entered summary judgment for the county, 
and the inmate appealed. Reviewing the facts of the case, the 
appeals court determined that the inmate’s need for medi-
cal care was so obvious that even a layperson would easily 
recognize the necessity for a doctor’s care. On such facts a 
constitutional violation can arise. In maintaining the claim, 
it is sufficient to show that he actually experienced the need 
for medical treatment and that the need was not addressed 
within a reasonable time. Blackmore v. Kalamazoo County, 390 
F.3d 890 (6th Cir. 2004).
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Compensatory Leave – Undue Disruption

Past and present police officers sued the city of Cleveland 
under the Fair Labor Standards Act claiming that the city’s 
compensatory leave policy violated the act. The city uses com-
pensatory time as an alternative method of paying overtime 
to police officers. On a quarterly basis, an eligible officer 
can elect compensatory time or cash. Compensatory leave 
is subject to provisions in the collective bargaining agree-
ment between the city and the police union. The officers 
complained that the city routinely denied timely requests 
for use of accrued compensatory leave to avoid paying other 
officers at overtime rates. The statute mandates that the gov-
ernment grant a request for compensatory leave if it does not 
unduly disrupt the operation of the agency. The issue then 
was whether having to pay overtime to another officer was 
undue disruption. The Secretary of Labor’s opinions state 
that payment of overtime to a substitute officer in order to 
honor an officer’s request for compensatory time did not 
alone qualify as unduly disruptive under the FLSA. Hence, 
the city cannot deny a timely request for compensatory leave 
solely for financial reasons. Beck v. City of Cleveland, 390 F.3d 
912 (6th Cir. 2004).

Corrections Officers – Sex Discrimination

In response to lawsuits alleging sex abuse of female pris-
oners, Michigan implemented policies that barred males 
from working in certain positions in female prisons. Male 
and female officers successfully challenged those policies 
in the district court. The court’s decision concluded that 
gender was not a bona fide occupational qualification for 
the positions in question. In a split decision, the court of 
appeals disagreed and reversed. Looking to decisions from 
other circuits, the appeals court said that the reasoned deci-
sions of prison officials are entitled to deference and that 
the goals of security, safety, privacy, and rehabilitation can 
justify gender-based assignments in female correctional fa-
cilities. Everson v. Michigan Department of Corrections, 391 F.3d 
737 (6th Cir. 2004). 

Court Employees – Equal Pay

A survey revealed that female magistrates in the Cuyahoga 
County Probate Court received less pay on average than 
male magistrates and that the highest paid female magistrate 
earned less than the lowest paid male magistrate. After a 
meeting with the judge of the probate court, a female mag-
istrate filed a complaint alleging race, sex, and age discrimi-
nation, retaliation, and intentional infliction of emotional 
distress. The lower court dismissed her claims, and on appeal 
the only issues were wage discrimination and retaliation. 
The appeals court decided that, as a member of an elected 
official’s personal staff, she was exempt from the provisions 
of Title VII of the Civil Rights Act. In addition, the court 
decided that the magistrate also qualified as a policy making 
employee exempt from the Civil Rights Act. She was similarly 
exempt from the Equal Pay Act. The court also dismissed 
her retaliation claim. However, a majority of the court held 
that he made out a prima facie case under the Ohio Civil 
Rights Act and sent the matter back for trial. Birch v. Cuyahoga 
County Probate Court, 392 F.3d 151 (6th Cir. 2004).  

U.S. District Court 

Civil Rights – Disabled Student 

A student with cerebral palsy and learning disabilities 
alleged that school officials violated his rights under the 
Americans with Disabilities Act, the Rehabilitation Act, and 
the Individuals with Disabilities Education Act. In addition, 
he alleged that the school failed to protect him from bul-
lying and other abuses by students. As to the claims under 
the federal statutes, the court held that they were sufficiently 
related to “free appropriate public education” to require ex-
haustion of administrative remedies under 20 U.S.C. section 
1415. Because those remedies were not yet exhausted, the 
case was not suitable for review. Having dismissed the federal 
claims, the court declined to decide the claims under state 
law. S.S. ex rel. Stutts v. Eastern Kentucky University, 307 F.Supp. 
2d 853 (E.D.Ky. 2004).

Teachers – Drug Testing

A school board in an area experiencing a serious problem 
with prescription-drug abuse put a random drug-testing pro-
gram in place for employees in “safety-sensitive” positions, 
including teachers. A teacher challenged that policy as a 
violation of her Fourth Amendment rights. In holding that 
the policy did not violate the teacher’s rights, the court cited 
the decision in Knox County Educ. Assoc. v. Knox County Bd. 
of Educ., 158 F.3d 361 (6th Cir. 1998) upholding a policy for 
the suspicionless testing of teachers in a Tennessee school 
system. Contrary to the assertion by the teacher in this case, 
it was not necessary for the school board to demonstrate a 
pronounced drug problem among local teachers before put-
ting the policy in place. The significant drug problem in the 
county and the benefit of suspicionless testing to the state 
supported the school board’s action. The policy contained 
procedures sufficient to safeguard against a violation of the 
Fourth Amendment. Crager v. Board of Education of Knott 
County, 313 F.Supp.2d 690 (E.D.Ky. 2004). 

School Assignments – Race-Conscious Policies

Students and parents challenged a school board’s student 
assignment plan. In the words of the court, the suit raised 
the question, “To what extent does the Equal Protection 
Clause limit [] discretion to use race-conscious policies to 
maintain an integrated public school system?” In answer-
ing that question, the court looked to the decisions of the 
United States Supreme Court in 2003 regarding race-con-
scious admissions policies in higher education. It concluded 
that the policies here furthered a compelling governmental 
interest in maintaining integrated schools and were, in most 
respects, narrowly tailored to serve that interest. The court 
permitted the school board to operate its plan except for the 
use of racial categories in assignments to traditional schools. 
McFarland v. Jefferson County Public Schools, 330 F.Supp.2d 834 
(W.D.Ky. 2004).
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Opinions
of the

Attorney General

Summaries of Selected Formal

Opinions of the Attorney General

OAG 04-001
Subject:  Constitutionality of a retroactive amendment to 

KRS 61.637(7)(a), commonly referred to as the 
“double dipping” provision.

Syllabus:  Legislation retrospectively prohibiting the prac-
tice of “double dipping” would necessarily “impair 
the obligations” of the “inviolable contract” of the 
Commonwealth created by KRS 61.510 to 61.705 
in violation of the Contract Clause of the United 
States Constitution and Section 19 of the Kentucky 
Constitution. Thus, the General Assembly can only 
prohibit the practice of “double dipping” on a pro-
spective basis. 

Synopsis:  KRS 61.692 provides that benefits provided to 
members of state retirement systems shall not 
be subject to reduction or impairment. A 1998 
amendment to KRS 61.637 allowed retirement sys-
tem members to be reemployed by a participating 
agency without suspension of their retirement pay-
ments and to begin a second retirement account. 
Legislation designed to prohibit this practice 
would necessarily involve a reduction or impair-
ment of the benefits provided under the statute. 
Retroactive application of such legislation would 
constitute a violation of both state and federal 
constitutions. A public entity cannot justify the 
impairment of its contractual obligation on the 
basis of the existence of a fiscal crisis created by 
its own voluntary conduct.

OAG 04-004
Subject:  Issuance of marriage licenses as affected by pres-

ence or absence of Social Security numbers.

Syllabus:  While an applicant for a marriage license is not 
required to have a Social Security number, if an 
applicant does have one, it must be disclosed to 
the county clerk, or there must be an express 
declaration that the applicant does not have such 
number. 

Synopsis:  Federal law (42 U.S.C. 666(a)(13)) requires each 
state to have procedures to record a person’s Social 
Security number on certain applications, including 
an application for a marriage license. Kentucky law 
conforms to this requirement. Where an applicant 
declines to provide a Social Security number or 
does not indicate whether he or she has a Social 
Security number, the county clerk must decline to 
issue the license.

OAG 04-007
Subject:  Propriety of using August filing deadline for pur-

poses of determining whether school board seats 
are to be filled by election or appointment. 

Syllabus:  It is proper to use the August filing deadline as 
a single point in time for determining whether a 
candidate has filed a petition of nomination for a 
school board position. 

Synopsis:  In seeking to implement a 2004 amendment to KRS 
160.210(1), the Department of Education proposed 
to take a “snapshot” of the field of candidates as of 
the time when nominating petitions were due. It 
would then determine if vacancies would be filled by 
election or appointment. The approach is a reason-
able way of interpreting and applying the amend-
ment and would give full effect to the legislative 
intent. A strict, literal construction would be of no 
benefit to the public. The proposed interpretation 
provides uniformity of practice and adequately pre-
serves the rights of potential write-in candidates. 

OAG 04-008
Subject:  Whether the Commonwealth of Kentucky, by 

and through the Office of the Commonwealth’s 
Attorney, can be required to pay for the time and 
expense incurred in producing records in compli-
ance with a subpoena.

Syllabus:  The Office of the Commonwealth’s Attorney can-
not be required to reimburse a non-party entity for 
copies of records produced in compliance with a 
subpoena. 

Synopsis:  Commonwealth’s Attorneys frequently subpoena 
banks, phone companies, medical service provid-
ers, and others for records used in the prosecution 
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of cases. Those served with such subpoenas have a 
public duty to the state to aid in the administration 
of government. No statute requires or permits pay-
ment by the Commonwealth for expenses associ-
ated with compliance with a subpoena to produce 
records. The cost of compliance is incidental to 
the ordinary cost of doing business. If compliance 
would be onerous, the recipient may move a court 
to quash or modify the subpoena or seek an accom-
modation from the Commonwealth’s Attorney.

OAG 04-010
Subject:  Whether membership on Urban County Council is 

statutorily incompatible with position of division di-
rector in Cabinet for Health and Family Services.

Syllabus:  An urban county is a county with an urban county 
form of government such that officers of an urban 
county are county officers for purposes of Section 165 
of the Constitution of Kentucky and KRS 61.080. 

Synopsis:  Under the rule of Howard v. Saylor, 204 S.W.3d 815 
(1947), a division director in the Cabinet for Health 
and Family Services is a “state officer.” Because Fay-
ette County is a county with an urban county form of 
government, members of the urban county council 
are “county officers.” To hold both positions would 
be in violation of KRS 61.080(1). OAG 74-207 
holding that an urban county is a new form of local 
government not contemplated by the constitution 
nor within the terms of KRS 61.080 is overruled. 

OAG 04-012
Subject:  Whether a particular Division Director II position 

in the Cabinet for Health Services should be clas-
sified as one of state “employment,” rather than 
as a state “office” for purposes of KRS 61.080(1).

Syllabus:  Limited to the specific position involved, state po-
sition carried out under direct supervision, and 
that does not exercise a delegated portion of the 
sovereign power of government, is a position of 
state “employment” rather than a state “office.” 

Synopsis:  The opinion modifies the result reached in OAG 
04-010. Based upon additional information, the 
Attorney General now concludes that holder of 
the particular position in question is a “state em-
ployee.” The position is under the direct supervi-
sion of the cognizant commissioner and does not 
independently exercise a delegated portion of the 
sovereign power of government. 

OAG 04-014
Subject:  Circumstances in which two permanent political 

committees should be considered “affiliated” for 
purposes of campaign finance law; effect of affili-
ation on statutory contribution limits; compliance 
with KRS Chapter 13B of administrative regulation 
promulgated by State Registry of Election Finance.

Syllabus:  Subsections (1)(b), (2)(d), and (2)(f) of 32 KAR 
2:190, Section 1, partially exceed their statutory 
mandate of determining affiliation “by bylaw struc-
ture or by registration” and are unenforceable to 
that extent. Affiliation of committees under KRS 
121.150(7) affects only contribution limits imposed 
by KRS 121.150(6). Determination of permanent 
committees’ affiliation “by bylaw structure” must be 
made in context of overall control relationship of 
the entities when committee bylaws do not establish 
an affiliation. 

Synopsis:  KRS Chapter 121 establishes a comprehensive regu-
latory scheme governing campaign finance. KRS 
121.150, as implemented by 32 KAR 2:190, limits 
certain contributions by so-called “permanent 
committees.” In describing whether and how the 
statute and regulation apply to permanent com-
mittees of affiliated labor unions, the Attorney 
General opines that the regulation introduces a 
category of affiliation not contemplated by the 
statute. This renders the regulation unenforceable 
in that respect. Whether the two committees are 
affiliated for the other purposes of the statute and 
regulations is within the province of the Registry of 
Election Finance. “[T]his opinion is intended to 
provide authoritative guidance to the Registry of 
Election Finance regarding the interpretation and 
application of KRS 121.150 and 32 KAR 2:190.”

Summaries of Selected Open Meetings 
Decisions
Public Agency Defined – KRS 61.805(2)

A newspaper asked a nonprofit corporation to inform 
the paper of the corporation’s regular and special meetings. 
The corporation exists to foster the economic development 
and redevelopment of a city’s downtown area. To that end, 
it owns a building purchased with a grant of state funds ad-
ministered by the city. That fact, while relevant to whether 
the corporation is a public agency for the purpose of the 
Open Records Act, “has no bearing on resolution of the is-
sue of whether [the corporation] is a public agency for open 
meetings purposes.” The corporation is a private nonprofit 
corporation, does not owe its existence to legislative action 
or executive order, and is not subject to the control of the 
city. The Open Meetings Act does not apply to the corpora-
tion. 04-OMD-002. [See 04-ORD-012 below.]

A high school faculty conducted a meeting to implement 
a federal grant, and a citizen complained that the meeting 
violated the Open Meetings Act. The Attorney General con-
cluded that a high school faculty is not a public agency for 
purposes of the act. The high school’s site-based decision-
making council is the public agency responsible to set school 
policy pursuant to statutory authority. In contrast, the high 
school faculty is not a governing body. It meets as needed 
to discuss day-to-day administrative matters. The faculty was 
not established by or controlled by the council or the school 
board, and those bodies did not delegate authority to the 
faculty nor did they entrust specific matters to the faculty. 
04-OMD-082.
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Acquisition or Sale of Real Property – KRS 61.810(1)(b)

A city went into closed session to discuss the acquisition 
of property for a proposed waste-water treatment plant. The 
motion invoked the applicable statutory provision but did 
no more. The attorney general said this was improper. Strict 
compliance with the statute requires “both a statement of the 
exception and a description of the business to be discussed 
couched in sufficiently specific terms to enable the public 
to assess the propriety of the agency’s actions.” Further, the 
city improperly relied on the exception. In the opinion of 
the attorney general, proceedings with regard to the specific 
property in question had reached a point at which public 
discussion was unlikely to affect its value. The prospect of 
having to purchase or condemn an alternate site if this sale 
were not culminated does not justify invoking the exception. 
04-OMD-127.

Discussions of Litigation – KRS 61.810(1)(c)

An e-mail about a contentious matter confronting the 
city alluded to litigation and prompted the mayor to call a 
special meeting of the city council. At the meeting, the city 
council went into closed session to discuss what the city, un-
der the totality of the circumstances, took to be the threat of 
litigation against it. The citizen who sent the e-mail objected. 
The Attorney General agreed that the city council could 
reasonably believe that litigation against it was imminent, 
justifying the closed session. Matters discussed in closed ses-
sion, however, must qualify as “matters commonly inherent 
to litigation, such as preparation, strategy, or tactics.” The 
Attorney General expressed doubt that all of the discussion 
in closed session fit within that limitation. Discussion of top-
ics tangential to threatened limitation must take place in 
open session. 04-OMD-146.

Appointment, Discipline, or Dismissal – KRS 61.810(1)(f)

A judge/executive complained to the fiscal court that 
it held an unlawful closed session against the advice of 
counsel and from which the judge/executive absented 
herself. The fiscal court took the position that, because the 
discussion could have led to topics allowed by the “person-
nel exception,” the closed session was proper. Pointing out 
that the purpose of the exception was the potential for 
reputational damage, the Attorney General agreed with the 
judge/executive because no such potential existed here. In 
discussing the process of performance evaluation, the fiscal 
court “expanded the scope of the exception and improperly 
concealed matters otherwise appropriate to the view of the 
public.” 04-OMD-225.

Notice of Special Meetings – KRS 61.823(3), (4)

A city called a special meeting and set the location at the 
local firehouse rather than at city hall as was customary. The 
city clerk posted notice of the special meeting at city hall. 
However, the clerk did not post notice of the meeting at the 
fire hall as required because the building was not open to 
the public during regular business hours. The city’s position 
was that the notice satisfied the Open Meetings Act, but the 
Attorney General disagreed. The law requires strict compli-
ance with the notice requirement and makes no exception 
for buildings closed to the public during regular business 
hours. 04-OMD-029.

Two city councilmen, orally notified of a special meeting 
of the city council more than 24 hours in advance, objected 
to the validity of the meeting. The city responded that the 
notice was timely and satisfied the Open Meetings Act. 
The Attorney General disagreed with the city. Because the 
Open Meetings Act does not recognize the validity of oral 
notification, whether delivered in person or by telephone, 
the meeting violated KRS 61.823. Oral notification may be 
in addition to, but not in substitution of, the written notice 
required to be delivered personally, by fax, or by mail. The 
Attorney General noted that e-mail notification does not 
satisfy the statutory requirement. 04-OMD-184. 

Minutes – KRS 61.835

A mayor complained that the city commission improperly 
went into closed session at a meeting he did not attend and 
that the commission adopted minutes designed to hide the 
violation of the Open Meetings Act. The city commission re-
sponded that the minutes as adopted clarified what was done 
and deceived no one. The Attorney General observed that 
the Open Meetings Act requires strict compliance with the 
notice procedures for a closed session, which the commission 
failed to do. In adopting minutes that reflected compliance 
with those procedures, the commission changed the minutes 
to show something other than what actually occurred at the 
previous meeting. Draft minutes may be changed only if 
they inaccurately reflect the facts. Here the modifications 
resulted in a deviation from the facts and were improper. 
04-OMD-179. [For a related decision concerning the call 
and conduct of a special meeting, see 04-OMD-199 (not 
summarized). – Ed.]

Conditions for Attendance – KRS 61.840

A school board declined to permit a citizen to videotape 
the board’s meetings until “procedures [are] adopted so as to 
ensure that such activities would be done in a manner so as 
not to significantly interfere with the conduct of the business 
of the Board.” The Attorney General termed this an effective 
denial of the request to record the meeting. The board has 
a statutory duty to permit news media coverage, and this 
mandate extends to members of the public. Members of the 
public have a right to tape meetings unless their individual 
conduct poses a threat to the maintenance of order. The 
board must allow the public to record its meetings and may 
impose restrictions only where individual circumstances 
warrant. 04-OMD-102.

Relying on an earlier decision of the Attorney General 
(97-OMD-28), a citizen complained that a city failed to make 
a good-faith effort to handle an overflow crowd at a regular 
meeting of the city council. The city responded that under 
the rule of Knox County v. Hammons, 129 S.W.3d 839 (Ky. 
2004), it complied with the act. The Attorney General agreed 
with the city. Hammons applies a less stringent standard than 
the Attorney General applied in earlier opinions. “Kentucky’s 
Open Meetings Act does not impose upon government agen-
cies the requirement to conduct business only in the most 
convenient locations at the most convenient times.” 129 
S.W.3d at 845 (emphasis in the original). Here the meeting 
place was not ideal, but nothing indicates that persons wish-
ing to attend the meeting were effectively prevented from 
doing so. 04-OMD-145.
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Procedure – KRS 61.846

A citizen filed an Open Meetings Act appeal as a means 
to attack indirectly the validity of an ordinance increasing 
the ad valorem tax on real property. The essence of the 
complaint was that failure properly to provide notice of the 
proposed ordinance was a violation of the notice provisions 
of the Open Meetings Act. The Attorney General rejected 
this view. Where a law such as KRS Chapter 132 intersects 
with the Open Meetings Act, the Attorney General must 
confine his analysis to the propriety of the agency’s actions 
under the Act. Failure to observe the requirements of notice 
at KRS 132.027 does not give rise to a violation of the act 
where the action occurred at regular meetings of the city 
council. 04-OMD-230.

Under KRS 61.846 the Attorney General reviews com-
plaints alleging violations of the Open Meetings Act and 
issues written decisions stating whether an agency violated 
the act. If no party timely appeals the decision, it has the 
force and effect of law. Copies of the decisions summa-
rized here are available online at http://ag.ky.gov/civil/
openrec.htm.

Summaries of Selected Open Records 
Decisions

Public Agency Defined – KRS 61.870(1)

A nonprofit corporation, although not a public agency 
for the purpose of the Open Meetings Act [see 04-OMD-002 
above], may still be a public agency for the purpose of the 
Open Records Act. Here the corporation received substan-
tially all of its monies from a state grant administered by a 
city. Records related to the infusion of state funds are avail-
able under the Open Records Act if they exceed 25% of the 
funds it expends, an obligation that continues with respect 
to retained and unexpended state funds. 04-ORD-012.

In response to a request for financial information, a non-
profit provider of care and counseling for children took the 
position that it was not a public agency subject to the Open 
Records Act. It claimed to be “simply a state contractor 
which receives after-the-fact reimbursement from the state 
for services already rendered,” thus “not state-funded in the 
manner contemplated by KRS 61.870(1)(h).” The Attorney 
General disagreed, citing the fact that the nonprofit was 
licensed, regulated, and closely monitored by the Cabinet 
for Health and Family Services. This, when coupled with the 
fact that the nonprofit received approximately 56% of its 
overall budget from the Commonwealth, brought the non-
profit within the definition of a public agency. The Attorney 
General distinguished the situation of this nonprofit from 
that of private healthcare corporations that received Medi-
care and Medicaid funds. The funds here were allocated by 
virtue of a contractual agreement with the Cabinet at fixed 
rates in accordance with terms prescribed by the Cabinet. 
To hold that this corporation was not a public agency, the 
Attorney General said, would elevate form over substance. 
04-ORD-111.

Members of a fiscal court asked for records of a corporate 
economic and industrial development board. The corpo-
ration denied that it was a public agency for purposes of 
the Open Records Act. The fiscal court members asserted 
that the corporation possessed many of the attributes of an 
industrial development authority and so was subject to the 
act. Although similar to an industrial development authority 
(which is a public agency), the Attorney General found that 
this industrial development board was a private corporation. 
It was formed by private citizens, did not owe its existence to 
a legislative act of a governmental body, and did not derive 
at least 25% of its funds from state or local authority funds. 
04-ORD-222.

Right to Inspection – KRS 61.872

Asked for its “drainage records,” a city replied that the 
records were attorney records, not city records, in the custody 
of its independent attorney and were not subject to disclo-
sure. Nevertheless, the attorney agreed to their inspection 
at his private law office. About the records the Attorney 
General said, “It is the opinion of this office that the city’s 
attorney, regardless of whether he is a city officer or a city 
contractor, holds the requested records at the instance of and 
as custodian on the city’s behalf, and that the city’s position 
that it has no control over these records is without merit. ‘In 
the end, it is the nature and the purpose of the document, 
not the place where it is kept, that determines its status as a 
public record.’” Whether the private law office was a suitable 
place for inspections was, in the Attorney General’s opinion, 
a closer question. Ultimately, the Attorney General found it 
“reasonable to require their production on city premises.” 
04-ORD-123. 

A city denied a request for a copy of a statement read by 
the mayor into the minutes of a city council meeting because 
the document was not filed with the city and was not a city 
record. Finding that the mayor himself was an agency for 
purposes of the Open Records Act, the Attorney General 
said that the city was wrong to analogize the mayor’s state-
ment to statements made by the general public. Invoking 
04-ORD-123 (immediately above), the Attorney General 
rejected the city’s position that it had no control over the 
record. 04-ORD-216.

Written Application – KRS 61.872(2)

A board of ethics, in the course of ongoing correspon-
dence with a member of the public, received a request for 
documents related to complaints filed by the correspondent. 
The board did not treat the request as an open records re-
quest because the writer did not follow the board’s formal 
Open Records process and did not specifically invoke the 
Open Records Act. The Attorney General stated that the 
letter “satisfied the minimum requirements of a properly 
framed open records request.” The Attorney General cited 
an unpublished opinion of the Court of Appeals for the 
proposition that failure to identify the request as a request 
made under the act does not excuse the agency’s failure to 
make a timely response. Further, the agency cannot require 
more in regard to a request to inspect than is required by 
KRS 61.872(2). Therefore, it cannot reject a request because 
the requester did not follow the board’s formal process. 04-
ORD-048.
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Unreasonable Requests – KRS 61.872(6)

A city resident asked to inspect the records of the city 
Cemetery Caretaker Committee for a two-year period. The 
city denied the request, claiming that it placed an unreason-
able burden on the city. Because the request sought only an 
opportunity to inspect the records, thereby eliminating the 
city’s burden of preparing copies, the Attorney General con-
cluded that the city failed to adduce proof that the request 
was unreasonable. 04-ORD-066.

A party to a dispute with a county hospital in the process of 
closing asked for certain records in addition to those sought 
in earlier open records requests. The hospital did not reply, 
and on appeal it asked the Attorney General to dismiss on 
the ground that the requests had become unreasonably bur-
densome and were intended to disrupt the agency’s essential 
functions. The hospital had ceased to function the previ-
ous year, had no employees, and claimed its only remain-
ing function was to file final reports with federal and state 
regulatory agencies. Reviewing earlier decisions in which the 
office found an unreasonable burden, the Attorney General 
conceded that the record “suggests an undue burden and 
an intent to disrupt essential functions of a kind.” However, 
the Attorney General concluded that here the hospital had 
not yet made its case with the requisite degree of specificity. 
04-ORD-113.

A city denied a request for records relating to persons 
paying or exempted from the city’s occupational license tax 
on the ground that to produce it would place an unreason-
able burden on the city. The bare allegation that the volume 
of information requested is insufficient to sustain the city’s 
burden that it show by clear and convincing evidence that 
the exception applies. The volume of records involved is not 
enough to substantiate the city’s denial. The city’s alterna-
tive ground for denial, that disclosure would constitute an 
unwarranted invasion of personal privacy, also fails. A long 
line of decisions, most recently 04-ORD-010, holds that the 
disclosure of information contained in an occupational 
license does not constitute an unwarranted invasion of per-
sonal privacy. 04-ORD-232.

Fees, Noncommercial – KRS 61.874(3)

A city proposed to charge $2.50 for copies of construction 
plans requested from it. The requester complained that this 
was excessive, and the Attorney General agreed. The Attor-
ney General reviewed the manner in which the city arrived at 
the cost of copies and concluded that the cost was inflated by 
underestimating the number of copies the city makes using 
the relevant copier. By the Attorney General’s calculation, the 
city could permissibly charge no more than $1.50 per copy. 
In charging more, the city subverted the intent of the Open 
Records Act short of denying inspection. 04-ORD-217. 

Unwarranted Invasion of Personal Privacy –
KRS 61.878(1)(a)

In response to a request for billing records of a cell phone 
issued by a school district to a middle school principal, the 
public information officer produced a copy of the billing 
but redacted personal telephone numbers called on the cell 
phone. The district took the position that, because it allowed 
the phone’s use for personal calls so long the employee reim-
bursed the district, disclosure of the numbers constituted an 

unwarranted invasion of personal privacy of the employee. 
The Attorney General disagreed. The office found the re-
quest here to be narrowly enough drawn that the implicated 
privacy interests were de minimis and “clearly outweighed by 
the public’s right to know that its public agencies are properly 
executing their statutory functions and its public servants are 
indeed serving the public.” The Attorney General discerned 
facts indicative of employee misuse of public equipment and 
time and would not permit the agency to shield the records 
by asserting that the employee took subsequent measures to 
remedy the apparent misconduct. 04-ORD-065.

A municipal water company denied a request for copies 
of settlement agreements between the water company and 
six employees, claiming that disclosure would constitute an 
unwarranted invasion of personal privacy. Relying on Lexing-
ton-Fayette Urban County Government v. Lexington Herald-Leader, 
941 S.W.2d 469 (1997), the Attorney General stated that the 
privacy claim asserted on behalf of the recipients of settle-
ments was insufficient to overcome the public’s right of ac-
cess to the settlement agreements themselves. The opinion 
notes that in 04-ORD-031, the Attorney General recently 
reaffirmed that “the presence of a confidentiality clause in 
such an agreement … ‘is not, in general, entitled to protec-
tion.’” 04-ORD-169. 

Acquisition of Property – KRS 61.878(1)(f)

A city denied a request for records related to ongoing 
downtown redevelopment projects in reliance on earlier de-
cisions of the Attorney General holding them to be exempt. 
Because the city had not yet acquired all of the properties in 
each project and was in the process of negotiation or litiga-
tion concerning the projects, the Attorney General agreed 
that the records were exempt. The purpose of the exemp-
tion is to allow a government to negotiate with individual 
landowners without having others similarly situated knowing 
the terms and conditions of any specific offer and thereby 
gaining an unfair negotiating advantage. 04-ORD-207. 

Law Enforcement – KRS 61.878(1)(h)

A member of the city council asked the mayor for copies 
of orders and invoices for communications and surveillance 
equipment purchased for the fire and police departments. 
Citing the need for confidentiality in the war against drugs, 
the mayor denied the request for items purchased from the 
Special Drug Fund Account. The city invoked the exemption 
for records of law enforcement agencies because it did not 
want those involved in criminal activity to know what equip-
ment the city had at its disposal. Noting that the exception 
contemplates records “actively, specifically, intentionally, and 
directly compiled as an integral part of a specific detection 
or investigation process,” the Attorney General concluded 
that the city’s reliance on the exception to exempt purchase 
orders and invoices was misplaced. Further, the city failed to 
show how disclosure of those records would harm the police 
department. 04-ORD-044. 

Preliminary Materials – KRS 61.878(1)(i), (j)

A newspaper asked for a copy of a petition submitted to 
the city by residents supporting the sale of particular city 
property. The city denied the request because it had taken 
no final action with respect to the subject matter of the pe-
tition. The Attorney General determined that the petition 
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was not exempt from disclosure. As a public declaration of 
support, the petition is in the nature of a communication 
upon which the city commission is expected to rely in tak-
ing action relative to the sale of the property. Therefore, the 
city cannot properly characterize it as correspondence with 
a private individual. Further, the city cannot withhold it as a 
preliminary document because the relevant exception does 
not apply. The document was a final document when submit-
ted by the petitioners. The fact that the city took no action 
upon it does not change the fact. 04-ORD-192.

Confidential by Law – KRS 61.878(1)(k), (l)

An inmate requested photographs of a person that the 
inmate maintained was his own alias. The agency denied the 
request on authority of KRS 197.025(2), enacted in 2002, 
which limits inmate access to records other than those that 
specifically refer to the requesting individual. In the opinion 
of the Attorney General, the agency action was proper. The 
bare allegation that the inmate and the person in the pho-
tograph are the same is insufficient. Further, the inmate’s 
attempt to distinguish photographs from writings for the 
purpose of KRS 197.025 also fails. “It seems incongruous to 
attribute to the General Assembly an intention to require 
public agency disclosure of … records which would facili-
tate violation of the law and undermine its enforcement.” 
04-ORD-015. [A related decision is 04-ORD-055 (not sum-
marized). – Ed.]

An individual asked to see records pertaining to PVA con-
ferences on property tax assessments. The PVA denied the 
request, asserting that the records were confidential under 
KRS 131.190(1). In a lengthy opinion, the Attorney General 
concluded that the statute did not support a blanket denial 
of a request to inspect conference records. Information 
contained in the records that is either publicly recorded in 
records recognized as being subject to routine public scrutiny 
or that may readily be observed from a public street should 
be made available for inspection. If the conference records 
contain information made confidential by the statute, the 
agency should mask that information and make a redacted 
copy of the records available for inspection. 04-ORD-038.

A newspaper asked for copies of accident and incident re-
ports prepared by a city police department. The department 
provided copies from which it redacted much identifying 
information, believing that disclosing it would violate the 
privacy rule of the Health Insurance Portability and Account-
ability Act (HIPAA). Citing an opinion of the Texas Attorney 
General, the Attorney General opined that the police depart-
ment was not a “covered entity” for the purpose of HIPAA. 
HIPAA has no application to records generated by a police 
department in discharging its duty to protect public safety. 
Whether the police could withhold the information sought 
on the ground that its release would constitute an unwar-
ranted invasion of personal privacy requires case-specific 
balancing. The agency cannot adopt a policy of blanket 
nondisclosure. 04-ORD-143.

A reporter asked for a copy of a call to a 911 center. Rely-
ing on KRS 65.752(4) and an earlier opinion of the Attorney 
General, the agency provided a summary of the call and 
not the tape itself. The Attorney General noted that KRS 
65.752(4) applies only to Automatic Location Identification 
information and does not prevent release of 911 recordings. 

The exception pertaining to unwarranted invasions of per-
sonal privacy might apply, but it may be invoked only where 
the facts of a specific case warrant. A summary of the tape 
may be the preferred alternative where a heightened privacy 
interest outweighs the public interest in disclosure, but it is 
not an adequate substitute for the actual tape in this case. 
The Attorney General found no support in its prior opinions 
for a policy in all cases of releasing written summaries in 911 
tapes instead of the recordings themselves. 04-ORD-161.

Denial of Inspection – KRS 61.880

A citizen asked a fiscal court for documents related to the 
separation of a county employee from county service. The 
fiscal court denied the request claiming that disclosure would 
constitute an unwarranted invasion of personal privacy and 
that the documents were preliminary recommendations not 
subject to disclosure. In response to the appeal, the fiscal 
court challenged the authority of the Attorney General to 
“second guess” its determination. The fiscal court further 
asserted that due process required that the subject of the 
records have a chance to respond to the appeal. As to the 
latter point, the Attorney General opined that it could not 
entertain that claim. Instead, the individual in question or 
the fiscal court would have to assert that right in circuit court 
before the time elapsed for the Attorney General’s response 
to the appeal. As to the records themselves, the Attorney 
General asserted his right to inspect the documents in camera. 
The failure of the fiscal court to provide them meant that 
it failed to carry its statutory burden of proof. Therefore, 
the fiscal court was in violation of the Open Records Act. 
04-ORD-031.

Subversion – KRS 61.880(4)

In response to a request for financial records, a city sent 
the records by certified mail. The recipient complained that 
the charge was excessive. The Attorney General agreed. 
“[S]ending the requested records by certified mail and 
charging the requester for that cost is excessive and unnec-
essarily adds to the cost to the public for access to public 
records. While there may be circumstances on occasion for 
sending public records by certified mail, the extra cost in 
doing so must be absorbed by the public agency. Regular 
mail delivery is sufficient under the Act.” 04-ORD-100.

Records Relating to Requester – KRS 61.884

Under the provision of the Open Records Act affording a 
person access to records relating to that person, a husband 
sought access to records in the possession of a city that con-
cerned his estranged wife. Explaining that the records held 
by the city were preliminary in nature, the city denied the 
request. The Attorney General concluded that the city’s ac-
tion was proper under KRS 61.878(1)(i) and (j) and under 
61.884. The latter is personal to the person mentioned in the 
public record. A husband is not entitled to access to records 
in which his wife is mentioned by name. 04-ORD-057.

Under KRS 61.880 the Attorney General reviews com-
plaints alleging violations of the Open Records Act and issues 
written decisions stating whether an agency violated the act. 
If no party timely appeals the decision, it has the force and 
effect of law. Copies of the decisions summarized here are 
available online at http://ag.ky.gov/civil/openrec.htm.
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