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Curfew laws enjoy broad popular support and meet with 
consistent legislative success. In courts, however, curfew laws 
enjoy less support, and the reasons for this are less consis -
tent. Four cases over the course of the last year, three of 
which strike down curfew laws and one of which upholds a 
curfew law, reflect judicial attitudes.

In Embry v. City of Cloverport, 2004 WL 191613 (W.D.Ky.), 
the United States District Court for the Western District of 
Kentucky invalidated a general curfew ordinance. Clover-
port, Kentucky is a small city on the Ohio River in Brecken-
ridge County. In March 2003 the city amended an existing 
ordinance to impose a general curfew during early morn-
ing hours. The ordinance made it unlawful for any person 
to be on the streets or in public places in the city between 
certain hours of the early morning. The ordinance made 
exceptions for six classes of persons: those engaged in a 
lawful occupation, those going to and from their places of 
employment, those en route to a “specific legally permis-
sible destination,” those operating a motor vehicle, those 
present for a “specific legitimate reason,” and those who 
had specific written permission from someone in author-
ity. Any person violating the ordinance for the first time 
in any one-year period would get a warning citation from 
the police. Each subsequent violation in a one-year period 
would be a criminal violation punishable by a fine not to 
exceed $250.1

Several persons challenged the ordinance as a violation 
of their rights under the First and Fourteenth Amendments 
of the United States Constitution and under sections 1 and 
2 of the Kentucky Constitution. In the words of the court, 
“Plaintiffs are persons who apparently wish to be on the 
streets or in the public places of the City during the curfew 
hours without having to justify the ‘legitimacy’ of their pur-
poses. They would not be working, traveling to and from 
employment, operating a motor vehicle, or have permission 
from an authorized person to be in the City’s public places. 
They may be pursuing their own idiosyncratic but perfectly 
legitimate late night wanderings. They do not know what 
the City considers to be a ‘specific legally permissible des-
tination’ or a ‘specific legitimate reason’ for being in an 
otherwise prohibited place.”

After concluding that these plaintiffs had standing to 
sue, the court addressed the nature of the claimed right. 
The fundamental right of personal liberty, the court said, 
“includes the right to travel freely through and about public 

places so long as the person does not engage in criminal 
activity or cause harm or no emergency requires otherwise.” 
The Due Process clause of the Fourteenth Amendment pro-
tects this right to carry out these daily life activities within 
public spaces and roadways.2

The court in Embry recognized that cities have a legiti-
mate and compelling interest in protecting the community 
from crime and that this interest motivated the city to enact 
the challenged ordinance. For the court, however, it was an 
interest to be balanced against a citizen’s personal liberty, 
which includes the right innocently to move freely about 
public places. The court concluded that the ordinance did 
not strike an appropriate balance here. Because it prohibits 
conduct that is neither criminal nor disruptive, it was not 
narrowly tailored to serve the stated interest. 

In addition, the ordinance provided no definition for a 
“specific legally permissible destination” or “specific legiti-
mate reason.” Neither did it say who had authority to permit 
persons to be on the streets during curfew. If questioned 
by the police about their presence in a public place during 
curfew, ordinary citizens simply could not know what answer 
a law enforcement officer might accept. Furthermore, the 
court noted, broad curfews such as this are usually permis-
sible only in cases of an immediate threat to public safety 
such as a weather disaster or extreme civil unrest.

This right to freedom of movement figured prominently 
in the decision to strike down a Connecticut town’s juvenile 
curfew law in Ramos v. Town of Vernon, 353 F.3d 171 (2nd 
Cir. 2003). In Ramos, however, the court analyzed the right 
under the Fourteenth Amendment’s Equal Protection clause 
rather than under its Due Process clause as did the court 
in Embry.

Continued on page 3
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ESKDIRECTOR’S
Recently, the Scripps Howard Center for Civic Engage-

ment at Northern Kentucky University, in conjunction 
with the Office of the Secretary of State, the Administra-
tive Office of the Courts, and the Kentucky Department of 
Education, hosted the Kentucky Summit on Civic Literacy. 
At the summit the Local Government Law Center joined 
other national, state, and community leaders to discuss the 
condition of civic literacy among Kentucky’s youth. The 
summit represents the beginning of a multi-year effort that 
will determine a strategy for enhancing long-term civic en-
gagement and literacy within the Commonwealth. 

The summit grew out of the last fall’s Congressional 
Conference on Civic Education sponsored by the Alliance 
for Representative Democracy, a joint effort of the National 
Conference of State Legislatures, the Center on Congress at 
Indiana University, and the Center for Civic Education. At 
the conference some 350 delegates from across the country 
resolved to take action to reaffirm the civic mission of our 
schools. Kentucky’s delegation will return to the 2nd Con-
gressional Conference in December to share its initial find-
ings from this year’s work. Delegation members will include 
Secretary of State Trey Grayson, Senator Jack Westwood, 
Representative Tanya Pullin, Dr. Deborah Williamson of the 
Administrative Office of the Courts, and Natalie Stiligtz of 
the Kentucky Department of Education.

Historically, Americans have seen their public schools as 
essential for the development of informed citizens capable 
of participation in civic and political life. Polls show that the 
American public thinks that schools properly have a civic 
mission and that education for good citizenship should be a 
high priority for schools. However, polls also show that many 
Americans lack confidence that their schools are adequate 
to the task. Civic education seldom receives sustained and 
systematic attention throughout the elementary and second-
ary curricula, advocates of civic literacy point out.

Emphasis on the schools’ mission in developing “work-
place know-how” may partially explain why. “What Work 
Requires of Schools,” a 1991 report of the U.S. Labor 
Department, focused attention on how our schools pre-

pare our young people for 
work. However, Professor Bill 
Coplin of Syracuse University 
wrote recently in USA Today, 

“The federal initiatives inspired 
by the 1991 report have been 
overwhelmed by high-stakes test-
ing and the emphasis on college-
preparation courses, which focus 
on academic performance while 
limiting opportunities for the development of jobs 
skills.” “Many graduates are not prepared for work,” he goes 
on to say, “but they aren’t ready for citizenship either.”

That is because a similar problem bedevils civic educa-
tion. While educators, civic literacy advocates, and the 
public agree that schools have an important role to play in 
developing good citizens, they do not always agree about 
what that means. Joel Westheimer and Joseph Kahne point 
out in a recent essay that “[i]ncreasingly politicians, policy 
makers, and educators are forging connections between civic 
education for democracy and symbolic school practices that 
seek to instill a love of country and an ethic of service. These 
programs and policies equate patriotism with democratic 
commitment and community service with democratic citi-
zenship.” Critics of that equation include Professor William 
Galston who says, “Democracy requires citizens who know 
how government works and have both the ability and com-
mitment to locate and analyze information.” U.S. Secretary 
of Education Rod Paige agrees; he asserts that core academic 
knowledge in civics is vital. 

Regardless of one’s position on that debate, what civic 
education there is focuses almost exclusively on the national 
government and related documents such as the Declara-
tion of Independence, the U.S. Constitution, and the Bill 
of Rights. The roles of state and local government in our 
polity receive little, if any, attention despite the fact that 
they are the levels of government with which citizens usually 
have the most frequent contact. Moreover, my experience is 
that knowledge of state and local government, if imparted, 
usually fades before it finds practical use.

Kentucky Supreme Court Justice Donald Wintersheimer, 
speaking at the summit, observed that we have lost two 
generations for want of civic education. At least two conse-
quences follow. First, the steepness of the resulting learning 
curve discourages capable persons from participating in 

Continued on page 12 
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The town of Vernon is a residential community located 
east of Hartford in north central Connecticut. Prompted 
by the murder of a 16 -year-old and concerns among youth 
about gangs, guns, and violence, the town enacted a juvenile 
curfew ordinance in 1994. The ordinance made it unlawful 
for any person under 18 years old to be in any public place 
or establishment in the town during early morning hours. 
Like the Cloverport ordinance, the Vernon ordinance made 
exceptions: youths in the company of an adult having cus-
tody or control, youths on an emergency errand, youths in 
a specific business or activity directed or permitted by the 
parent or guardian, and youths whose presence was con-
nected with or required by some legitimate employment, 
trade, profession, or occupation. The ordinance also ex-
cepted youths attending with parental permission a special 
function or event sponsored by any religious school, club, or 
other organization. While the suit was pending, an amend-
ment further excepted from coverage any minor exercising 
his or her First Amendment rights.

A youth found to be in violation of the ordinance, his 
brother, and his parent challenged the ordinance on vari-
ous grounds. Like the plaintiffs in Embry, they alleged that 
several of the exceptions to the ordinance were too vague 
to provide notice of the prohibited conduct or to guide 
enforcement efforts. They also alleged that the curfew 
infringed on minors’ rights to free speech and association 
under the First Amendment and to equal protection under 
the Fourteenth Amendment. In addition, they alleged that 
enforcement of the ordinance violated their right under the 
Fourth Amendment to be free from unreasonable searches 
and seizures. Finally, they alleged that the ordinance inter-
fered with parents’ due process rights to raise children as 
they saw fit.

The court first had to determine what level of scrutiny it 
would apply to the ordinance. Because the ordinance impli-
cated the right to free movement and the rights of minors, 
the court settled on intermediate scrutiny as the appropri-
ate level. Under this standard, the government must show 
that the challenged law serves an important governmental 
objective and that the means employed relate substantially 
to the achievement of that objective. The court said, “[W]e 
believe intermediate scrutiny is sufficiently skeptical and 
probing to provide the rigorous protection that constitu-
tional rights deserve. At the same time, it is flexible enough 
to accommodate legislation carefully drafted to account for 
‘children’s vulnerability and their needs.’”3

The governmental objectives advanced by the town in 
support of its ordinance were protecting minors from harm 
at night, protecting the general population from nighttime 
juvenile crime, and promoting responsible parenting. The 
plaintiffs and the court agreed that the first two were im-
portant governmental interests. As to the third, however, the 
court noted “the irony of the supposition that responsible 
parental decision-making may be promoted by the govern-
ment removing decision-making authority from responsible 
parents and exercising that authority itself.”4 

Turning to the adequacy of the town’s justification for the 
ordinance, the court said that in judging the closeness of 

the relationship between the curfew and the government’s 
interest the court must consider three factors. First are the 
factual premises that prompted the legislation, second are 
the logical connections between the remedy and those 
factual premises, and third is the breadth of the remedy 
chosen. From the court’s perspective, the facts recited by 
the town in support of its ordinance were equivocal and 
could not justify it under the heightened level of scrutiny. 
For a juvenile curfew ordinance to stand, the court said, the 
Equal Protection clause requires that a local government 
make a careful study of the problem and legislate in accor-
dance with its findings. A careful study and the requisite 
findings were absent in this case. Because the ordinance 
was unconstitutional on this ground, the court did not rule 
on the other constitutional claims.

The Seventh Circuit Court of Appeals took note of the 
Ramos decision in Hodgkins v. Peterson, 355 F.3d 1048 (7th 
Cir. 2004). Confronting the First Amendment issue and the 
parental rights issue left undecided by the Second Circuit 
in Ramos, the Hodgkins court struck down Indiana’s juvenile 
curfew statute on First Amendment grounds.

In Hodgkins, a parent and her minor children challenged 
a state law that made it a delinquent act for teenagers to 
be in a public place during curfew and that exposed the 
parent to potential criminal liability as well. The statute 
provided an affirmative defense for those engaged in cer-
tain activities.

“It is a defense to a violation under this chapter that the 
child engaged in the prohibited conduct while:

(1) accompanied by the child’s parent, guardian, or 
custodian;

(2) accompanied by an adult specified by the child’s 
parent, guardian, or custodian;

(3) participating in, going to, or returning from:
(A) lawful employment;
(B) a school sanctioned activity;
(C) a religious event;
(D) an emergency involving the protection of a person or 

property from an imminent threat of serious bodily injury 
or substantial damage;

(E) an activity involving the exercise of the child’s rights 
protected under the First Amendment to the United States 
Constitution or Article 1, Section 31 of the Constitution of 
the State of Indiana, or both, such as freedom of speech 
and the right of assembly; or 

(F) an activity conducted by a nonprofit or governmental 
entity that provides recreation, education, training, or other 
care under the supervision of one (1) or more adults; or 

(4) engaged in interstate or international travel from 
a location outside Indiana to another location outside 
Indiana.”5

The plaintiffs asserted that the affirmative defense of-
fered no real protection for minors involved in First Amend-
ment activity. They might still be vulnerable to arrest before 
they could assert a defense. In addition, they asserted that, 
contrary to the Fourteenth Amendment, the law impermis-
sibly denied parents the autonomy to allow their children to 
be in public places unaccompanied during curfew hours. 

Nighttime Curfew Laws in a Judicial Twilight continued from page 1
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Indiana’s response was similar to those of Cloverport 
and Vernon. It claimed that the law served a compelling 
governmental interest in lowering the incidence of drug and 
alcohol use by youth, decreasing crime committed by and 
against minors, fostering parental involvement in children’s 
conduct, and empowering parents who wish to set limits on 
their children’s nighttime activities. 

The court in Hodgkins applied essentially the same test 
as did the court in Embry. It asked whether the curfew 
law was no more restrictive than necessary to further the 
governmental interest.6 The court concluded it was not. 
Even with the affirmative defenses, the statute restricted 
a minor’s access to any public forum during curfew hours. 
The court could not conclude that the affirmative defenses 
significantly reduced the chance that a minor might face 
arrest for exercising First Amendment rights.

Having reached that conclusion, the court thought it 
unnecessary to reach the due process claim of the parent. 
However, it observed without deciding that it was not clear 
that the affirmative defenses sufficiently minimized the 
state’s restraint on parental authority to overcome a con-
stitutional attack.7

Bucking the trend in the federal courts, the Supreme 
Court of Alaska decided in Treacy v. Municipality of Anchor-
age, 91 P.2d 252 (Alaska 2004), that the juvenile curfew law 
enacted by the city of Anchorage was constitutional. The 
court addressed many of the same objections raised in Em-
bry, Ramos, and Hodgkins.

Concerned that its existing juvenile curfew law was un-
constitutional, the Anchorage Municipal Assembly held a 
public hearing to discuss the law’s repeal and the enactment 
of a more comprehensive one. The assembly heard testimony 
from a wide spectrum of speakers, and it considered recent 
crime statistics that showed an increase in juvenile arrests 
for both violent crimes and property crimes. It subsequently 
adopted an ordinance patterned on one then recently up-
held by the Fifth Circuit Court of Appeals.8 

The court first addressed the claim that the ordinance 
failed to “define the criminal offense with sufficient defi-
niteness that ordinary people can understand what conduct 
is prohibited and in a manner that does not encourage ar-
bitrary and discriminatory enforcement.”9 Citing a number 
of other cases, particularly Hutchins v. District of Columbia, 
188 F.3d 531 (D.C. Cir. 1999), and Ramos, the Treacy court 
had little difficulty disposing of this void-for-vagueness 
argument.10

The court turned next to the alleged violation of the 
Equal Protection clause. As did the court in Ramos, the court 
in Treacy first considered what level of scrutiny it would apply. 
For reasons similar to those that led the Second Circuit to 
adopt its approach, Anchorage argued for the application 
of intermediate scrutiny. However, citing its own precedents, 
the Alaska Supreme Court opted for the more demanding 
strict scrutiny standard. 

In order to survive strict scrutiny, the ordinance must be 
narrowly tailored to promote a compelling governmental 
interest and be the least restrictive means available to ac-

complish that interest. The court acknowledged that the 
government had a compelling interest in protecting minors 
from crime and in curbing juvenile crime. Thus, the court 
had to determine whether the ordinance was narrowly 
tailored and whether there was a less restrictive alternative 
available to the municipality. 

In deciding that the law was narrowly tailored, the Alaska 
court looked at the adequacy of the municipality’s justifica-
tion for the ordinance. The reasons offered by Anchorage 
were similar to those offered by the Town of Vernon in Ra-
mos, but here the court concluded that they were sufficient 
to provide the required nexus. Turning then to whether 
the ordinance was the least restrictive means available to 
achieve the municipality’s objective, the court agreed that it 
was. The curfew’s limited hours and numerous exceptions, 
similar to those in Ramos and Hodgkins, convinced the court 
that the ordinance could stand.

The Alaska Supreme Court also rejected the claim that 
the ordinance infringed on the right of parents to deter-
mine how to raise their children. Stating, “The state has 
a wide range of power for limiting parental freedom and 
authority in things affecting the child’s welfare,” the court 
determined that the municipality’s interest outweighed the 
parents’.11 In the opinion of the court, parents could avoid 
the effects of the ordinance in ways that were not unduly 
burdensome. 

As these cases demonstrate, the courts are not consis-
tent in their approaches to curfew ordinances.12 The U.S. 
Supreme Court has yet to address the subject; until it does, 
the inconsistencies are likely to remain. Beyond that remains 
the question, suggested but not addressed in Embry, what 
additional protections a state constitution might afford. The 
Kentucky Supreme Court is likewise yet to speak.

 
Endnotes

1.   The opinion in Embry sets out the ordinance at footnote 2.
2.   2004 WL 191613 at 2, citing Johnson v. City of Cincinnati, 319 

F.3d 484 (6th Cir. 2002).
3.   353 F.3d at 181 quoting Belloti v. Baird, 444 U.S. 622, 635 

(1979).
4.   353 F.3d at 182.
5.   Ind. Code 31-37-3-3.5(b). 
6.   “Whether we call it ‘narrowly tailored’ or ‘no more burdensome 

than is essential’ is of no moment.” 355 F.3d at1060.
7.   On remand, the district court enjoined enforcement of the 

statute on the ground that it infringed on fundamental rights 
of parents under the Due Process clause. 2004 WL 1854184 
(S.D.Ind.).

8.   See Qutb v. Strauss, 11 F.3d 488 (5th Cir. 1993). The Anchorage 
ordinance is set out in full in Be It Ordained … elsewhere in 
this issue.

9.   91 P.3d at 261 citing Kolender v. Lawson, 461 U.S. 352, 357 
(1983).

10. The court in Ramos took pains to distinguish its approach from 
that in Hutchins. See 353 F.3d at 176-7.

11. 91 P.3d at 269 quoting Prince v. Massachusetts, 321 U.S. 158 
(1944).

12. Two recent student notes discuss judicial attitudes and 
approaches to juvenile curfew laws at greater length. See, Todd 
Kaminsky, Note, Rethinking Judicial Attitudes Toward Freedom of 
Association Challenges to Teen Curfews: The First Amendment 
Exception Explored, 78 N.Y.U. L. Rev. 2278 (2003) and Cheri 
L. Lichtensteiger Baden, Note, When the Open Road is Closed 
to Juveniles: The Constitutionality of Juvenile Curfew Laws and the 
Inconsistencies Among the Courts, 37 Val. U. L. Rev. 831 (2003).
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President Signs Law Enforcement Officers Safety Act
President Bush recently signed the Law Enforcement Of-

ficers Safety Act of 2004.1 The law amends the Gun Control 
Act to exempt qualified active and retired law enforcement 
officers from state and local laws that prohibit the carrying 
of concealed firearms. It allows those officers to carry con-
cealed weapons across state lines while off duty.

The Law Enforcement Alliance of America (LEAA) and 
the Fraternal Order of Police (FOP) led the support for the 
bill sponsored by Rep. Randy “Duke” Cunningham (R-Ca-
lif.). LEAA argued that the legislation would “allow tens of 
thousands of additionally equipped, trained, and certified 
law enforcement officers to continually serve and protect 
our communities regardless of jurisdiction or duty status 
at no cost to taxpayers.”2 FOP asserted that it would help 
its members to protect citizens in the wake of a terrorist 
attack. Supporters argued further that the bill was neces-
sary to enable active and retired police officers to defend 
themselves and their families from criminals whom they 
had arrested.

Opponents of the legislation included the Police Execu-
tive Research Forum and the International Association of 
Chiefs of Police. They noted that states traditionally had 
the right to determine who could carry firearms in its com-
munities. Before the bill became law, 17 states prohibited 
anyone from carrying concealed weapons and 32 states 
prohibited out-of- state off-duty officers from carrying 
concealed weapons. The bill preempts those laws. Further, 
opponents expressed concern about issues of verification, 
about the safety of off-duty officers, and about departments’ 
exposure to liability for the use or misuse of weapons by 
off-duty or out-of-state officers.3

Under the new law, an individual who is a “qualified law 
enforcement officer” and who is carrying the “identification 
required” may carry a concealed firearm across state lines.4 
However, it does not limit the ability of private persons to 
prohibit the possession of a concealed firearm on their prop-
erty. Neither does it prevent a state or local government from 
restricting the possession of a firearm on its property, for 
example in schools or parks.5 

The law defines a qualified law enforcement officer as 
an employee of a governmental agency who:

(1) is authorized by law to engage in or supervise the 
prevention, detection, investigation, or prosecution of, or 
the incarceration of any person for, any violation of law, and 
has statutory powers of arrest;

(2) is authorized by the agency to carry a firearm;
(3) is not the subject of any disciplinary action by the 

agency;
(4) meets standards, if any, established by the agency 

that require the employee to regularly qualify in the use 
of a firearm;

(5) is not under the influence of alcohol or another in-
toxicating or hallucinatory drug or substance; and 

(6) is not prohibited by Federal law from receiving a 
firearm.6

The identification required is the photographic identi-
fication issued by the governmental agency for which the 
individual is employed as a law enforcement officer.

A parallel provision extends a similar privilege to a “quali-
fied retired law enforcement officer.”7 That term means an 
individual who:

(1) retired in good standing from service with a public 
agency as a law enforcement officer, other than for reasons 
of mental instability;

(2) before such retirement, was authorized by law to en-
gage in or supervise the prevention, detection, investigation, 
or prosecution of, or the incarceration of any person for, any 
violation of law, and had statutory powers of arrest;

(3)(a) before such retirement, was regularly employed 
as a law enforcement officer for an aggregate of 15 years or 
more; or (b) retired from service with such agency, after 
completing any applicable probationary period of such ser-
vice, due to a service-connected disability, as determined 
by such agency; 

(4) has a nonforfeitable right to benefits under the retire-
ment plan of the agency;

(5) during the most recent 12-month period, has met, at 
the expense of the individual, the state’s standards for train-
ing and qualification for active law enforcement officers to 
carry firearms; 

(6) is not under the influence of alcohol or another in-
toxicating or hallucinatory drug or substance; and 

(7) is not prohibited by Federal law from receiving a 
firearm.8 

The identification required of a qualified retired law 
enforcement officer is a photographic identification issued 
by the agency from which the individual retired attesting 
that the individual meets the standards. Alternatively, photo-
graphic identification from the agency together with firearm 
certification from the state of residence will qualify.9

Endnotes
1.   H.R. 218, Public Law No. 108-277, 118 Stat. 865 (July 22, 2004), 

codified at 18 U.S.C. 926B and 926C.
2.   H. Rep. 108-560 at 4.
3.   See Thomas J. Gibbons, Jr., Weapons Law Stirs Liability 

Concerns, Philadelphia Inquirer, Sept. 17, 2004, available at http:
//www.timesleader.com/mld/inquirer/2004/09/17/news/
local/9684172.htm.

4.   18 U.S.C. 926B(a)
5.   18 U.S.C. 926B(b).
6.   18 U.S.C. 926B(c).
7.   18 U.S.C. 926C(a).
8.   18 U.S.C. 926C(c).
9.   18 U.S.C. 926C(d).
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DECISIONS OF NOTE
United States Supreme Court
2003-2004 Term 

In a term in which cases connected with the war on ter-
ror took center stage, the Supreme Court decided many 
cases of importance to state and local government. Here is 
a selection of those cases.

Campaign Finance Reform – Limitations

The McCain-Feingold law (Bipartisan Campaign Reform 
Act of 2002) placed limitations on “soft money” contribu-
tions and on “issue ads.” A fractured Supreme Court up-
held most of the key provisions of the act, producing 298 
pages of opinion. A tabular summary of the decision on the 
constitutionality of the major components of BCRA is at 
www.fecwatch.org/law/court/mcconnelltable.asp. McCon-
nell v. FEC, 540 U.S. 93 (2003).

Highway Checkpoint – Seeking Information

Police set up a roadblock to seek information about a 
hit-and-run accident that occurred at the same place and 
time of night a week earlier. As a driver approached the 
roadblock, he swerved and nearly hit an officer. Arrested and 
convicted for driving while intoxicated, he challenged the 
constitutionality of the checkpoint stop. Because the stop’s 
primary purpose was to ask for help in providing informa-
tion about a crime committed by others, not to determine 
if the vehicle’s occupants were committing a crime, the 
stop was constitutional. The Supreme Court likened the 
stop to police officers stopping individuals on the street 
to ask for information about an incident (see Hiibel v. Sixth 
Judicial District Court of Nevada below). Courts should judge 
the reasonableness of these stops on an individual basis, 
balancing the gravity of the public concern and the degree 
to which the stop advances the public interest against the 
interference with individual liberty. Illinois v. Lidster, 540 
U.S. 419 (2004).

Clean Air Act – Stop Construction Order

The Prevention of Significant Deterioration program in 
the Clean Air Act prohibits construction of any major pollut-
ant emitting facility not equipped with “best available control 
technology.” When the permitting authority, here a state, 
proposed to issue a permit that did not adequately document 
the best available control technology, the Environmental 
Protection Agency issued orders preventing construction 
activities. The court held that if a state’s selection of best 
available control technology is not reasonable, the Clean 
Air Act authorizes the EPA to stop construction. The court 
agreed with the EPA that the legislative history suggests that, 
absent national guidelines, states that set and enforce strict 
standards may lose industrial plants to more permissive 
states. In addition, new plants may play one state against 
another with threats to locate in whichever state adopts the 
most permissive pollution controls. Alaska Department of En-
vironmental Conservation v. EPA, 540 U.S. 461 (2004).

State Scholarship – Pastoral Training

The state of Washington established its Promise Schol-
arship Program to assist academically gifted students with 
their college education expenses. In accordance with the 
state constitution, students could not use the scholarship to 
pursue a devotional theology degree. Denied the scholar-
ship because he was pursuing a major in pastoral ministries, 
a student claimed that this violated the Free Exercise and 
Establishment clauses of the First Amendment. The court 
rejected the claim. Recognizing that there is “play in the 
joints” of the Religion Clauses, the court concluded that the 
decision not to fund this category of instruction fell squarely 
within the permissible range of discretionary state decision-
making. History reflects disfavor for the public funding of 
the ministry and supports the conclusion that the state’s 
interest is substantial. The exclusion of such funding places 
a relatively minor burden on religious practice and belief. 
Locke v. Davey, 540 U.S. 712 (2004).

Age Discrimination – Younger Employees

A collective bargaining agreement eliminated a compa-
ny’s obligation to provide health benefits to future retirees 
except as to current employees at least 50 years old. Workers 
between the ages of 40 and 49 claimed discrimination under 
the Age Discrimination in Employment Act. The Supreme 
Court ruled that the ADEA does not prevent an employer 
from favoring an older employee over a younger one, even 
where the younger one is within the ADEA’s coverage. “‘Age’ 
means ‘old age’ when teamed with ‘discrimination.’” General 
Dynamics Land Systems, Inc. v. Cline, 540 U.S. 581 (2004).

Unreasonable Search – Defective Warrant

An application for a search warrant prepared by a fed-
eral agent specified the items to be seized, but the warrant 
did not. The Supreme Court held that the resulting search 
violated the Fourth Amendment. The Fourth Amendment 
is not satisfied when some other document says something 
about the object of the search, but that document’s contents 
are unknown to the person whose house is being searched 
or unavailable for inspection. Further, held the court, the 
warrant was so plainly invalid that the agent who led the 
search was not entitled to qualified immunity. No reason-
able officer could believe that the warrant was valid, and 
reliance on a magistrate’s assurance is unreasonable. Groh 
v. Ramirez, 540 U.S. 551 (2004).

Telecommunications Act – Preemption

Municipalities challenged a state law forbidding its po-
litical subdivisions to provide telecommunications service 
on the ground that the Telecommunications Act of 1996 
preempted the law. The court held that the class of enti-
ties contemplated by the preemption does not include the 
state’s own subdivisions. Thus, it does not affect the power 
of states and localities to restrict their own or their political 
inferiors’ delivery of telecommunications services. The court 
expressed concern about the “strange and indeterminate 
results of using federal preemption to free public entities 
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from state or local limitations” in this setting. Nixon v. Mis-
souri Municipal League, 124 S.Ct. 1555 (2004).

Gerrymandering – Equal Protection

After Pennsylvania adopted a congressional redistricting 
plan, Democrats challenged it as a political gerrymander 
that violated Article I of the Constitution and the Four-
teenth Amendment’s Equal Protection Clause. A plurality of 
the Supreme Court held that claims of partisan gerryman-
dering are not justiciable because there are no judicially dis-
cernable and manageable standards for adjudicating such 
claims. However, the decision could not muster a fifth vote 
to say that a partisan gerrymander could never be uncon-
stitutional. Vieth v. Jubelirer, 124 S.Ct. 1769 (2004).

Americans with Disabilities Act – Access to Courts

Two paraplegics, a court reporter and a criminal de-
fendant, sued the state of Tennessee under Title II of the 
ADA for failing to ensure that its courtrooms were acces-
sible to individuals with disabilities. The state asserted that 
sovereign immunity barred the suit. The court rejected that 
defense and held that Title II is a valid exercise of Congres-
sional power to abrogate sovereign immunity where the 
fundamental right of access to the courts is implicated. The 
record before Congress demonstrated a sufficient history of 
state discrimination to support remedial legislation under 
section 5 of the Fourteenth Amendment, and the remedy 
chosen by Congress was “congruent and proportional to 
its object of enforcing the right of access to the courts.” 
Tennessee v. Lane, 124 S.Ct. 1978 (2004).

Bribery – Elected Officials

A person who offered three bribes to a city council 
member to facilitate construction in the city challenged 
his indictment for a federal crime (18 U.S.C. § 666). He 
argued that the law did not require proof of the connection 
between federal funds and the bribe, making the law uncon-
stitutional. The Supreme Court easily dismissed this claim 
saying that Congress has the authority under the Spending 
Clause and the Necessary and Proper Clause to assure that 
taxpayer dollars appropriated under that power are used 
for the general welfare and not frittered away in graft or in 
projects undermined by graft. Money is fungible; bribed 
officials are untrustworthy stewards of federal funds, and 
corrupt contractors do not deliver dollar-for-dollar value. 
That bodes enough of an effect on the federal interest to 
support Congressional action. Sabri v. United States, 124 S.Ct. 
1941 (2004).

Adult Business License – Prompt Review

The owners of an adult bookstore opened their business 
in a place not zoned for adult businesses. Instead of apply-
ing for a license, the owners attacked the city ordinance as 
facially unconstitutional because it did not assure prompt 
judicial review of an administrative decision denying a li-
cense. An applicant denied a license would have to appeal 
to state court pursuant to the applicable rules of civil proce-
dure. The court recognized that zoning decisions regulating 

where speech can occur typically present a smaller risk of 
censorship that ordinances that regulate whether speech 
can occur. In such instances, the court held, the ordinary 
rules of civil procedure suffice to assure a prompt judicial 
decision as long as the courts remain sensitive to the need 
to prevent First Amendment harms and administer those 
procedures accordingly. Whether the courts do so is nor-
mally fit for a case-by-case determination rather than a 
facial challenge. City of Littleton v. Z. J. Gifts D-4, L.L.C., 124 
S.Ct. 2219 (2004).

Pledge of Allegiance – Freedom of Religion

A father whose daughter daily recited the Pledge of Al-
legiance in elementary school challenged the practice claim-
ing that the words “under God” were a form of religious in-
doctrination that violated the First Amendment. The court 
did not reach a decision on the merits. It held that the father 
did not have standing to challenge the school policy in fed-
eral court. The court reasoned that the father’s standing to 
sue derived from his relationship to the daughter, but the 
state court order giving custody to the mother deprived the 
father of standing to sue in federal court. Elk Grove Unified 
School District v. Newdow, 124 S.Ct. 2301 (2004).

Sexual Harassment – Constructive Discharge

A female dispatcher employed by the Pennsylvania State 
Police sued under Title VII of the 1964 Civil Rights Act. 
She claimed constructive discharge, alleging that sexual 
harassment by her supervisors was so severe that it forced 
her to resign. The employer raised the affirmative defense 
that it had an effective policy for reporting and resolving 
complaints of sexual harassment and that the employee 
unreasonably failed to use it. The trial court granted sum-
mary judgment for the employer, but the appeals court held 
that the affirmative defense was not available. The Supreme 
Court held that the employee has the burden to prove that 
her resignation was a reasonable response to the hostile 
working environment. If the employee can make that show-
ing, the affirmative defense is unavailable. Absent that, the 
affirmative defense is available even where the employee’s 
supervisors are charged with harassment. The result reaf-
firms the court’s earlier holdings in Burlington Industries, 
Inc. v. Ellerth and Faragher v. Boca Raton. Pennsylvania State 
Police v. Suders, 124 S.Ct. 2342 (2004).

Tax Injunction Act – Tax Credits

Taxpayers filed suit in federal court challenging a state 
law that authorized income tax credits for contributions 
made to private school tuition organizations that then used 
the money to provide scholarships and tuition grants to stu-
dents attending private schools. This was, the suit alleged, a 
state subsidy of religious education. The state claimed that 
the Tax Injunction Act, which bars any federal court action 
to enjoin or suspend the assessment, levy, or collection of 
any tax under state law, foreclosed the suit. The court held 
that the act prohibits challenges only where state taxpayers 
seek federal court orders enabling them to avoid paying 
state taxes. The court explained that because the plaintiffs 
were not contesting their own tax liability or impeding the 
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state’s receipt of taxes, the suit was not of a kind prohibited 
by the act. Hibbs v. Winn, 124 S.Ct. 2276 (2004). 

Terry Stop – Identification 

Nevada has a stop-and-identify statute that requires a per-
son detained by an officer under suspicious circumstances to 
identify himself. The defendant was arrested and convicted 
for refusing to identify himself during an investigative stop. 
The defendant claimed this violated his right against un-
reasonable searches and seizures and his right against self-
incrimination. The Supreme Court rejected both claims. 
Rejecting suggestions to the contrary in some earlier cases, 
the court held that an identity request has an immediate 
relation to the stop’s purpose, rationale, and practical de-
mands. The court struck a balance between the individual’s 
interests and legitimate governmental interests. The court 
disposed of the self-incrimination argument saying that 
disclosure of name and identity presented no reasonable 
danger of incrimination. In the “unusual circumstance” 
that furnishing identity would have given the police a link 
in the chain of evidence needed to convict, a court can then 
consider whether the privilege applies. Hiibel v. Sixth Judicial 
District Court of Nevada, 124 S.Ct. 2451 (2004).

Trial by Jury – Sentencing

A trial judge increased a defendant’s sentence for kidnap-
ping from 53 to 90 months because the judge found that the 
defendant acted with “deliberate cruelty.” The defendant 
challenged the sentence on the ground that it denied him 
his right to trial by jury. The Supreme Court agreed. A de-
fendant is entitled to a jury finding of any fact that can lead 
to a sentence beyond the statutory maximum. The case calls 
into question the determinate sentencing schemes in many 
states and the federal sentencing guidelines. The court will 
consider the latter this term in United States v. Booker. Blakely 
v. Washington, 124 S.Ct. 2531 (2004).

Child Online Protection Act – Preliminary Injunction

Congress enacted the Child Online Protection Act to 
protect minors from exposure to sexually explicit materials 
on the Internet. It threatened criminal fines and imprison-
ment for posting content that was “harmful to minors.” The 
Court ruled that it was proper to enjoin enforcement of 
the act because the government did not show that criminal 
sanctions were a less restrictive alternative than was filtering 
software available to parents. The court noted that “content-
based prohibitions, enforced by severe criminal penalties, 
have the constant potential to be a repressive force in the 
lives and thoughts of a free people.” Ashcroft v. ACLU, 124 
S.Ct. 2783 (2004).

Kentucky Supreme Court 

Student Discipline – Due Process

A private college dismissed a student for having a deadly 
weapon in his dormitory room, a direct violation of the stu-
dent handbook. Following the dismissal the student sued the 

college. The complaint asserted a contractual due process 
claim, a statutory due process claim, a constitutional due 
process claim, and defamation. The statutory claim derived 
from KRS 446.070, which allows for civil damages for statu-
tory violations. The student alleged that the college’s breach 
of an administrative regulation was actionable under this 
statute. The court disagreed, in the process overruling Reitz 
v. Williams, 458 S.W.2d 613. The administrative regulation 
in question, imposing the due process requirement on the 
college, was an unwarranted extension of a statute imposed 
to protect citizens from fraudulent or substandard educa-
tional institutions. As a private institution, the college was 
not required to afford the student the same due process as if 
it were a public school. In addition, the student is entitled to 
contractual due process only as long as the student complies 
with the college’s rules and regulations. Where, as here, 
the student admitted to a breach of those regulations and 
thereby breached the contract, that breach excused further 
performance of the contract by the college. Centre College v. 
Trzop, 127 S.W.3d 562 (Ky. 2003).

No Pass/No Drive Law – Equal Protection

KRS 159.051 provided that when a 16 - or 17-year-old 
student dropped out of school or became academically 
deficient, the Transportation Cabinet was to revoke the 
student’s driver’s license or permit. The law affected students 
only in school districts that had implemented alternative 
education programs. Students in other districts would not 
lose their licenses if they dropped out. A class action lawsuit 
challenged the statute on equal protection grounds. The 
court examined the two classifications within the statute 
– the one between students younger than 18 and those 18 
and older and the one between school districts with and 
without alternative education plans. As to the former, the 
court concluded that the change in status when one reaches 
the age of majority made the age-based classification suf-
ficient and rational. The geographic classification, however, 
was not. The existence of an alternative education program 
has no nexus to the asserted purpose of the law. D.F. v. Codell, 
127 S.W.3d 579 (Ky. 2003).

Bondsman – Detaining Without Warrant

KRS 440.270, a part of the Uniform Criminal Extradi-
tion Act, makes it a Class D felony for a bail bondsman to 
arrest a person who has broken the terms of his bail unless 
a judge issued a warrant for the person’s arrest. An Ohio 
“fugitive recovery agent” attempted to arrest a bail jumper 
in Kentucky and return him to Ohio without complying 
with the statute. He was convicted of bondsman detaining 
without warrant, fined $1,000.00, and sentenced to a year 
in prison. On appeal he claimed that KRS 440.270(2) vio-
lated his rights under various provisions of the United States 
Constitution. The court rejected the Full Faith and Credit 
clause claim, observing that Kentucky law does not interfere 
with Ohio’s interest in obtaining the return of fugitives from 
bail. Neither does it offend the Interstate Commerce clause 
by precluding bail bondsmen from apprehending fugitives; 
it only requires them to follow Kentucky procedures. The 
court also rejected a Due Process clause argument based 
on the 1872 decision of the United States Supreme Court in 
Taylor v. Taintor. While that case may once have accurately 
described Kentucky law, it does not describe the present 
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law under KRS 440.270(2). However, the court remanded 
the case for a new trial because the mistaken belief that 
Taintor authorized him to apprehend the fugitive without a 
warrant could allow the jury to find him not guilty. Walker 
v. Commonwealth, 127 S.W.3d 596 (Ky. 2004). 

Ordinances – Civil Penalties

An ordinance authorized the alcoholic beverage control 
board to impose civil penalties on “any person,” including 
employees of licensees, for violating its provisions regard-
ing sales to minors and maintenance of premises. Citing 
earlier cases holding that the General Assembly enacted a 
comprehensive scheme of legislation regarding the manu-
facture, sale, and distribution of alcoholic beverages, the 
court held that the ordinance was inconsistent with that 
scheme and therefore unauthorized. According to the 
majority, the General Assembly did not intend for non-
licensees to be regulated by the alcoholic beverage control 
board. The ordinance is valid only when applied to those 
entities over which the administrator and the board have 
express authority pursuant to KRS Chapters 241-244. Ken-
tucky Licensed Beverage Association v. Louisville-Jefferson County 
Metro Government, 127 S.W.3d 647 (Ky. 2004). 

Ordinances – Publication; Open Meetings

A county adopted an ordinance imposing an occupa-
tional tax, which citizens and taxpayers challenged on three 
grounds – it was vague and overbroad, enacting it violated 
the Open Meetings Act, and the county failed to satisfy 
the publication requirement. The lower courts resolved 
the vagueness issue in favor of the county, leaving only the 
Open Meetings Act and publication issues for the Supreme 
Court. KRS 67.077(2) allows pre-adoption publication of 
a summary “certified as to its accuracy by the fiscal court.” 
Here no formal certification issued, and the challengers 
alleged that failure to comply strictly with this require-
ment rendered the ordinance void. Looking to the intent 
underlying the requirement, the court concluded that the 
language was directory, not mandatory. Where a statute 
is directory, substantial compliance suffices, and here the 
court finds that the advertisement without the certification 
substantially complied with the statute. The fiscal court 
adopted the ordinance at a special meeting that coincided 
with a major festival in the county, which the challengers 
alleged made it inconvenient to the public in violation of 
the Open Meetings Act. The court rejected the argument, 
noting that the purpose of the act is to prevent the govern-
ment from conducting its business in secret. The act does 
not impose a requirement to conduct a meeting at the most 
convenient time and place. This meeting did not effectively 
make public knowledge or participation impossible. Knox 
County v. Hammons, 129 S.W.3d 839 (Ky. 2004). 

Hearing Officer’s Report – Exceptions 

The Tourism Cabinet dismissed an employee for mis-
conduct following a hearing. The employee did not file 
exceptions to the hearing officer’s recommended order, 
which the Personnel Board adopted almost in its entirety. 
On appeal the Cabinet, relying on Swatzell v. Commonwealth, 
asserted that the failure to file exceptions was a failure to 

exhaust administrative remedies, thus precluding judicial 
review. Overruling Swatzell, the court held that failure to file 
exceptions is not jurisdictional. Instead, it precludes judicial 
review of any part of the recommended order not excepted 
to and adopted in the final order. Absent exceptions, review 
is limited to those portions of the final order that differ from 
the hearing officer’s recommended order. Here there was 
none. Rapier v. Philpot, 130 S.W.3d 560 (Ky. 2004).

Retirement Act – Non-delegation and Vagueness

 After the Attorney General rendered an opinion (OAG 
00-5) that a portion of HB 389 (2000 Ky. Acts Ch. 448) was 
void, the board of trustees sought a declaratory judgment 
that the act was valid. The Attorney General concluded that 
the law was defective because it did not have the actuarial 
analysis required by KRS 6.350, that it was so vague as to 
be unintelligible, and that it violated the non-delegation 
doctrine. The Supreme Court held that the absence of the 
actuarial analysis was not fatal. KRS 6.350 is procedural 
and has no constitutional implications because it falls to 
the General Assembly to establish the rules of its own pro-
ceedings. However, the sponsor’s admission that the bill was 
intentionally obscure led that court to conclude that the law 
was void for vagueness, a rule the court said was grounded 
in the constitutional requirement of separation of powers. 
In addition, the law does not give those who must administer 
it sufficient guidance as to its meaning and so violates the 
rule against delegating legislative power to the executive 
branch. Board of Trustees of the Judicial Form Retirement System 
v. Attorney General, 132 S.W.3d 770 (Ky. 2004).

School Principals – Selection Process

Faced with vacant school principal positions, the respec-
tive superintendents forwarded to site-based decision-mak-
ing councils the résumés of the candidates recommended by 
the supervisors. When the councils rejected the candidates 
and asked for additional résumés, the superintendents re-
fused the requests citing KRS 160.345(2)(h). The superin-
tendents argued that candidates were not qualified within 
the meaning of the statute without the superintendent’s rec-
ommendation. The rejected candidates argued that quali-
fied meant meeting statutory requirements. The Supreme 
Court agreed that the latter interpretation was correct. 
To adopt the superintendents’ position would undermine 
KERA’s primary goal of decentralization of authority and 
be at odds with KERA’s stated goal of shared decision-mak-
ing authority. The school council, not the superintendent, 
makes the final decision in the selection of school principals. 
Young v. Hammond, 139 S.W. 3d 895 (Ky. 2004).

Kentucky Court of Appeals 

Zoning and Planning – Override Vote

Property owners sought a zoning amendment to allow 
expansion of their limestone quarry. The planning com-
mission recommended against the rezoning, but the city 
voted to allow it after the mayor voted to break a tie on the 
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city council. The planning commission appealed. Address-
ing first whether the commission had standing to sue, the 
court held that it did. The commission’s argument was that 
to override its recommendation required a majority of the 
legislative body of the city and that the mayor may not break 
a tie vote of the city council as he did in this case. Citing 
the general rule of statutory construction that a specific 
statute prevails over a general statute, the court held that 
KRS 100.211 prevails over KRS 83A.130(5). KRS Chapter 
100 defines legislative body separately from mayor and re-
quires a majority vote of the legislative body to overturn a 
recommendation of the planning commission. Moreover, 
Chapter 83A indicates the General Assembly’s understand-
ing that a mayor is not a member of the legislative body 
just because he can cast a vote in the case of a tie. The city 
here had a mayor-council plan of government. In contrast 
to cities organized under the commission or city manager 
plan, the mayor in a mayor-council plan is not a member of 
the legislative body. Consequently, since a majority of the 
legislative body did not vote to override the commission, the 
commission’s recommendation became effective as a matter 
of law. Chandler v. Bullet County Joint Planning Commission, 
125 S.W.3d 851 (Ky. App. 2003). 

Legislative Districts – Drawing Boundaries

An elected official and a registered voter challenged the 
constitutionality of the statute relating to the creation of 
legislative districts upon consolidation of city and county 
governments. They alleged that the statute violated the doc-
trine of separation of powers and section 2 of the Kentucky 
Constitution, which prohibits the use of arbitrary power. 
The statute gave the task of drawing district boundaries 
to “representatives of a department of geography from 
the largest public university” in the county. In addition, 
the statute obliged the fiscal court to approve the plan “as 
developed and without amendment.” The delegation did 
not offend the doctrine of separation of powers, the court 
said, because it involved implementing a law, not making 
a law, and provided sufficient criteria to guide the task. It 
was not arbitrary to require the fiscal court to approve the 
resulting plan without amendment because to do otherwise 
would thwart the legislative intent to avoid political gerry-
mandering. Owens v. Jefferson County Fiscal Court, 128 S.W.3d 
834 (Ky. App. 2004). 

 
District Judges – Sentence Modification

A district court judge sentenced a defendant to 14 con-
secutive weekends in jail for driving under the influence. 
Before the defendant was to report to jail, another judge 
in a different division of the same district modified the 
sentence. Following a hearing, the first judge reinstated the 
original sentence, and the defendant appealed. The court 
“reluctantly affirm[ed]” the writ of prohibition against 
the reinstatement of the original sentence because of the 
procedural posture of the case. The court said that several 
vehicles exist to set aside an “interloping judge’s” order. Had 
any of them been used, the order would have been subject 
to being set aside absent a showing of good cause, which the 
court implied was absent here. Mullins v. Hess, 131 S.W.3d 
769 (Ky. App. 2004).

Public Contracts – Bidding and Advertising

In an effort to comply with statutory requirements to 
engage in comprehensive solid waste management, a county 
contracted with a waste hauler for collection and disposal 
of municipal solid waste. The county advertised and bid the 
contract in accordance with section 164 of the Kentucky 
Constitution. As the expiration of that contract neared, 
the county made a new contract with the hauler that it did 
not publicly advertise and bid. A neighborhood association 
challenged the validity of the second contract, claiming that 
it created a franchise subject to the requirements for public 
advertising and bid. The county responded that the contract 
was not a franchise because it did not grant the hauler an 
exclusive right. The court rejected this position saying that 
monopoly is not an essential feature of a franchise. The 
county was exercising its governmental function, granting 
the hauler a right or privilege not enjoyed by the citizens in 
general. It was, therefore, a franchise subject to bidding and 
advertising requirements. BFI Waste Systems of North America, 
Inc. v. Huntington Woods Neighborhood Association, Inc., 134 
S.W.3d 624 (Ky. App. 2003). 

Civil Rights – Law Student Readmission

Upon the advice of the dean, a student suffering from 
depression withdrew from law school with the intent of 
returning the following fall. Because the student thought 
readmission would be automatic, he failed to meet the 
deadlines for readmission. As a result, the admissions 
committee denied his application. He then sued under the 
Kentucky Civil Rights Act for readmission, claiming that the 
school discriminated against him because of his disability. 
The court concluded that the law school did not reject the 
candidate solely based on the disability but considered the 
disability only in conjunction with other relevant factors. 
First, the university was concerned for the safety of the al-
ready admitted students, in addition to the stability of the 
applicant’s mental illness. Second, the university used its best 
professional judgment in determining whether the applicant 
was qualified. Third, the record indicated that the appli-
cant could not meet the university’s “reasonable academic 
standards.” In the opinion of the court, the applicant did 
not prove that he was an otherwise qualified handicapped 
person protected by the statute. Hash v. University of Kentucky, 
138 S.W.3d 123 (Ky. App. 2004). 

City Street Closure – Planning Commission Review

A city erected a gate across a street at the boundary of 
the city and an unincorporated area of the county. Subse-
quently, the fire protection district that included properties 
on either side of the gate sued. It claimed that the closure 
of the street was improper, particularly for failure to com-
ply with applicable planning and zoning regulations. The 
court concluded that the city was obliged to seek mandatory 
review of its action by the planning commission, which it 
did. However, as an instrumentality of the state, the city 
was not required to comply with the planning board’s de-
termination. KRS 82.405, said the court, gives the city the 
authority to close the street and sets out the procedure for 
doing so. After reviewing those procedures, the court re-
manded the matter to the circuit court for a determination 
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whether property owners had properly received notice. City 
of Worthington Hills v. Worthington Fire Protection District, 140 
S.W.3d 584 (Ky. App. 2004).

United States Court of Appeals  

Display of Ten Commandments – Court and Schools 

A federal district court enjoined displays of the Ten Com-
mandments in county courthouses and in schools. ACLU v. 
McCreary County, 145 F.Supp. 845 (E.D.Ky. 2001). The dis-
trict court ordered the displays removed because they were 
clearly outside the bounds of the permissible uses of the 
Ten Commandments in the public arena and so violated the 
Establishment Clause of the U.S. Constitution. The court of 
appeals affirmed, finding that “Defendants’ past attempts 
to display the Ten Commandments in a blatantly religious 
manner showed that Defendants’ predominant purpose for 
the displays was religious.” The appeals court also agreed 
with the district court that the displays had the impermis-
sible effect of endorsing religion. The United States Su-
preme Court has agreed to review this case together with 
a case from Texas, Van Orden v. Perry, involving a display 
of the Ten Commandments on a monument at the state 
capitol. American Civil Liberties Union v. McCreary County, 
354 F.3d 438 (6th Cir. 2003), cert. granted 73 USLW 3229.

Campaign Finance – Electioneering

A write-in candidate for governor in the 1999 guber-
natorial election challenged nine Kentucky statutes that 
regulated the conduct of elections and campaign finance. 
Turning first to KRS 117.235, which restricts electioneering 
within 500 feet of polling places, the court held that it was 
unconstitutionally broad because it prohibits speech over 
too much geography and prohibits more speech than is 
necessary to meet the state’s interest in preventing election 
fraud. The court then struck down numerous provisions 
of KRS Chapter 121A governing campaign finance. Some 
commentators suggest that the holding in the case is incon-
sistent with the U.S. Supreme Court’s decision in McConnell 
v. FEC (see above). The Sixth Circuit denied a petition for 
rehearing, and a petition for certiorari was filed in July. 
Anderson v. Spear, 356 F.3d 651 (6th Cir. 2004).

Adult Bookstore – License Revocation

A city revoked the business license of an adult bookstore 
operating in contravention of its zoning ordinance. The 
owners of the store sued, claiming that the ordinance un-
constitutionally restricted their First Amendment rights. 
The district court dismissed the claim, and the court of 
appeals affirmed. In doing so, the court held that the as-
serted takings claim was not ripe because the owners never 
appealed the revocation of their license, that they lacked 
standing to challenge the factors that prevented them from 
obtaining a license, and that a subsequent amendment to 
the ordinance render the case moot. Brandywine, Inc. v. City 
of Richmond, 359 F.3d 830 (6th Cir. 2004). 

Teacher’s Suspension – Due Process

A suspended teacher claimed that a school system forced 
her to choose between an unacceptable transfer and retire-
ment, resulting in a denial of her right to due process. Before 
her suspension the teacher had notice of the charges against 
her and an opportunity to respond orally and in writing. 
Once she received notice of the suspension, the teacher had 
remedies available to her under the collective bargaining 
agreement, under state statute, and in court. In the opinion 
of the court, the teacher failed to demonstrate that these 
remedies were inadequate and so could not establish a de-
privation of due process. Similarly, the teacher made no 
showing that state remedies were inadequate to protect her 
claimed liberty interest in her reputation. Jefferson v. Jefferson 
County Public School System, 360 F.3d 583 (6th Cir. 2004).

Reduction in Force – Discrimination

An employee, incumbent in a position abolished in a 
workforce reduction, claimed that the employer chose her 
position for abolition because of her age and gender and in 
retaliation for her criticism of her employer. Finding that the 
speech in question was to air a grievance of a purely personal 
nature and was not a matter of public concern, the court held 
that there was no violation of the employee’s right of free 
speech. On the age and gender claims, the court held that 
she offered no direct, circumstantial, or statistical evidence 
that the abolition resulted from those considerations. Even 
if she could, the employer had a legitimate, nondiscrimina-
tory reason to abolish the position. Gragg v. Somerset Technical 
College, 373 F.3d 763 (6th Cir. 2004). 

Employment Contract – Validity

A city utility commission entered into an employment 
contract with its superintendent. At the time of signing, 
both the commission and the employee knew it might be 
invalid for want of the commission’s authority to make it. 
Dissatisfaction with his performance ultimately led to his fir-
ing by the mayor. The superintendent sued, alleging breach 
of contract. The court rejected the breach of contract claim 
because the contract was void from its inception. Under 
applicable statutes and ordinances, only the mayor had the 
power to make the contract. Therefore, the superintendent 
was an employee-at-will and his termination was proper. 
The court also rejected a claim of disability discrimination. 
It was not convinced that the employee could prove a prima 
facie case. Williams v. London Utility Commission, 375 F.3d 424 
(6th Cir. 2004). 

Employee Discharge – Due Process

A custodian, subject to discharge only for cause, was sus-
pected of stealing school property. The superintendent inves-
tigated the allegations, met with the employee to discuss his 
findings, and then terminated the employee. The employee 
asked for a post-termination hearing before a neutral fact 
finder, but the school’s general counsel denied the request. 
The school’s policy was to address all due process require-
ments before termination, so it had no post-termination 
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process. The employee then sued to vindicate his right to 
an evidentiary hearing. The court agreed that a meaningful 
post-termination hearing was required where there was only 
an abbreviated pre-termination hearing. It traced the prec-
edents in the circuit and found itself “faced with deciding 
between multiple precedents on both sides….” The correct 
line of authority, the court said, favors the employee. Mitchell 
v. Frankhauser, 375 F.3d 477 (6th Cir. 2004).

Civil Rights – Strip Search

A female police officer made a warrantless strip search 
of a female juvenile resident of a facility for juvenile offend-
ers. The juvenile was suspected of harboring drugs. The 
search revealed no drugs, and the juvenile subsequently 
sued the officer and others. Applying a balancing approach 
to the Fourth Amendment rights of the juvenile inmate, 
the court concluded that where the purpose of the search 
was to ensure the subject’s safety and the safety of other 
residents, the search was reasonable. The court went on to 
say that, even were its conclusion different, the officer had 
qualified immunity for conducting the search. Reynolds v. 
City of Anchorage, 379 F.3d 358 (6th Cir. 2004).

U.S. District Court 

Civil Rights – Disabled Student 

A student with cerebral palsy and learning disabilities 
alleged that school officials violated his rights under the 
Americans with Disabilities Act, the Rehabilitation Act, and 
the Individuals with Disabilities Education Act. In addition, 
he alleged that the school failed to protect him from bully-
ing and other abuses by students. As to the claims under the 
federal statutes, the court held that they were sufficiently 
related to “free appropriate public education” to require 
exhaustion of administrative remedies under 20 U.S.C. sec-
tion 1415. Because those remedies were not yet exhausted, 
the case was not suitable for review. Having dismissed the 
federal claims, the court declined to decide the claims under 
state law. S.S. ex rel. Stutts v. Eastern Kentucky University, 307 
F.Supp 2d 853 (E.D.Ky. 2004).

Teachers – Drug Testing

A school board in an area experiencing a serious problem 
with prescription drug abuse put a random drug testing 
program in place for employees in “safety-sensitive” posi-
tions, including teachers. A teacher challenged that policy 
as a violation of her Fourth Amendment rights. In holding 
that the policy did not violate the teacher’s rights, the court 
cited the decision in Knox County Educ. Assoc. v. Knox County 
Bd. of Educ., 158 F.3d 361 (6th Cir. 1998), upholding a policy 
for the suspicionless testing of teachers in a Tennessee school 
system. Contrary to the assertion by the teacher in this case, 
it was not necessary for the school board to demonstrate a 
pronounced drug problem among local teachers before put-
ting the policy in place. The significant drug problem in the 
county and the benefit of suspicionless testing to the state 
supported the school board’s action. The policy contained 
procedures sufficient to safeguard against a violation of 
the Fourth Amendment. Crager v. Board of Education of Knott 
County, 313 F.Supp.2d 690 (E.D.Ky. 2004). 

School Assignments – Race-conscious Policies

Students and parents challenged a school board’s student 
assignment plan. In the words of the court, the suit raised 
the question “to what extent does the Equal Protection 
Clause limit [] discretion to use race-conscious policies to 
maintain an integrated public school system.” In answer-
ing that question, the court looked to the decisions of the 
United States Supreme Court in 2003 regarding race-con-
scious admissions policies in higher education. It concluded 
that the policies here furthered a compelling governmental 
interest in maintaining integrated schools and were, in most 
respects, narrowly tailored to serve that interest. The court 
permitted the school board to operate its plan except for the 
use of racial categories in assignments to traditional schools. 
McFarland v. Jefferson County Public Schools, 330 F.Supp.2d 834 
(W.D.Ky. 2004).

local decision-making. Government becomes an insider’s 
game, and that increases the alienation between the govern-
ment and the governed. Second, the lack of civic literacy 
reduces the level of public discourse and potentially results 
in misinformation, delay, or lost opportunity. 

Northern Kentucky University in its strategic agenda 
committed itself to assist and support local government 
and community decision-making and to encourage public 
dialogue to address the critical and sometimes controversial 

Director’s Desk continued from page 2

issues facing our communities. The civic literacy summit 
reflects this commitment. Building on this work, the Local 
Government Law Center over the next several months will 
be looking for ways to recapture Justice Wintersheimer’s 
lost generations. One possibility is a law for non-lawyers 
program that provides information about government, its 
processes, and its functions. If you have advice along this 
line or suggestions about other unmet needs, please call or 
write. Our contact information is on the back cover. 
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Be It Ordained . . .
As the lead article in this issue reports, the Alaska Su-

preme Court recently upheld the constitutionality of the 
juvenile curfew ordinance in Anchorage, Alaska, and the 
Second Circuit Court of Appeals struck down the juvenile 
curfew ordinance in Vernon, Connecticut. Both are repro-
duced below because the similarity of the two ordinances 
underscores the need carefully to justify the basis for the 
enactment of ordinances such as these. 

Anchorage Municipal Code 8.75.060. Minors: curfew.

A. Definitions. The following words, terms, and phrases, 
when used in this section, shall have the meanings ascribed 
to them in this subsection, except where the context clearly 
indicates a different meaning:

Curfew hours means:

1. September through May:

a. 11:00 p.m. on any Sunday, Monday, Tuesday, 
Wednesday, or Thursday until 5:00 a.m. of the 
following day; and

b. 1:00 a.m. on any Saturday and Sunday until
5:00 a.m. of the same day.

2. June through August: 1:00 a.m. on any day until
    5:00 a.m. of the same day.

Emergency means an unforeseen combination of circum-
stances or the resulting state that calls for immediate ac-
tion. The term includes, but is not limited to, a fire, natural 
disaster, automobile accident, or any situation requiring 
immediate action to prevent serious bodily injury or loss 
of life.

Establishment means any privately owned place of busi-
ness operated for a profit to which the public is invited, 
including but not limited to any place of amusement or 
entertainment.

Guardian means:

1. A person who, under court order, is the guardian 
of the minor; or

2. A public or private agency with whom a minor has 
been placed by a  court.

Knowingly means, with respect to a conduct or to a 
circumstance described by a provision of law defining an 
offense, that a person is aware that his or her conduct is of 
that nature or that the circumstance exists; when knowledge 
of the existence of a particular fact is an element of an of-
fense, that knowledge is established if a person is aware of 
a substantial probability of its existence, unless the person 
actually believes it does not exist.

Minor means any person under the age of 18 years.

Operator means any individual, firm, association, partner-
ship, or corporation operating, managing, or conducting 
any establishment. The term includes the members or 
partners of an association or partnership and the officers 
of a corporation.

Parent means a person who is:

1. A natural parent, adoptive parent, or step-parent 
of another person; or

2. At least 18 years of age and authorized by a parent 
or guardian to have the care and custody of a minor.

Public place means any place to which the public or a sub-
stantial group of the public has access, and includes but is 
not limited to streets, highways, sidewalks, bridges, alleys, 
plazas, parks, driveways, parking lots, and the common areas 
of schools, hospitals, apartment houses, office buildings, 
transport facilities, and shops.

Remain means to:

1. Linger or stay; or

2. Fail to leave the premises when requested to do so 
by a police officer or the owner, operator, or other person 
in control of the premises.

Serious bodily injury means bodily injury that creates a 
substantial risk of death or that causes death, serious per-
manent disfigurement, or protracted loss or impairment of 
the function of any bodily member or organ.

B. Offenses.

1. A minor commits an offense if he or she remains in any 
public place or on the premises of any establishment within 
the municipality during curfew hours.

2. A parent or guardian of a minor commits an offense if 
he or she knowingly permits, or by insufficient control allows, 
the minor to remain in any public place or on the premises 
of any establishment within the municipality during curfew 
hours in violation of this section.

a. Indifference as to the activities or whereabouts 
of the minor shall be prima facie evidence of insufficient 
control.1 

3. The owner, operator, or any employee of an establish-
ment commits an offense if he or she knowingly allows a 
minor to remain upon the premises of the establishment 
during curfew hours.

C. Exceptions.

1. It is an exception to prosecution under subsections B.1. 
and B.2. of this section if the minor was:

a. Accompanied by his or her parent or guardian;

b. On an errand at the written direction of his or her 
parent or guardian without any detour or stop (written di-
rection must be signed, timed, and dated by the parent or 
guardian and must indicate the specific errand);

c. Involved in an emergency;

d. Engaged in an employment activity, or going to or re-
turning from an employment activity, without detour or stop;

e. On the public right-of-way immediately abutting the 
minor’s residence or immediately abutting the residence of 
a next-door neighbor, if the neighbor did not complain to 
the police department about the minor’s presence;
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f. Attending, or going to or returning home from, 
without any detour or stop, an official school, religious, or 
other recreational activity supervised by adults and spon-
sored by the municipality, Anchorage school district, a civic 
organization, or another similar entity that takes responsi-
bility for the minor;

g. Exercising First Amendment rights protected by 
the United States Constitution, such as the free exercise of 
religion, freedom of speech, and the right of assembly; or

h. Married or had disabilities of minority removed in 
accordance with AS 9.55.540.

2. It is an exception to prosecution under subsection B.3 
of this section that the owner, operator, or employee of an 
establishment promptly notified the police department that 
a minor was present on the premises of the establishment 
during curfew hours and refused to leave.

D. Violation of this section shall be punished by a fine of 
not more than $300.00.

E. As an alternative to the remedies, procedures, and penal-
ties provided in this Title and section 1.45.010, a violation 
of this section may be charged as a civil violation subject 
to and prosecuted in accordance with Title 14 and in such 
case shall be punishable by a civil penalty in accordance 
with chapter 14.60.

Town of Vernon, Connecticut, Code of Ordinances,
Sec. 8 -4. Curfew for minors.

(a) Purpose. The town council has found that the incidence 
of crimes committed by and against minors is increasing 
and has determined that a curfew ordinance is necessary 
and desirable. 

The council has also determined that persons under 
the age of eighteen (18) are particularly susceptible by their 
lack of maturity and experience to participate in unlawful 
activities and to be victims of older perpetrators of crime. 

The Town of Vernon recognizes that it has a moral and 
legal obligation to: 

(1) Protect minors from each other and from other 
persons on the streets during nocturnal hours; 

(2) Promote parental responsibility for and supervision 
of minors; and, 

(3) Protect the general public from nocturnal mischief 
and crime committed by minors. 

Therefore, a curfew for those under the age of eighteen 
(18) will be in the interest of the public health, safety, and 
general welfare and will help to attain the foregoing objec-
tives and to diminish the undesirable impact of such conduct 
on the citizens of the Town of Vernon. 

(b) Definitions. For the purpose of this section the follow-
ing terms, phrases, words, and their derivations shall have 
the meaning given herein. When not inconsistent with the 

context, words used in the present tense include the future, 
words in the plural number include the singular number, 
and words in the singular number the plural number. The 
word “shall” is always mandatory and not merely direc-
tory. 

Curfew hours: For minors under eighteen (18) years old, 
curfew hours shall be between 11:00 p.m. on any Sunday, 
Monday, Tuesday, Wednesday, or Thursday until 5:00 a.m. 
of the following day and 12:01 a.m. until 5:00 a.m. on any 
Saturday or Sunday. 

Emergency: An unforeseen combination of circumstances 
or the resulting state that calls for immediate action. The 
term includes, but is not limited to, a fire, a natural disaster, 
or automobile accident, or any situation requiring immedi-
ate action to prevent serious bodily injury or loss of life. 

Establishment: Any privately owned place of business 
operating for a profit to which the public is invited, in-
cluding, but not limited to, any place of amusement or 
entertainment. 

Guardian: A person who, under court order, is the guard-
ian of the person of a minor or a public or private agency 
with whom a minor has been placed by the court. 

Minor: Any person under eighteen (18) years of age. 

Parent: A person who is a natural parent, adoptive par-
ent, or step-parent of another person, or at least eighteen 
(18) years of age and authorized by a parent or guardian 
to have the care and custody of a minor. 

Public place: Any street, alley, highway, sidewalk, park, 
playground, or place to which the general public has access 
and a right to resort for business, entertainment, or other 
lawful purpose. A public place shall include, but not be 
limited to, any store, shop, restaurant, tavern, bowling alley, 
cafe, theater, drug store, pool room, shopping center, and 
any other place devoted to amusement or entertainment 
of the general public. It shall also include the front or im-
mediate area of the above. 

Remain: To linger or stay or fail to leave the premises 
when requested to do so by a police officer or the owner, 
operator, or other person in control of the premises. 

(c) Offenses: 

(1) Curfew  for minors. It shall be unlawful for any minor 
to remain, idle, wander, stroll, or play in any public place or 
establishment in the town during curfew hours unless ac-
companied by a parent, guardian, custodian, or other adult 
person having custody or control of such minor or unless 
the minor is on an emergency errand or specific business 
or activity directed or permitted by his parent, guardian, 
or other adult person having the care and custody of the 
minor or where the presence of such minor is connected 
with or required by some legitimate employment, trade, 
profession, or occupation, or unless the minor is exercising 
his/her First Amendment rights. 

(2) Parent’s responsibility. It shall be unlawful for the 
parent, guardian, or other adult person having custody or 
control of any minor under the age of sixteen (16) to suffer 
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or permit or by inefficient control to allow such person to be 
on the streets or sidewalks or on or in any public property 
or public place or establishment within the town during 
the curfew hours. However, the provisions of this section 
do not apply to a minor accompanied by his or her parent, 
guardian, custodian,or other adult person having the care, 
custody, or control of the minor, or if the minor is on an 
emergency errand or specific business or activity directed 
by the minor’s parent, guardian, custodian, or other adult 
having the care and custody of the minor or if the parent, 
guardian, or other adult person herein has made a missing 
person notification to the Police Department. 

(d) Special functions. Any minor attending a special function 
or event sponsored by any religious, school, club, or other 
organization that requires such minor to be out at a later 
hour than that called for in this section shall be exempt 
from the provisions of this section provided such minor has 
the approval of his or her parent or guardian to attend said 
function or event. Such minors who attend said function 
or event shall be required to be in their homes or usual 
places of abode within one half hour after said function 
or event is ended. 

(e)  Procedures: 

(1) For minors sixteen (16) years and older: Any police of-
ficer upon finding a minor sixteen (16) years and older in 
violation of this section may issue the minor an infraction 
citation for the violation and subject to the fines as set forth 
in subsection (f)(3). The police officer shall report such 
action to the chief of police or his or her designate who in 
turn shall notify the parents, guardian, or person having 
custody of such minor. 

(2) For minors under the age of sixteen (16) years: 

a. Any police officer upon finding a minor under 
the age of sixteen (16) years in violation of this section shall 
ascertain the name and address of such minor and warn 
such minor that he or she is in violation of curfew and shall 
direct such minor to proceed at once to his or her home or 
usual place of abode. The police officer shall report such 
action to the chief of police or his or her designate who in 
turn shall notify the parents, guardian, or person having 
custody or control of such minor. 

b. If such minor refuses to heed such warning or 
direction by any police officer or refuses to give such police 
officer his correct name and address, or if such minor has 
been warned on a previous occasion that he or she is in 
violation of curfew, he or she may be taken to the police 
department and the parent, guardian, or other adult per-
son having the care and custody of such minor shall be 
notified to come and take charge of the minor. 

(f) Penalties: 

(1) Generally. Any person violating a provision of this 
section is guilty of a separate offense for each day or part of 
a day during which the violation is committed, continued, 
or permitted. 

(2) For minors sixteen (16) years of age and older. Violation of 
any provision of this section shall be deemed an infraction 
with a fine of not more than fifty dollars ($50.00) for the first 
offense, seventy-five dollars ($75.00) for the second offense, 
and ninety dollars ($90.00) for all subsequent offenses. 

(3)  For minors under the age of sixteen (16) years. Violation 
of subsection (c)(2) by any parent, guardian, or other adult 
person having the care and custody of a minor after hav-
ing been previously notified under subsection (e) shall be 
deemed an infraction. 

a.  Said parent, guardian, or other adult person 
shall be fined not more than fifty dollars ($50.00) for the 
first offense, seventy-five dollars ($75.00) for the second 
offense, and ninety dollars ($90.00) dollars for all subse-
quent offenses. 

b. It shall not constitute a defense that such parent, 
guardian, or other adult person did not have knowledge of 
the presence of the minor upon any of the establishments 
or public places. 

c. Notwithstanding any other provisions of this 
section, any minor under the age of sixteen (16) violating 
the provisions of this section may be referred to juvenile 
authorities and dealt with in accordance with the juvenile 
court law and procedure. 

(g) Severability. Severability is intended throughout and 
within the provisions of this section. If any provision, in-
cluding inter alia any exception, part, phrase, or term or 
the application to any person or circumstances is held to be 
invalid, other provisions or the application to other person 
or circumstances shall not be affected thereby. 

(h) Duration: 

(1) This section shall be reviewed by town council an-
nually and at such time the town council may proceed to 
amend or repeal said ordinance if it so chooses. 

(2) This section shall be effective for not more than ten 
(10) years from the date of adoption at which time, if the 
town council does not or has not acted to renew the section, 
the section shall be deemed repealed. 

Endnotes
1.   Anchorage amended its ordinance to remove parental liability 

in 2003.
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