[Local Government Law News

Salmon P. Chase College of Law 4 Northern Kentucky University

Volume XI, Issue 1

Winter 2009

ADA AMENDMENTS ACT OF 2008:
REINSTATING A BROAD SCOPE OF PROTECTION

“A 20th century emancipation proclamation for
the disabled” was how Sen. Tom Harkin described the
Americans with Disabilities Act of 1990. Signed into law
by the first President Bush, the act addressed discrimi-
nation against individuals with disabilities in public and
private employment, exclusion from public services, ac-
cess to places of public accommodation, and availability
of telecommunications services.

Over the years, supporters’ expectations for the ADA
went unfulfilled, especially in the employment context.
In part, that was due to a line of U.S. Supreme Court de-
cisions that narrowly interpreted its reach. Commenta-
tors wrote of a judicial backlash against the act emblem-
atic of a broader hostility on the part of the judiciary
toward the disabled.! The case generally identified as
the “critical backbone™ of the judicial backlash is Sutton
v. United Airlines, 527 U.S. 471 (1999).

Sutton involved twin sisters who wanted to fly com-
mercial planes for United. They suffered from severe
myopia and did not meet United’s minimum vision re-
quirement. When United rejected them based on their
poor eyesight, the sisters sued. They argued that their
condition rendered them disabled under the ADA.
Therefore, they claimed, the statute required the air-
line to provide them a reasonable accommodation, pre-
sumably allowing them to wear corrective lenses while
flying. The Sutton court ruled that the sisters were not
disabled. “[W]e hold that the determination of whether
an individual is disabled should be made with reference
to measures that mitigate the individual’s impairment,
including, in this instance, eyeglasses and contact lens-
es.” The effect was to reduce coverage for individuals
with impairments that could be well controlled or allevi-
ated by medication or other measures.

Another frequently criticized case is Toyota Motor
Manufacturing, Inc. v. Williams, 534 U.S. 134 (2002).
The employee in Toyotaworked on an assembly line and
suffered injuries to her hands, wrists, and arms owing to
the repetitive motion of the tasks. Ultimately discharged,
she sued the company for failing to provide her with a
reasonable accommodation. At issue was whether her
carpal tunnel syndrome was a “physical or mental im-

pairment that substantially limits one or more major life
activities.” A unanimous court said it was not.

It was necessary, said the 7oyota court, “to create a de-
manding standard for qualifying as disabled.” It was not
enough, in the court’s opinion, for an individual to be
severely limited in her ability to perform an activity in the
workplace; the individual had to be severely limited or
unable to participate in that major life activity outside the
workplace as well. “We therefore hold that to be substan-
tially limited in performing manual tasks, an individual
must have an impairment that prevents or severely re-
stricts the individual from doing activities that are of cen-
tral importance to most people’s daily lives. The impair-
ment’s impact must also be permanent or long term.”

Congress responded to the judicial narrowing of the
ADA in the ADA Amendments Act of 2008, styled “an
act to restore the intent and protections of the Ameri-
cans with Disabilities Act of 1990.”° Signed into law by
the second President Bush, the act took effect January
1, 2009. A compromise between the interests of the dis-
abled and of the business community,” the new law will
protect a larger percentage of the workforce.

The ADAAA retains the original, three-prong defi-
nition of disability: “The term ‘disability’ means, with
respect to an individual — (A) a physical or mental im-
pairment that substantially limits one or more major
life activities of such individual; (B) a record of such
an impairment; or (C) being regarded as having such

an impairment ....”* However, the act makes important
Continued on page 3
articlesinthisissue
Director’s Desk ......cceeeeiiiiiiiiiinnnnnnnnennnnns page 2
Washington Watch..........ccccccccecieiiiiaaeeee. page 4
T 0 e page 5
Ethics Spotlight........cceevueeerineennnnennnns page 17




Longtime readers may notice
the recent change in the masthead
of this newsletter. From its first is-
sue in 1987 until now, it carried
the name of the Department for
Local Government. For more than
20 years, the department provided
grant support to the Local Govern-
ment Law Center to underwrite
this newsletter and the technical
support the center provided to
Kentucky local governments. Regrettably, that partner-
ship could not continue in the face of the budget situa-
tion confronting the department and the state.

Despite that loss of support, we are not going away.
In truth, Northern Kentucky University and Chase Col-
lege of Law have borne an increasing share of the cost
of the center for more than a decade. This is a reflec-
tion of the university’s commitment, expressed in a se-
ries of strategic plans, to strengthen the capacities of
local governments to govern effectively and to address
the critical issues facing our communities. To that end,
not only will the newsletter continue, so will our provi-
sion of technical support to local governments.

Change is inevitable, and regular readers will notice
other changes in this issue as well. First, our coverage is
expanding. Our regular feature on recent court deci-
sions now includes not only decisions of the Sixth Cir-
cuit Court of Appeals, but also of state supreme courts
in the circuit. In addition, we have added two new re-
curring features — one focusing on developments at the
federal level and one focusing on governmental ethics.
Other changes are in the offing, including the possibil-
ity that like other newsletters of this kind we may be
going paperless.

The economic downturn is forcing change on local
governments as well, reducing revenues while increas-
ing demands on the social safety net. Many local gov-
ernments will experience severe challenges with local
government finances because of the slowdowns among
major economic drivers. Even as federal officials fore-
cast a turnaround at the end of 2009, the National
League of Cities reported that there is typically an 18- to
24-month lag between the change in economic condi-
tions and the impact on municipal revenue collections.
Thus, local governments now affected by reduced rev-
enues may experience more intense pressures in the
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near future. According to
economic forecasts, 2010 and
2011 will be even tougher on
local government fiscal health
than 2009.

Although economic conditions

will dampen growth, the U.S. Bureau of Labor Statis-
tics expects the overall prospects for employment in
state and local government to be favorable. It estimates
that employment in state and local government will in-
crease by 8% overall between 2006 and 2016. Within
that number is an 11% growth rate in education and a
20% growth rate in health care. Other areas in which
there will be job growth include protective services and
information technology. Public sector occupations ex-
pected to increase by more than 10% between 2006 and
2016 include correctional and police officers, firefight-
ers, teachers and education administrators, urban and
regional planners, childcare workers, and nearly all
health care occupations.

Given that the public sector workforce tends to be
older than the private sector’s, the looming retirement
of the baby boomers will also affect the government
workforce. A recent paper by the Center for State and
Local Government Excellence suggests that officials
should already be planning their recruitment and re-
tention strategies. The challenges will go beyond salary
decisions to competition for talent, geographic loca-
tions, and family considerations.

In the competition for talent, the report suggests that
local governments will need to recruit talent into tech-
nical positions, finance and accounting, information
technology, planning and development, public safety,
and public health. Currently, a big help in the ability
of government to recruit that talent is the provision of
better health insurance, pension plans, and non-salary
benefits. Yet, in many quarters one sees pressures to re-
duce those benefits to private sector levels coupled with
an expectation that governments can continue to pay
below-market salaries. That is not a viable recruitment
and retention strategy.

Many important hurdles lie ahead in developing an
effective and talented workforce in state and local gov-
ernment. How government meets these challenges will
help determine its ability to manage the financial, pub-
lic safety, infrastructure, and other obligations to the
public.
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ADA Amendments Act of 2008 coninued Jfrom page 1

changes to other parts of the ADA that bear upon the
definition and thereby rejects Sutton and Toyota.

When the Supreme Court created a demanding stan-
dard for qualifying as disabled, it looked specifically to the
legislative findings and purposes that motivated the act.

When it enacted the ADA in 1990, Congress found
that “some 43,000,000 Americans have one or
more physical or mental disabilities.” If Congress
intended everyone with a physical impairment
that precluded the performance of some isolat-
ed, unimportant, or particularly difficult manual
task to qualify as disabled, the number of disabled
Americans would surely have been much higher.
Cf. Sutton v. United Air Lines, Inc., 527 U.S., at 487,
119 S.Ct. 2139 (finding that because more than
100 million people need corrective lenses to see
properly, “[h]ad Congress intended to include all
persons with corrected physical limitations among
those covered by the Act, it undoubtedly would
have cited a much higher number [than 43 mil-
lion] disabled persons in the findings”).’

The ADAAA strikes the findings on which the court re-
lied to limit the ADA’s reach and replaces them with a
rule of construction: “The definition of disability in this
chapter shall be construed in favor of broad coverage of
individuals under this chapter, to the maximum extent
permitted by the terms of this chapter.”®

The original ADA did not define the term “major
life activity,” leaving that responsibility to the agencies
charged to enforce the act. Instead, as mentioned above,
the Toyota court supplied a definition of major life ac-
tivities consistent with its view that the ADA required a
demanding standard of disability. Rejecting the court’s
demanding standard, the amendments now define the
term.'"" In general, major life activities include caring
for oneself, performing manual tasks, seeing, hearing,
eating, sleeping, walking, standing, lifting, bending,
speaking, breathing, learning, reading, concentrating,
thinking, communicating, and working. Further, the
definition clarifies that major life activity includes the
operation of a major bodily function, a point of dispute
in some reported cases.

The amendments also expand what it means to have
an impairment that “substantially limits” a major life ac-
tivity. The Toyota court took this to mean an impairment
that “prevents or severely restricts” an individual’s per-
formance of a major life activity. In the ADAAA’s find-
ings and purposes' and in its rules of construction,"
Congress expressed a desire for a broader approach. For

example, the amendments eliminate the rule of Sutton
regarding the ameliorative effects of mitigating measures
(except for ordinary eyeglasses or contact lenses).'* Fur-
ther, the amendments provide that an impairment that
substantially limits one major life activity need not limit
other major life activities in order to be considered a dis-
ability. In addition, the amendments provide that an im-
pairment that is episodic or in remission is a disability if it
would substantially limit a major life activity when active.
Both Sutton and Toyota had said that courts must focus on
the individual in his or her present state."

In addition, Congress made important changes to the
“regarded as” prong of the definition of disability. Under
the original act, a person did not actually have to have an
impairment that substantially limited a major life activity
in order to have a disability. A person who was regarded
as having such an impairment qualified as having a dis-
ability even if the individual had no impairment at all. As
the Supreme Court wrote in School Board of Nassau County
v. Arline, “Congress acknowledged that society’s accumu-
lated myths and fears about disability and disease are as
handicapping as are the physical limitations that flow
from actual impairment.”® In practice, however, it was
not enough for an ADA plaintiff to show that a defendant
based an adverse decision on uninformed stereotypes
about the plaintiff’s condition. Instead, a plaintiff had to
prove that a defendant mistakenly believed that an im-
pairment substantially limited a major life activity.

The ADAAA takes a new approach. It provides, “An
individual meets the requirement of ‘being regarded
as having such an impairment’ if the individual estab-
lishes that he or she has been subjected to an action
prohibited under this chapter because of an actual or
perceived physical or mental impairment whether or
not the impairment limits or is perceived to limit a ma-
jor life activity.”"” This shifts the focus from the employ-
er’s misperception of the condition to the employer’s
motivation for an adverse action. Put another way, the
ADAAA focuses on the discrimination at issue instead of
the individual’s disability. “[I]t is the intent of Congress
that the primary object of attention in cases brought
under the ADA should be whether entities covered un-
der the ADA have complied with their obligations, and
to convey that the question of whether an individual’s
impairment is a disability under the ADA should not
demand extensive analysis.”"®

The ADAAA gives to the Equal Employment Oppor-
tunity Commission, the Attorney General, and the Sec-
retary of Transportation the express authority to issue
regulations to implement the ADA. Last December the

Continued on page 19



WASHINGTON WATCH

Collective Bargaining for Public Safety Workers

The lead story in the spring 2008 issue of this newslet-
ter described a bill in the last Congress that would have
required all state and local governments to collectively
bargain with public safety employees. The bill passed
in the House of Representatives but stalled in the Sen-
ate on a procedural vote after the Bush administration
signaled its opposition. The bill never became law. Rep-
resentatives Dale Kildee (D-Mich.) and John Duncan
(R-Tenn.) recently reintroduced the bill as H.R. 413,
the Public Safety Employer-Employee Cooperation Act
of 2009. While a candidate, President Obama expressed
support for the right of public safety workers to bargain
collectively.

Family Medical Leave Act Regulations

The lead story in the winter 2008 issue of this news-
letter discussed the amendments to the Family and
Medical Leave Act of 1993 contained in the National
Defense Authorization Act for Fiscal Year 2008. Final
regulations to implement the amendments, including
the military family leave entitlements, took effect Janu-
ary 16, 2009. More information about the regulations is
available at the Department of Labor’s Wage and Hour
Division FMLA final rule website, http://www.dol.gov/
esa/whd/fmla/finalrule.htm. There you can find links
to the final rule, fact sheets on the final rule and the
military leave entitlement, posters, forms, and FMLA
opinion letters.

Public Sector Volunteers and FLSA

The lead story in the winter 2007 issue of this news-
letter addressed the application of the Fair Labor Stan-
dards Act to people who volunteer their time to units
of government and who receive some remuneration for
doing so. The article particularly discussed opinions is-
sued by the Wage and Hour Division of the U.S. De-
partment of Labor in which the division applied a 20
percent rule in determining whether a stipend received
by a volunteer was “nominal” for purposes of the FLSA.
Since that article appeared, several more opinion let-
ters have addressed the status of volunteers under sec-
tion 3(e) (4) (A) of the FLSA.

Opinion FLSA2008-13 held that EMTs employed by a
county may volunteer their services to a not-for-profit lo-
cal volunteer emergency crew operating in the county.
Under the FLSA a person cannot volunteer his or her
services to the same public agency that employs him or

her to perform those same services. Looking at the situ-
ation as a whole, the division concluded that the crew
remained separate and independent of the county and
that there was no evidence that the crew operated as
a “sham” corporation designed to avoid the compensa-
tion provisions of the FLSA. Therefore, EMTs employed
by the county could volunteer to serve with the crew.

Opinion FLSA2008-15 addressed stipends paid to vol-
unteer firefighters. A fire protection district that used
both paid and volunteer firefighters proposed to offer
the volunteers a monthly stipend to reimburse them for
expenses and provide a nominal fee in accordance with
the FLSA volunteer provisions. To receive the stipend,
the volunteers had to perform a threshold amount of
service each month. FLSA regulations allow for volun-
teer firefighters to receive a nominal fee for their ser-
vices, but the fee cannot be a substitute for compensa-
tion or tied to productivity. As mentioned above, a fee is
nominal as long as it does not exceed 20 percent of the
amount that would be required to hire a permanent em-
ployee to provide the same service. In the end, the divi-
sion had insufficient information to determine whether
the proposed stipends, although relatively small, quali-
fied as nominal.

Opinion FLSA 2008-16 considered whether a civilian
victim specialist could serve as a reserve police officer in
the same police department. Under the FLSA, individuals
can qualify as volunteers if they volunteer to perform dif-
ferent services than they are employed to perform for the
same public agency. The opinion concluded that a victim
specialist and a reserve police officer do not perform the
same duties — the latter is engaged in law enforcement,
the former is not. However, the opinion went on to dis-
cuss the amounts paid to reserve police officers and con-
cluded that they appeared not to constitute a “nominal
fee” as defined by the statute and regulations. Therefore,
work as a reserve police office would not qualify as work
performed as a volunteer.

IRS Withholding Regulations

Section 3402(t) of the Internal Revenue Code was
added by section 511 of the Tax Increase Prevention
and Reconciliation Act of 2005. It requires federal,
state, and local government entities to withhold income
tax when making payments to persons providing prop-
erty or services in an amount equal to three percent of
the payment. Under the statute, the section applies to
payments made after December 31, 2010. In December
2008, the IRS announced proposed rules to implement

Continued on page 16
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IN THE COURTS

Kentucky

Privacy exemption in Open Records Act protects ano-
nymity of past donors who mistakenly believed public
university’s foundation was a private entity, but future
donations are subject to disclosure because it is a public
entity subject to the act.

The Courier-Journal made an open records request of
the University of Louisville Foundation, Inc., a fundraising
arm of the University of Louisville. It sought disclosure of
the identities of certain donors and the amounts of the
donations. The foundation rejected the request, claiming
that it was a private corporation not subject to the Ken-
tucky Open Records Act. It also asserted that disclosure
would constitute an unwarranted invasion of personal pri-
vacy of the donors. Thereafter, the newspaper sued the
foundation to compel release of the records.

The trial court entered two orders. In the first order,
the court held that the foundation was a public agency
under the Open Records Act and that records pertain-
ing to corporate and private foundation donors were
not exempt under the personal privacy exemption. The
foundation disagreed and appealed the portion of the
order declaring it a public agency. However, the Court
of Appeals affirmed. As to the applicability of the per-
sonal privacy exception to corporate donors, the ap-
peals court remanded the issue to the trial court for fur-
ther fact-finding regarding the specific circumstances
of the donations. Meanwhile, the newspaper and the
foundation continued to litigate the applicability of the
personal privacy exemption to individual donors. In its
second order, the trial court held that the exemption
protected only the names of the individual donors who
requested anonymity. On appeal, the Court of Appeals
found the donors’ interest in personal privacy superior
to the public’s interest in disclosure. Thus, the founda-
tion could withhold the identities of all donors. The
Kentucky Supreme Court granted discretionary review.

The Supreme Court began its analysis by restating the
applicable test. It must first determine if the information
sought is of a personal nature; then, it must determine
whether disclosure would constitute a clearly unwarrant-
ed invasion of personal privacy. The nature of the infor-
mation sought — the identity of each donor, that person’s
address, the amount of the donation, and any conditions
placed upon the gift — the court held were “undoubted-
ly” of a personal nature. It had previously held addresses
and telephone numbers were generally accepted by soci-
ety as details in which an individual has at least some ex-

pectation of privacy. As to the amount and circumstances
of the donation, the court noted that there “is a widely
held societal belief that matters of personal finance are
intensely private and closely guarded.”

Turning to the issue of whether disclosure of that in-
formation would constitute a clearly unwarranted invasion
of personal privacy, the court said that “the policy of dis-
closure is purposed to subserve the public interest, not to
satisfy the public’s curiosity.” The public has a legitimate
interest in the university’s operations that extends to the
operations of its foundation. Donations may be attempts
to influence university decisions or to procure some ben-
efit from the university such as tickets to athletic functions.
Looking then to the privacy interest at stake, the court
found that the privacy interests of donors who did not
request anonymity was minimal and reversed the Court
of Appeals on this point. The donors who requested ano-
nymity had a heightened expectation of privacy. Until the
Court of Appeals decision established the foundation’s
status as a public entity, it was reasonable for those donors
to believe that the donation was being made to a private
entity. Their privacy interest is superior to the public inter-
est in this instance. Future donors, however, are on notice
that gifts to the foundation are gifts to a public institution
and are, therefore, subject to disclosure regardless of any
request for anonymity. Cape Publications, Inc. v. University of
Louisville Foundation, Inc., 260 S.W.3d 818 (Ky. 2008).

Kentucky

Equitable estoppel does not prevent a governmental
entity, which previously permitted development of a
subdivision in a manner contrary to applicable zoning
laws and regulations, from denying further improper
development.

Before the advent of Kentucky’s current zoning en-
abling act and the applicable local zoning ordinance, a
developer began development of a residential subdivi-
sion consisting of one-acre lots. When enacted, the zon-
ing ordinance set the minimum lot size at 10 acres. Nev-
ertheless, over the course of many years and contrary
to the applicable regulations, the authorities continued
to approve additional one-acre lots in the subdivision.
When the developer submitted its latest plan, the au-
thorities denied approval because the original plan had
long since expired and was ineligible for reapproval.

The developer then sued, contending that the local
government was estopped to deny the request because of
the prior approvals. The trial court disagreed. On appeal,



the Court of Appeals held that the doctrine of equitable
estoppel may be invoked against a governmental entity
only under exceptional circumstances, but the facts of
this case did not rise to that level. The Kentucky Supreme
Court granted discretionary review and affirmed.

In Kentucky, one can invoke equitable estoppel
against a governmental entity in unique circumstances,
but a court must find that the matter involves excep-
tional and extraordinary equities. The party claiming
the estoppel must show a lack of knowledge of the truth
as to the facts in question, good faith reliance upon the
conduct or statements of the other party, and a detri-
mental change in position or status.

Here, the nearly four-decade delay in developing
portions of the subdivision created a foreseeable possi-
bility that zoning regulations, governmental personnel,
and attitudes would change. Further, the slow pace of
development was directly attributable to the developer.
Moreover, improper approval cannot bind current au-
thorities; a current governmental official is not duty
bound to continue the improper acts of predecessors.
The developer’s proposed plan did not fit within the
current zoning ordinance. Therefore, the denial was
not arbitrary. Without grounds for the development,
the developer’s remedy is to seek an amendment. Sebas-
tian-Voor Properties, LLC v. Lexington-Fayette Urban County
Government, 265 S.W.3d 190 (Ky. 2008).

Kentucky

Pervasive fraud with respect to walk-in absentee ballots
requires setting aside mayoral election.

A mayoral election in Tomkinsville, Ky., in 2006 re-
sulted in a one-vote margin of victory. The loser peti-
tioned the circuit court for a recount and contested the
election. A recount by the county board of elections
verified the election results. In the election contest, the
unsuccessful candidate alleged that the prevailing can-
didate conducted election activities within the protect-
ed zone around a polling place. He also alleged fraud in
the conduct of walk-in absentee voting in one district.

At trial, the court found no proof of specific acts of
misconduct by the prevailing candidate. However, the
trial court found “pervasive” fraud with respect to the
walk-in absentee voting and that a “clear majority” of
those votes were tainted. In the opinion of the court,
although confined to one district the taint called into
question the results of the entire election. The court
set the election aside, and the prevailing candidate ap-
pealed. The Court of Appeals did not agree that the
fraud was so pervasive as to require setting aside the
election. It directed that the court deduct the walk-in
absentee votes from the total votes received by each can-
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didate. The Supreme Court granted discretionary re-
view and reinstated the judgment of the circuit court.

The Supreme Court agreed with the lower courts
that fraud was present. The question for the court was
whether the fraud so permeated the entire election that
a winner could not fairly be determined. Taking issue
with the approach of the Court of Appeals, the Supreme
Court stated that the focus is not on the breadth of the
fraud itself, but on its effect on the entire election.
Here, although limited to one district, the fraud cast
doubt on the whole. The court could not fairly identify
which votes to disregard in order to declare a winner.
McClendon v. Hodges, 272 SW.3d 188 (Ky. 2008).

Michigan

Private company is a limited federal instrumentality and
is immune from provisions in a city zoning ordinance
that would preclude the construction of projects that
further company’s limited federal purpose.

The Ambassador Bridge is an international bridge
that connects Detroit, Mich., and Windsor, Ont. In 1921
Congress gave the Detroit International Bridge Compa-
ny, a for-profit private company, the authority to con-
struct, maintain, and operate the Ambassador Bridge
and its approaches. When the company began to install
new tollbooths and construct other improvements on
the Ambassador Bridge Plaza to alleviate traffic conges-
tion and facilitate interstate and foreign commerce, the
city of Detroit sought to enforce its zoning ordinance
to stop the construction. The company claimed it was
immune from the zoning ordinance because it was a
federal instrumentality.

The city filed for injunctive relief, which the trial
court denied. It ruled that the bridge company was an
instrumentality of the federal government and that the
city’s zoning ordinance was preempted by the federal
government’s demonstrated intent to control the en-
tire bridge complex. The city appealed, and the appeals
court reversed on both issues. It ruled that the bridge
company could not be a federal instrumentality and
that federal law did not preempt the city’s zoning ordi-
nance because the federal government did not intend
to exercise exclusive control over the bridge.

The Michigan Supreme Court began its analysis by
noting that being a federal instrumentality is not an
all-or-nothing status. A private actor may be a federal
instrumentality for one set of actions while not being
a federal instrumentality for a separate set of actions.
These limited federal instrumentalities are immune
from state laws and local regulations only when they are
acting in furtherance of the limited federal purpose as-
signed by Congress in instances where the state law or
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local regulation, if applied, would sufficiently restrict
the private entity’s federal purpose.

The court acknowledged that the Ambassador Bridge
was distinctly related to the federal purpose of free-flow-
ing interstate and federal commerce. After accepting
the facts as determined by the trial court, the question
for the Supreme Court was whether the bridge compa-
ny had been tasked to further that purpose to the ex-
tent necessary for it to be recognized as a federal instru-
mentality. Fashioning a test derived from United States v.
Michigan, 851 F.2d 803, 806 (6th Cir. 1988), and Name.
Space, Inc. v. Network Solutions, Inc., 202 F.3d 573 (2d Cir.
2000), the court concluded that it was. The court noted,
however, that federal instrumentality status was limited
to actions that were clearly and directly associated with
the facilitation of traffic across the Ambassador Bridge.
It then proceeded to hold that because the city’s zoning
ordinance would have completely stopped the bridge
company’s construction project, which was within the
scope of its federal purpose, the company was immune
from that particular application of the ordinance. City of
Detroit v. Ambassador Bridge Co., 748 N.W.2d 221 (Mich.
2008).

Michigan

Marriage amendment prohibits public employers from
providing health insurance benefits to their employees’
qualified same-sex domestic partners.

In 2004, Michigan voters approved a constitutional
amendment providing, “T'o secure and preserve the ben-
efits of marriage for our society and for future genera-
tions of children, the union of one man and one woman
in marriage shall be the only agreement recognized as a
marriage or similar union for any purpose.” When the
amendment took effect, several public employers al-
ready had policies or agreements in effect that extended
health insurance benefits to their employees’ qualified
same-sex domestic partners. In response to a request for
an opinion, the Michigan Attorney General concluded
that these policies violated the amendment. Afterward,
nonprofit organizations, unions, and public employees
sought a declaratory judgment that the amendment did
not bar public employers from providing the benefit.

The trial court declared that the marriage amend-
ment did not bar the provision of health insurance
benefits. They were not, the court held, “benefits of
marriage.” The Attorney General appealed, and the
Court of Appeals reversed. The court said that a pub-
licly recognized domestic partnership need not mirror
a marriage in every respect in order to run afoul of the
amendment because the amendment precludes recog-
nition of a similar union for any purpose. The criteria

for participation in the health insurance plans were
similar to those for marriage, and the public employer’s
recognition of a domestic partnership agreement con-
stituted recognition of a union similar to marriage. The
Michigan Supreme Court granted leave to appeal.

In the Supreme Court, the plaintiffs argued that
the amendment prohibited only the recognition of a
same-sex relationship as a marriage. A divided court
disagreed. In the majority’s view, the amendment
prohibited recognition of a domestic partnership as a
marriage or as a union that is similar to a marriage. A
domestic partnership was a “union” within the mean-
ing of the amendment, and it was “similar” to that of
marriage even though it did not possess all the same
rights and responsibilities. The important question was
not whether domestic partnership and marriage gave
rise to the same legal effects but whether the public em-
ployers recognized the union as similar to marriage “for
any purpose.” The majority concluded that they did.
Two members of the court dissented, arguing that the
amendment prohibited nothing more than the recogni-
tion of same-sex marriages or similar unions and that the
amendment did not intend to prohibit public employ-
ers from offering health care benefits to the same-sex
partners of their employees. National Pride at Work, Inc.
v. Governor of Michigan, 748 N.W.2d 524 (Mich. 2008).

Michigan

County’s use of land does not take priority over town-
ship ordinances where use is ancillary to, but not en-
compassed in, the use of county’s building on the land.

Berrien County leased a property for a 20-year term
with the intention of using it for a firearms training fa-
cility. The plan included a building, parking lot, light
poles, and driveway. The facility would also have numer-
ous outdoor shooting ranges, the operation of which
would contravene the local township zoning and noise
ordinances. Owners of property close to the shooting
ranges sought a declaratory judgment to stop operation
of the facility. The trial court granted the county’s mo-
tion for summary disposition; the Court of Appeals af-
firmed in a split decision.

The Michigan Supreme Court viewed the subsequent
appeal as a case of first impression. The court explained
that the case required it to analyze a conflict between
the powers given to intermediate government entities
and the powers given to local government entities, spe-
cifically a county’s power under the County Commis-
sioners Act and the township’s power under the Town-
ship Zoning Act and Township Ordinance Act.

Under Michigan law, the test for whether a govern-



mental unit is immune from the provisions of a local
zoning ordinance depends upon legislative intent. Rely-
ing on Pittsfield Charter Twp. v. Washtenaw Co., the county
claimed that it had priority over the township’s regula-
tions. Pittsfield held that the County Commissioners Act
gives counties priority over local regulations that inhibit
a county’s power to site and erect county buildings. How-
ever, Pittsfield did not decide the scope of that priority.
That was the question before the court, i.e., whether the
priority extended to ancillary uses such as the shooting
ranges. In this instance, the court ruled, the priority is
limited to the siting of county buildings.

In so holding the court found it necessary to “articu-
late a standard to test whether a particular ancillary land
use is encompassed in the use of the building such that
it is given priority under the [County Commissioners
Act].” In the court’s view, that turned on whether the
ancillary use was indispensible to the building’s normal
use. Here the court found that the outdoor shooting
ranges complemented the building’s use (classroom
training and indoor practice), but were not indispensi-
ble. The outdoor ranges did not have to be located next
to the building. Herman v. Berrien County, 750 N.W.2d
570 (Mich. 2008).

Michigan

Public employees’ home addresses and telephone num-
bers are exempt from disclosure under privacy exemp-
tion in state’s Freedom of Information Act.

The Michigan Federation of Teachers submitted to
the University of Michigan a request under the state
Freedom of Information Act. With respect to every uni-
versity employee, it asked for their first and last names,
job titles, compensation rates, work addresses and work
phone numbers, and home addresses and home phone
numbers. The university provided nearly all of the infor-
mation sought by the federation, including the home
addresses and telephone numbers of its employees who
had given the university permission to publish that in-
formation in the faculty and staff directory. The uni-
versity did not turn over the home addresses and tele-
phone numbers of those employees who had withheld
permission to publish that information in the directory.
The university claimed that release of those addresses
and numbers would constitute an unwarranted invasion
of the privacy of those employees. The federation sued
the university to compel the release of the remaining
home addresses and telephone numbers.

The trial court granted summary disposition in favor
of the university saying, “one would be hard pressed to
argue that disclosure ‘contributes significantly to public
understanding of the operations or activities of the gov-
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ernment.”” The Michigan Court of Appeals reversed,
holding that the addresses and numbers were not of a
personal nature because they did not reveal “intimate or
embarrassing details of an individual’s private life.” In
granting leave to appeal, the Michigan Supreme Court
asked the parties to address whether it should recon-
sider its construction of the statute in light of changing
circumstances such as the advent of a national do-not-
call registry and the rising problem of identity theft.

The court began its analysis with a review of the Free-
dom of Information Act and its privacy exemption,
which permits a public body to withhold information of
a personal nature if public disclosure of the information
would constitute a clearly unwarranted invasion of an in-
dividual’s privacy. Invocation of the privacy exemption
required first that the information had to be of a personal
nature, i.e., information that was embarrassing, intimate,
private, or confidential. Then, its disclosure had to con-
stitute a clearly unwarranted invasion of an individual’s
privacy when balanced against the core purpose of the
law — contributing significantly to public understanding
of the operations or activities of the government.

In the instant case, the court noted that the “poten-
tial abuses of an individual’s identifying information,
including his home address and telephone number,
are legion.” Offering a number of illustrations why, the
court concluded that an individual’s home address and
telephone number were “information of a personal na-
ture.” The court also concluded that disclosure would
be an unwarranted invasion of an individual’s privacy
under the core-purpose test. Disclosure of employees’
home addresses and telephone numbers to plaintiff
would reveal little or nothing about a governmental
agency’s conduct, nor would it further the stated public
policy undergirding the Michigan FOIA. Michigan Feder-
ation of Teachers & School Related Personnel, AFT, AFL-CIO
v. University of Michigan, 753 N.W.2d 28 (Mich. 2008).

Ohio

Statute prohibiting sex offenders of residing within
1,000 feet of any school premises did not apply retro-
actively to offender who committed offenses prior to
statute’s effective date.

In 2003, the Ohio General Assembly enacted a law pro-
hibiting a sexual offender from residing within 1,000 feet
of'a school. After the law took effect, a prosecutor sought
an injunction against a man convicted of sexual imposi-
tion in 1995 and of sexual battery in 1999. The prosecu-
tor alleged that the offender’s residence was within 1,000
feet of a school and asked the court to enjoin him from
continuing to occupy the house the offender and his wife
co-owned and had lived in since 1991.
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The trial court permanently enjoined the offender
from occupying his home. Affirming, an appellate court
held that the statute could be applied to an offender
who bought his home and committed his offense before
the effective date of the statute. The decision conflicted
with that of another appellate court, and the Ohio Su-
preme Court agreed to resolve the conflict.

By statute in Ohio, a statute is presumed to be pro-
spective in its operation unless it is expressly retrospec-
tive. Under the Ohio constitution, a retroactive stat-
ute is unconstitutional if it impairs vested substantive
rights, but not if it is merely remedial in nature. When
measuring a statute against these provisions, the courts
first consider whether the law is expressly retroactive.
If the statute is silent on the question of its retroactive
application, it applies prospectively only. The court ul-
timately rejected the readings advanced by the prosecu-
tor and the Attorney General. Acknowledging that the
language of the statute in question was ambiguous as
to its retroactive application, ambiguous language is in-
sufficient to overcome the presumption of prospective
application. That made it unnecessary to address the
constitutional prohibition against retroactivity. Because
the law was not expressly made retroactive, it did not ap-
ply to an offender who bought his home and committed
his offense before the effective date of the statute. Hyle
v. Porter, 882 N.E.2d 899 (Ohio 2008).

Ohio

Ordinance prohibiting harboring of unreasonably loud
or disturbing animals is constitutional.

A dog owner was convicted of harboring an unrea-
sonably loud or disturbing animal in violation of a city
ordinance. The ordinance provided: “No person shall
keep or harbor any animal which howls, barks, or emits
audible sounds that are unreasonably loud or disturbing
and which are of such character, intensity and duration
as to disturb the peace and quiet of the neighborhood or
to be detrimental to life and health of any individual.”

The owner appealed her conviction, alleging that the
ordinance was unconstitutionally vague. The court of
appeals upheld the ordinance and the conviction. The
decision, however, gave rise to a conflict with the judg-
ment of another appeals court. The Supreme Court
granted review.

To prevail against the ordinance, the challenger had
to show that a person of ordinary intelligence would
not understand what she was required to do and had
to prove beyond a reasonable doubt that she could not
reasonably understand that it prohibited the acts in
question. Here, the owner urged the court to adopt the

reasoning of the appeals court that struck down a nearly
identical ordinance of another city. All dogs will bark,
she argued, and the reasonableness of the noise is a sub-
jective matter. No one can know if a dog’s barks are of
such intensity and duration as to disturb the peace and
quiet of the neighborhood.

The court instead concluded that the ordinance be-
fore it contained an objective standard, prohibiting on
those noises that were “unreasonably loud or disturbing.”
The ordinance provided specific factors to be considered
to gauge the level of the disturbance. “We recognize,”
said the court citing the U.S. Supreme Court, “that there
are limitations in the English language with respect to
being both specific and manageably brief, and it seems to
us that although the prohibitions may not satisfy those in-
tent on finding fault at any cost, they are set out in terms
that the ordinary person exercising ordinary common
sense can sufficiently understand and comply with.” Co-
lumbus v. Kim, 886 N.E.2d 217 (Ohio 2008).

Ohio

“Special relationship” exception does not operate in-
dependent of tort liability act so as to subject political
subdivision to liability for injury allegedly caused by its
operation of a public children services agency.

Pursuant to court order, a minor child was in the tem-
porary custody of the Cuyahoga Department of Children
and Family Services. While in the department’s custody,
the child’s father was allow to have limited, supervised
visits with the child. During one of the supervised visits,
the father allegedly assaulted the child. Indicted in con-
nection with the assault, the father pleaded guilty to a
charge of gross sexual imposition and stipulated that
he was a sexually oriented offender. The child’s mother
and grandmother sued the department, its director,
and its employees, alleging that they had breached their
duty to protect the child from the father’s sexual abuse
during the supervised visit.

The trial court granted summary judgment to the
defendants, who had argued they had statutory immu-
nity. The court of appeals reversed, holding that there
were genuine issues of material facts pertaining to all
of the defendants. The court determined that the “spe-
cial relationship” exception created an issue of fact re-
garding the government’s immunity. In addition, the
court held that reasonable minds could conclude that
the individuals involved acted recklessly when the visit
was conducted in a way that allowed the father to sexu-
ally assault his daughter. If an individual’s actions were
proven reckless, individual immunity would not apply.
The Supreme Court accepted a discretionary appeal.



The court first addressed the liability of the depart-
ment and held that the common law special relation-
ship exception did not apply. In this instance, the court
found the department to be a political subdivision per-
forming a governmental function. Political subdivisions
generally are not liable in damages for causing personal
injuries, subject to five exceptions in the Political Sub-
division Tort Liability Act. The court found none of the
exceptions applicable. The special relationship excep-
tion is not among the codified exceptions to a political
subdivision’s general immunity and does not operate as
an independent exception to the rule. The exception,
and the public-duty rule of which it is a part, is irrel-
evant unless the act permits the claim.

Turning to the individual defendants, the statute
confers immunity unless the employee’s actions are
“manifestly outside the scope of employment” or are
“malicious, in bad faith, or wanton or reckless.” Reck-
less in this context means “knowing or having reason to
know of facts which would lead a reasonable man to re-
alize, not only that his conduct creates an unreasonable
risk of physical harm to another, but also that such risk
is substantially greater than that which is necessary to
make his conduct negligent.” The court remanded the
case for further proceedings regarding what involve-
ment the employees had in the supervised visit. Rankin
v. Cuyahoga County Dept. of Children and Family Services,
889 N.E.2d 521 (Ohio 2008).

Ohio

Landlord is not liable for failing to take corrective ac-
tion against a tenant whose racial harassment of another
tenant created a hostile housing environment.

Fontella Harper and Beverly Kaisk lived in neighbor-
ing apartments in a public housing development in Ak-
ron, Ohio. After a series of confrontations between the
Harper and Kaisk families, the Ohio Civil Rights Com-
mission filed a complaint in the Court of Common Pleas
against the Akron Metropolitan Housing Authority. The
complaint alleged that the authority engaged in unlawful
discrimination based on race because it failed to take cor-
rective action against the harassment of Harper’s family
by Kaisk’s family. The trial court granted summary judg-
ment in favor of the authority. Reversing, the court of
appeals held that the trial court erred in not recognizing
a cause of action for hostile housing environment. De-
scribing the case as one of first impression, the Supreme
Court reversed the court of appeals.

The court began by distinguishing the case from a
claim in which the tenant alleged that the landlord by
its own actions created the hostile housing environment.
The issue before the court was whether the landlord could

be liable for failing to take action against a tenant whose
racial harassment of another tenant caused the hostile
housing environment. The court noted that Ohio’s anti-
discrimination statute, Ohio Revised Code § 4112.02(H)
(4), does not expressly recognized such a cause of action
against a landlord. Nevertheless, the appeals court found
support for the cause of action in federal housing dis-
crimination and Ohio workplace harassment cases.

The Supreme Court disagreed with the lower court
that the federal housing cases it relied upon supported
this kind of hostile housing environment claim either
because they were factually distinct or because their
rationales were unconvincing. Similarly, the Supreme
Court thought the lower court’s reliance on hostile
work environment cases was misplaced. The court re-
jected the argument that its precedents in the employ-
ment context required it to recognize the cause of ac-
tion in the landlord-tenant circumstances of this case.
The agency principles that govern employer-employee
liability have no parallel in the context of landlord-ten-
ant disputes. Further, the amount of control that a land-
lord exercises over a tenant is not comparable to that
which an employer exercises over an employee. Ohio
Civil Rights Commission v. Akron Metro Housing Authority,
892 N.E.2d 415 (Ohio 2008).

Ohio

Employees of a city police department are entitled to a
writ of quo warranto to oust a police chief and a writ of
mandamus to compel a competitive promotional exami-
nation for police chief.

In 2004 the city of Fostoria, Ohio, terminated the
employment of its police chief. It conducted a competi-
tive promotional examination to fill the position. Two
men took the test and one passed it. The city appointed
that individual as acting police chief, but he declined
appointment to the vacant, full-time position. The city’s
civil service commission then suspended the competi-
tive examination requirement and adopted revised job
criteria for the position. That led the collective bar-
gaining representative for the department’s officers to
sue, asking that the civil service commission conduct a
competitive promotional examination to fill the posi-
tion. The court denied the request on the ground that
an exam was impracticable and that the position could
best be filled by a “designated person of high and recog-
nized attainments in qualities of scientific, managerial,
professional or educational character,” which justified
suspension of the competitive-examination require-
ments. Shortly thereafter, the city hired someone from
outside its police department as chief of police.

The association subsequently appealed, and the court
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of appeals held that the civil service commission had
not demonstrated the “exceptional circumstances” nec-
essary to justify a suspension of the competitive exami-
nation requirement. On remand, the trial court held
that there was no authority by which it could remove the
new police chief, but that the city had to hold a compet-
itive examination to fill the position. Subsequently, the
association asked the civil service commission to remove
the incumbent chief and offer an examination to the
department’s current officers. The commission refused,
interpreting the court’s decision to allow it to do noth-
ing and continue the chief in his position.

Thereafter, officers of the department filed a peti-
tion in the court of appeals seeking a writ of quo war-
ranto to oust the chief and a writ of mandamus to com-
pel the commission to offer a competitive examination
for promotion. The city and the commission moved to
dismiss on the grounds that the officers lacked standing
to bring their quo warranto claim and that their man-
damus claim lacked merit because of a recent charter
amendment that superseded the examination require-
ment. The court of appeals granted the motion, and the
officers appealed as of right.

The Supreme Court explained that writs like quo
warranto and mandamus provide extraordinary rem-
edies where there is no adequate remedy in the course
of law. The court disagreed with the court below that
the association’s action for injunctive and declaratory
relief provided an adequate remedy because those pro-
ceedings would not have resulted in the ouster of the
chief. Quo warranto was appropriate in this instance.
Similarly, the Supreme Court disagreed with the lower
court’s dismissal of the mandamus claim. Injunctive
and declaratory relief would not have compelled the
city to administer a competitive promotional examina-
tion. Subsequent amendments to the city charter did
not apply to the vacancy that should have been filled in
accordance with prior law. State ex rel. Deiter v. McGuire,
894 N.E.2d 680 (Ohio 2008).

Ohio

City ordinance prohibiting licensed owners from car-
rying concealed handguns in city parks conflicted with
general law governing licenses to carry concealed hand-
guns and was not a valid exercise of its power of home
rule.

Under Ohio law, a licensed handgun owner “may
carry a concealed handgun anywhere in this state.” The
licensing statute provides a list of exceptions to this gen-
eral right that specifies locations where a licensed hand-
gun owner may not carry a concealed handgun. These

include airport passenger terminals, school safety zones,
courthouses, colleges and universities, and churches,
among others. Public and private employers may also
restrict gun possession on their property.

Not long after the licensing statute took effect, the
city of Clyde passed an ordinance making it a misde-
meanor to carry a concealed handgun within a city park.
A citizens’ group then filed an action challenging the
ordinance. The trial court granted summary judgment
to the city on the authority of Toledo v. Beatty, a court
of appeals decision upholding a similar ordinance as a
valid exercise of the city’s power of home rule. While
that decision was on appellate review, the Ohio General
Assembly enacted a law that gave Ohioans the right to
carry a handgun unless federal or state law prohibited
them from doing so. The court of appeals concluded
that the statute preempted the city ordinance; a munici-
pal ordinance could not infringe on that broad statu-
tory right. The city appealed.

The Supreme Court analyzed the ordinance for con-
sistency with the Home Rule Amendment to the Ohio
Constitution. The analysis involved three steps. The first
step is to determine if the ordinance involved an exer-
cise of local self-government or an exercise of local po-
lice power. If the ordinance involves an exercise of local
self-government, the analysis stops. If the ordinance is
an exercise of police power, the second step requires a
determination of whether a statute is a general law. If
so, the ordinance must give way if it conflicts. The third
step is to determine whether there is a conflict.

The city argued that regulation of city parks was a
matter of local self-government. However, the Supreme
Court held that the ordinance did not relate solely to the
government and administration of the internal affairs of
the city. Rather, the plain language of the ordinance sug-
gested that it related to health, safety, and general wel-
fare of the public. As further evidence of this, the court
pointed to the fact that the ordinance imposed a penalty
for its violation “aimed at curbing the regulated behavior
for the general welfare of a municipality’s citizens.”

The city argued in the alternative that, even if the
ordinance was an exercise of police power, the statute
at issue was not a general law. The Supreme Court dis-
agreed. The state law in question was part of a statewide
comprehensive legislative enactment, and it applied
uniformly throughout the state. Further, it represented
both an exercise of the state’s police power and was an
attempt to limit the legislative power of a municipality.
In addition, it prescribed a rule of conduct for the citi-
zens of the state. From there the court had no difficulty
concluding that the ordinance was in conflict with the
statute. The statutory list of exceptions did not include
public parks. Thus, the ordinance prohibited that which
the statute impliedly permitted. Three members of the



court dissented. Ohioans for Concealed Carry, Inc. v. Clyde,
896 N.E.2d 967 (Ohio 2008).

Ohio

Statute allowing permanent designation as a sexual
predator and requiring lifetime registration could ap-
ply retroactively to offender who committed offenses
prior to statute’s effective date.

In 2003 Ohio amended its Sexual Offender and Reg-
istration Notification Law. The amendments modified
most of the legislative findings and declarations so that
they applied beyond then-covered sexual predators and
habitual sex offenders to all offenders who commit sexu-
ally oriented offenses and to all offenders who commit
a child-victim oriented offense. A person subject to the
amendments must verify his residential, school, and
work addresses every 90 days for life. The amendments
also require information on the person to be a public
record available on a law-enforcement database and re-
strict where the person may live. Designation as a sexual
predator is permanent.

After the amendments took effect, a court classified
as a sexual predator a prisoner who in 1990 had been
convicted of and was serving time for three counts of
rape and one count of kidnapping. The prisoner ap-
pealed the classification, arguing that as applied to him
the amendments violated the Ex Post Facto Clause of the
United States Constitution and the retroactivity clause
of the Ohio Constitution because the amendments were
enacted after he committed his crimes and after his ad-
judication. The court of appeals rejected his claim and
affirmed the classification. The Supreme Court asserted
discretionary jurisdiction over the appeal.

The prisoner first challenged the statutory provision
making the designation as a sexual predator and the
duty to register permanent for the life of the person.
An earlier version of the statute allowed for review of
the designation by a judge and the possible removal of
the classification. Second, the prisoner challenged the
statutory provision requiring that offenders personally
register with the sheriff of the county in which they re-
sided, the county in which they attended school, and the
county in which they worked. Previous statutes required
registration only in the county of residence. Third, the
prisoner challenged the statutes that expanded the
community notification requirements. After the amend-
ments, any statements, information, photographs, and
fingerprints provided by the offender were public re-
cords and included in the Internet database maintained
by the Attorney General.

The court began with a review of its test of retroactiv-
ity — it first decides if the General Assembly expressly
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made the statute retroactive, then it asks whether the
statute restricts a substantive right or is remedial. If it
affects a substantive right, the statute offends the state
constitution. The court concluded, particularly in light
of its earlier decision in State v. Cook, that the General
Assembly intended the amendments to apply retroac-
tively. Then, looking to the legislative intent, the court
held the statute to be remedial rather than punitive.
Even though for offenders the consequences of the
amendments are harsh and burdensome, the changes
were not enough to transform the statute into a puni-
tive one. Classification as a sexual predator, for exam-
ple, the court saw as a consequence of the offender’s
criminal acts rather than as a form of punishment for
them, a view confirmed by rulings of the U.S. Supreme
Court and appellate courts in other states. “The sting of
public censure does not convert a remedial statute into
a punitive one,” said the court.

Neither did the amendments offend the Ex Post Facto
Clause of the U.S. Constitution. Relying on a recent U.S.
Supreme Court case, Seling v. Young, the court noted that
the constitutional prohibition against ex post facto laws
concerns criminal matters only and has no application
to civil laws. Since the amendments were civil, remedial

statutes, they was no basis for the prisoner’s ex post facto
claim. State v. Ferguson, 896 N.E.2d 110 (Ohio 2008).

Ohio

County board must make reasonable efforts at its ex-
pense to recover e-mails requested under the Public Re-
cords Act and deleted in violation of records retention

policy.

Prompted by a comment following a meeting at which
the Seneca County Board of Commissioners approved a
plan for demolition of the county courthouse, the Toledo
Blade Company asked to see all incoming and outgoing
e-mails for the commissioners within a stated timeframe.
The response from the county contained noticeable
gaps because the commissioners admittedly deleted the
e-mails despite the fact that the county records retention
schedule required that they be saved. Later, with the help
of a contractor, the board was able to recover additional
responsive e-mails and provide them to the company.
However, the board did not provide e-mails that, accord-
ing to the contractor, it might also be possible to retrieve
using expensive forensic tools. The paper then filed a
mandamus action asserting that, when a public office
unlawfully destroys public records the contents of which
can be recovered or restored, the office has an obligation
to take the steps necessary to do so and make them avail-
able under the Public Records Act.

The Supreme Court described the case as presenting
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a novel public records claim, i.e., the obligation under
the Public Records Act of a public office that deletes
records in violation of a records retention policy. In the
context of a public records claim, said the court, it is
manifest that a public office violates the act by delet-
ing e-mails that it has a statutory obligation to maintain.
Thus, the court had to determine the appropriate fac-
tors governing when a public office had a duty to re-
cover the content of the e-mails and provide access.

First, said the court, one must determine if the e-mails
have been destroyed since there is no duty to create re-
cords that no longer exist. Although deleted by the user,
data and files on a computer are frequently recoverable.
As long as they are on the computer drives, these deleted
files retain their status as public records. Second, said the
court, the company had to make a prima facie showing
that the county deleted the records in violation of the
records retention policy. Here, the gaps in the respon-
sive e-mails provided by the board raised a reasonable
inference to that effect. So, too, did a commissioner’s ad-
mission that he had only recently begun keeping work-
related e-mails. The board offered nothing to rebut the
inference of a violation.

Third, said the court, there must be some evidence
that recovery of the deleted records may be successful.
Here, expert testimony established that recovery was
frequently possible by scanning a hard drive with the ap-
propriate forensic data software and hardware. Fourth,
said the court, the mere fact that the cost of the recov-
ery services may be expensive does not bar the court
from ordering that recovery be attempted. Insofar as
the e-mails still exist on the commissioners’ computers,
they remain public records.

That left for the court the question of who should
bear the expense of the forensic analysis. The board as-
serted that the Public Records Act required the com-
pany to pay the cost. The court, however, recognized
that several factors supported placing the expense on
the board. These included that under the act request-
ors need not pay a fee to inspect, the board failed in
its duty to maintain the records, public policy favors
liberal disclosure, expense does not justify noncompli-
ance, and the strength of the public right to access. On
balance, the court thought these factors outweighed the
factors supporting having the company bear the cost.
The board must make a reasonable effort to recover the
deleted e-mails at its expense. State ex rel. Toledo Blade Co.
v. Seneca County Board of Commissioners, 899 N.E.2d 961
(Ohio 2008).

Sixth Circuit

School is not liable for peer-on-peer harassment of dis-
abled student where student fails to show that school

and its administrators were deliberately indifferent to
the harassment.

A middle school student in Kentucky who suffered from
several disabilities complained that he was being bullied
and harassed. In response, the school administration took
action it thought to be appropriate in the circumstances.
The student left the school after successful completion
of the sixth, seventh, and eighth grades, then filed suit
against the school’s operator, director, and psychologist.
The suit alleged that the school and its administrators
failed adequately to respond to the incidents of bullying
and harassment and the resultant failure to maintain a
safe educational environment for him amounted to dis-
crimination based on his disability. After the district court
dismissed his claims, the student appealed.

The Court of Appeals explained that the student’s
claims under the Americans with Disabilities Act and
the Rehabilitation Act asserted two types of violations.
First was the claim that the school’s actions in respond-
ing to and investigating his complaints of bullying and
harassment were discriminatory. Second was the claim
that the peer-on-peer harassment he experienced cre-
ated a hostile learning environment from which the
school failed adequately to protect him. In evaluating
the claims, the court employed a five-part test: (1) the
plaintiff is an individual with a disability, (2) he or she
was harassed based on that disability, (3) the harass-
ment was sufficiently severe or pervasive that it altered
the condition of his or her education and created an
abusive educational environment, (4) the defendant
knew about the harassment, and (5) the defendant was
deliberately indifferent to the harassment.

Here, the student failed to satisfy the fifth part of the
test. The record showed that the school responded to
all of the alleged incidents of which it was aware and
that it took affirmative steps to address the incidents.
The court found nothing in the record to suggest that
the school was deliberately indifferent to the situation
or that it had an attitude of permissiveness that amount-
ed to discrimination. The school’s differing responses
to the student’s various complaints were not evidence
of disparate treatment. Instead they were evidence that
the differences with respect to the level and type of ha-
rassment warranted different responses. The court af-
firmed summary judgment in favor of the school and
the administrators. S.S. v. Eastern Kentucky University, 532
F.3d 445 (6th Cir. 2008).

Sixth Circuit
Warrantless searches of property out of compliance

with a land use ordinance offend Fourth Amendment,
and officer has no valid claim of qualified immunity.



When a Michigan township received a complaint about
the condition of a property, a township land ordinance
enforcement officer investigated and discovered inoper-
able vehicles and “castoff material” in the yard around
the house. The officer notified the property owner that
the owner was in violation of a local land use ordinance.
When compliance efforts failed, the township filed mis-
demeanor criminal charges against the owner to which
the owner pleaded guilty. The township agreed that the
owner would have 14 days to clean up the property or
face 30 days in jail. To ascertain compliance, the officer
twice entered the property without a warrant and de-
termined that the owner remained out of compliance.
The owner went to jail, during which time the officer
again entered the property without a warrant and again
found non-compliance. After the owner’s release from
jail, the officer continued to enter the property and cite
the owner for violations of the land use ordinance. The
owner subsequently filed suit alleging that the warrant-
less inspections violated the Fourth Amendment. When
the district court rejected the officer’s claim of qualified
immunity, the officer appealed.

The Court of Appeals refused to consider the inspec-
tions that occurred prior to the entry of the guilty plea
and the owner’s incarceration because to do so would
undermine that plea and sentence. However, the court
did address the subsequent searches.

At the outset of its analysis the court noted that the
Fourth Amendment “provides a potent shield against
warrantless searches and seizures within the curtilage of
aperson’s home.” [See “Residential Inspections without
Warrants,” Local Government Law News (Spring 2006).]
This is especially so where the investigation is of a crimi-
nal nature, rather than for administrative or regulatory
purposes. The investigations at issue here were criminal
— done, in fact, at the request of the same prosecutor
who undertook the proceedings that led to the earlier
incarceration. Nevertheless, the township argued that
the searches were not sufficiently intrusive to fall within
the protections afforded by the Fourth Amendment.

The court rejected this argument for two reasons.
First, the inspections were not part of a periodic or area
inspection plan. The officer targeted his investigation
at the property owner after receiving a complaint about
the property’s conditions and continued inspections to
ascertain compliance. Second, the fact that the search
was not more intrusive did not obviate the requirement
of the Fourth Amendment that, absent exigent circum-
stances, government officials may not conduct a crimi-
nal investigation within the curtilage of a person’s home
without a warrant. The court agreed with the district
court that the officer had no valid claim of qualified im-
munity. Jacob v. Township of West Bloomfield, 531 F.3d 385
(6th Cir. 2008).

Sixth Circuit

Supervisors who fired probationary employee allegedly
based on employee’s political party affiliation are not
entitled to qualified immunity.

Linda Back, the incumbent grants and contracts ad-
ministrator, was the only civil service system employee in
the Kentucky Office of Homeland Security during the
transition from a Democratic to a Republican adminis-
tration. The newly appointed Executive Director gave
Back, a Democrat, an increasing level of administrative
responsibility and talked to her about upgrading her posi-
tion. However, there was tension between her and other
Republican-appointed supervisors, particularly with Joel
Schrader, the Deputy Director. She objected to his parti-
san considerations in awarding homeland security grants,
and his response was to exclude her from the process of in-
terviewing prospective employees. The Executive Director
eventually promoted Back to another civil service position,
but she and Schrader continued to clash over his adminis-
tration of the federal grants. After the Executive Director
left the agency and while she was still in probationary sta-
tus in her new position, the new Executive Director, Keith
Hall, terminated her employment. Back then filed suit al-
leging that she was fired for her political affiliation and
in retaliation for her complaints about Schrader’s use of
partisan political considerations in awarding grants.

Relying on Garcetti v. Ceballos, the district court dis-
missed Back’s freedom of speech claim regarding the
grant awards. [See “Supreme Court Narrows Speech
Protection for Government Workers,” Local Govern-
ment Law News (Fall 2006).] However, the district court
held that Back had adequately alleged a clearly estab-
lished constitutional violation on the political affiliation
claim and denied the qualified immunity requested by
Schrader and Hall. Schrader and Hall appealed. The
Court of Appeals agreed that qualified immunity was
not appropriate at this stage of the case.

Current and aspiring public employees have the First
Amendment right to be free from hiring and firing
practices based on political affiliation unless the hiring
authority can demonstrate that party affiliation is an ap-
propriate requirement for the effective performance of
the public office involved. Based upon the complaint,
the court determined that Back’s position was one for
which political affiliation was irrelevant. Aside from the
nature of the tasks involved, the court noted that the
position was in the classified civil service. Said the court,
“We have long given presumptive deference to a state
legislature’s determination that a position ‘should be
classified as ... nonpolitical.””

This right to be free from termination based on her
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political affiliation is well established. The court reject-
ed the idea that to be well established required a deci-
sion about the particular position at issue. The absence
of so precise a holding does not prevent the law from
being clearly established. Further, while a probationary
employee may be fired for no reason, he or she cannot
be fired for an unconstitutional reason. No reasonable
official in Hall’s or Schrader’s position could have be-
lieved that her firing on that basis was lawful. Back v.
Hall, 537 F.3d 552 (6th Cir. 2008).

Sixth Circuit

Procedure used by police department when rehiring of-
ficer returning from active military service violated offi-
cer’s rights under Uniformed Services Employment and
Reemployment Rights Act of 1994.

A police officer who left the Metropolitan Police De-
partment in Nashville, Tenn., for active duty with the
United States Army sought reemployment with the de-
partment after completion of his military service. In his
complaint, the officer alleged that the department vio-
lated his rights under USERRA because the department
delayed rehiring him in order to subject him to the
department’s return-to-work process, did not properly
rehire him because it did not place him in the position
to which he was entitled, and impermissibly denied him
the ability to work off-duty security jobs. After a trial, the
district court entered a judgment for the department;
the officer appealed.

The court noted initially that, because USERRA was
enacted to protect the rights of veterans and members
of the uniformed services, it must be broadly construed
in favor of its military beneficiaries. For the purposes
of this case, said the court, USERRA performs four
key functions. First, it guarantees returning veterans a
right of reemployment after military service. Second, it
prescribes the position to which such veterans are en-
titled upon their return. Third, it prevents employers
from discriminating against returning veterans because
of their military service. Fourth, it prevents employers
from firing without cause any returning veterans within
one year of reemployment.

On the reemployment claims, the Sixth Circuit held
that the officer was entitled to summary judgment. The
court concluded that it would be inconsistent with the
goals of USERRA to prevent the officer from exercising
his right to reemployment because he failed to provide
certain documentation. Having granted the employer
the right to access his records, the officer complied with
the documentation requirement. The employer then
was not permitted to limit or delay the officer’s return

to work by subjecting the officer to its return-to-work
process. Not only did this employer delay reemploy-
ment, it also limited and withheld benefits to which the
employee was entitled under the statute.

Regarding the discrimination claims, the court focused
on the off-duty employment and reversed the trial court.
The court held that the ability to engage in off-duty securi-
ty work was the type of benefit protected under USERRA.
The court concluded that the city’s denial of permission
to work off-duty was motivated by an improper purpose.
In the opinion of the court, the evidence supported the
conclusions that the employer’s motivation concerned the
officer’s conduct in military service. The court remanded
the matter to the district court for a determination of the
claim. Petty v. Metropolitan Government of Nashville-Davidson
County, 538 F.3d 431 (6th Cir. 2008).

Sixth Circuit

Sheriff’s firing of deputy sheriff after deputy declared
candidacy for sheriff’s office did not violate deputy’s
First Amendment rights.

Paul Parsley, the incumbent sheriff of Bullitt County,
Ky., fired deputy sheriff David Greenwell when the sher-
iff learned that the deputy intended to run against him
in the next election. In response, the deputy filed suit
against the sheriff alleging a violation of the deputy’s
constitutional right to run for political office. The dis-
trict court granted summary judgment to the sheriff, and
the deputy appealed. The Court of Appeals affirmed on
authority of its earlier decision in Carver v. Dennis.

Carver was a case in which a county clerk terminated
her deputy clerk when the deputy clerk announced her
intention to run in the next election. The Carver court
described the issue in that case as whether the deputy
had a First Amendment right to run against the incum-
bent in the next election and still retain her job. In
Carver the court said that the First Amendment does not
require an official to “nourish a viper in the nest.” The
First Amendment right of public employees to speak out
on matters of public concern did not extend to candi-
dacy alone. In the instant case, the court found nothing
in the record to suggest that the sheriff’s termination
of the deputy was the result of anything other than the
deputy’s rival candidacy, thus Carver controlled. Green-
well v. Parsley, 541 F.3d 401 (6th Cir. 2008).

Sixth Circuit

Statute prohibiting telecommunications providers from
separately stating tax on bill to purchaser violates pro-
viders’ free speech rights.



In 2005 Kentucky enacted a statute taxing the gross
revenues of all telecommunications providers. The law
also stated that the provider must not collect the tax
directly from the purchaser nor separately state the tax
on the bill to the purchaser. Two telecommunications
providers separately sued Kentucky officials seeking a
declaration that the no-stating-the-tax clause and the
no-direct-collection clause violated the First Amend-
ment. The district court granted summary judgment to
the providers, and the state appealed. The Court of Ap-
peals decided that the former clause violated the First
Amendment, but the latter did not.

Conceding that the no-stating-the-tax clause restrict-
ed speech, initially the court tried to decide whether
to treat the speech as commercial speech or political
speech. Ultimately it could not decide, saying, “It re-
mains difficult to pin down where the political nature
of these speech restrictions ends and the commercial
nature of the restrictions begins.” In the end, however,
it did not matter because the court found that the law
did not survive even the less stringent test applicable to
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commercial speech announced in Central Hudson Gas
& Electric Corp. v. Public Service Commission of New York.
Saying that Kentucky had done little to justify the ban,
the court reasoned that the restriction did not directly
advance the state’s asserted purpose of avoiding confu-
sion over whether the consumer or the provider bore
the legal responsibility for the tax. Moreover, the court
criticized the state’s resort to regulating speech noting
that it was the first strategy the government thought to
try when it should have been the last.

Turning to the no-direct-collection clause, the court
concluded that it referred to non-expressive conduct
rather than to speech. It was, therefore, beyond the pro-
tection of the First Amendment. That meant that the
court had to decide whether the two provisions could
be severed, and it decided that they could be. One
barred direct collection of the tax regardless of how it
was stated and the other barred separately stating the
tax regardless of how it was collected. BellSouth Telecom-
munications, Inc. v. Farris, 542 F.3d 499 (6th Cir. 2008).

the provisions of §3402(t). The proposed regulations
provide rules about which government entities are
subject to the requirement of withholding, which pay-
ments are subject to withholding, when withholding is
required on such payments, and how government enti-
ties pay and report the tax to the IRS. The proposed
regulations also include transition rules providing relief
from liability for the tax imposed with respect to pay-
ments under existing contracts.

Genetic Information Nondiscrimination Act

In May 2008 President Bush signed into law the Ge-
netic Information Nondiscrimination Act of 2008. The
act forbids insurance companies and employers from
discriminating against an individual based on his or her
genetic information. The law expands the anti-discrim-
ination protections of Title VII of the Civil Rights Act
to prohibit employers from discriminating in hiring,
firing, and other activities based on genetic informa-
tion, including a family history of a particular disease.
GINA amends or touches upon many laws including
the Employee Retirement Income Security Act of 1974
(ERISA), the Public Health Service Act, the Internal
Revenue Code of 1986, Title XVIII (Medicare) of the
Social Security Act, and the Health Insurance Portabili-
ty and Accountability Act of 1996 (HIPAA). The parts of

the law relating to health insurers will take effect by May
2009, and those relating to employers will take effect by
November 2009. The Equal Employment Opportunity
Commission recently proposed regulations to imple-
ment Title II of the act, which pertains to employment
discrimination. The proposal appeared in the Federal
Register for March 2, 2009.

Smart Planning for Smart Growth Act of 2009

Rep. Doris Matsui introduced H.R. 1780, the Smart
Planning for Smart Growth Act of 2009. According to
Rep. Matsui’s office, the act aligns infrastructure and
land use planning with greenhouse gas reduction goals
to preserve resources and fight climate change. Specifi-
cally, the legislation directs and provides grants to states
and metropolitan planning organizations to develop
and implement land use and transportation plans that
setreduction goals from mobile sources, to investin pub-
lic transit and increase ridership, and to reduce vehicle
miles traveled through more coordinated land use plan-
ning. The grants would also encourage the use of retro-
fit technologies and early replacement of polluting vehi-
cles, engines, and equipment, create infrastructure for
intermodal freightand shipping,andimplementcreative
telecommuting, parking, and travel demand strategies.
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ETHICS SPOTLIGHT

Conlflicts of Interest

People who enter government service bring with
them their backgrounds and experiences. Implicit in
this is the potential for conflicts of interest. In itself,
this is neither wrong nor unusual. Still, the law does not
permit a public servant to place himself or herself in a
position that will expose him or her to the temptation
of acting in any manner other than in the best interests
of the public. 63C Am. Jur. 2d Public Officers and Employ-
ees § 252.

Conflicts of interest can be either direct or indirect
and either financial or non-financial. The direct finan-
cial conflict of interest, such as a contract between a
business owned by a public official and the government
in which the official serves, is the easiest to see. It is the
kind of conflict most commonly proscribed by statutes
and codes of ethics and most often addressed in cases
and administrative opinions. The other kinds of con-
flicts of interest are more subtle and more rarely ad-
dressed.

When a member of a governing body acts in a mat-
ter that directly or immediately affects him or her indi-
vidually, public policy forbids sustaining the action on
which the member voted. McQuillan, 7he Law of Munici-
pal Corporations 3d § 13.35. The following case, edited
for inclusion here, presented the court with a rare op-
portunity to apply the principle to other than a direct
financial conflict of interest.

RANDOLPH v. CITY OF BRIGANTINE
PLANNING BOARD
963 A.2d 1224 (N.J. Super. Ct. App. Div. 2009)

[Ocean Gold Coast, a developer, submitted to the
Brigantine Planning Board a preliminary site plan ap-
plication to construct a hotel on property it owned.
At the time, a hotel was not an allowed use under the
zoning ordinance. Among those who reviewed the pro-
posed project was Edward Stinson, a professional engi-
neer under contract to the planning board to serve as
its engineer. Concurrently, Stinson was an employee of
Doran Engineering. Stinson’s contract with the board
contemplated that he would make use of the firm’s
partners and associates in providing engineering ser-
vices. One of the principals of Doran Engineering was
Matthew Doran, who also served as the city’s zoning of-
ficer. He lived with and owned a home together with
Rose Roberts, the chair of the planning board.
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The planning board held two meetings on the applica-
tion. Roberts chaired the first meeting, at which the board
decided that the proposed hotel did not require a variance
but did not decide the merits of the application. At the
second meeting, William Randolph objected to Roberts
continuing to participate because of her involvement with
Doran. She recused herself, although she did not think
their relationship to be a conflict. At the second meeting,
the planning board approved the application subject to
conditions.

Randolph challenged the approval, claiming in part
that the board’s decision should be set aside because of
a conflict of interest between Roberts and Stinson. The
trial court affirmed the board’s approval, and Randolph
appealed.]

[W]e turn to what we consider to be the dispositive
issue on appeal: whether a conflict existed between
Chairwoman Roberts and the Board’s engineer so as to
require the Board’s approval to be set aside. Determin-
ing whether a conflict exists requires a case-by-case, fact-
sensitive analysis.

The [Municipal Land Use Law] provides that “[n]o
member of the planning board shall be permitted to act
on any matter in which he has, either directly or indi-
rectly, any personal or financial interest.” [TThe “statu-
tory disqualification is markedly broadly couched, ex-
tending to personal as well as financial interest, ‘directly
or indirectly.”” The statutory bar “is not confined to in-
stances of possible material gain[,] but ... it extends to
any situation in which the personal interest of a board
member in the ‘matter’ before it, direct or indirect, may
have the capacity to exert an influence on his action in
the matter.”

This provision of the MLUL codifies the common-law
rule that “[a] public official is disqualified from partici-
pating in judicial or quasi-judicial proceedings in which
the official has a conflicting interest that may interfere
with the impartial performance of his duties as a mem-
ber of the public body.” [There are] four situations that
require disqualification: (1) “[d]irect pecuniary inter-
ests”; (2) “[i]ndirect pecuniary interests”; (3) “[d]irect
personal interest”; and (4) “[i]ndirect personal inter-
est.”

Under both the common law and the statutory bar
..., planning board members, in their quasijudicial ca-
pacity, may not participate in evaluating an application
in any matter in which their direct or indirect private
interests may be at variance with the impartial perfor-
mance of their public duty. [T]The question is whether
the officer, by reason of a personal interest in the mat-



ter, is placed in a situation of temptation to serve his
own purposes to the prejudice of those for whom the
law authorizes to act as a public official.

Under the common law, “[i]t is fundamental that
the public is entitled to have its representatives perform
their duties free from any personal or pecuniary inter-
ests that may affect their judgment.” In determining
whether a conflict exists, “[t]he potential for psycho-
logical influences cannot be ignored.” “[I]t is the mere
existence of the interest, not its actual effect, which re-
quires the official action to be invalidated.” Whether
a particular interest is sufficient to disqualify a public
official is a factual determination that depends on the
circumstances of the particular case.

Notably, it is not simply the existence of a conflict
that may be cause to overturn an action of a public of-
ficial, but also the appearance of a conflict. One lead-
ing commentator phrases the standard for assessing the
appearance of a conflict as follows: “Would an impartial
and concerned citizen, intelligent and apprised of all
the facts in the situation, feel that there was the poten-
tial for non-objectivity on the part of the officeholder
making a decision? If the answer is affirmative, the ap-
pearance of conflict exists.”

These common-law principles have been supplement-
ed by the Ethics Law. The statute declares that “[w]hen-
ever the public perceives a conflict between the private
interests and the public duties of a government officer
or employee, [public] confidence [in elected and ap-
pointed representatives] is imperiled.” [The code of eth-
ics provides in part]:

No local government officer or employee shall act in
his official capacity in any matter where he, a member
of his immediate family, or a business organization in
which he has an interest, has a direct or indirect finan-
cial or personal involvement that might reasonably be
expected to impair his objectivity or independence of
judgment.

This statute refines the definition of a conflict of in-
terest.... Instead of using the words “any personal or
financial interest,” ... the Legislature instead chose to
utilize the words “financial or personal involvement.”
[TThe word “involvement” ... would appear to cover
“such intangible relationships as friendship or being an
alumnus of the same school of the applicant.”

In [an earlier case], we were asked to determine
whether a township committeewoman’s vote for her
husband’s appointment to the municipal planning
board violated the local ethics ordinance or the Ethics
Law. In finding that “when a family member’s vote re-
sults in another family member obtaining a position in
a government agency ... a conflict is usually present,”
we focused on the public’s perception that the commit-

teewoman had “a personal interest in the reappoint-
ment of her husband to a prestigious and potentially
very influential position.” We framed the question as
“whether there existed an interest creating a potential
conflict and not whether [the public official] yielded to
the temptation.” We found that “in the eyes of the pub-
lic, the personal involvement between [the committee-
woman and her husband] may reasonably be expected
to impair [the committeewoman’s] objectivity or inde-
pendence of judgment.” We concluded “that marriage
is a direct personal involvement which might be reason-
ably expected to impair objectivity or independence of
judgment within the meaning of [the law].”

Applying these principles here, the issue is whether
“the circumstances could reasonably be interpreted
to show” that Chairwoman Roberts’s relationship with
Doran “had the likely capacity” to tempt her to depart
from her sworn public duty, thus eroding confidence by
the public that she would make her own independent
judgment as to Ocean Gold Coast’s application before
the Board. It is not necessary to establish that she did
not exercise her independent judgment, it is only the
potential that she may fail to exercise her judgment that
need be shown. And that potential has been aptly dem-
onstrated.

We readily acknowledge that the factual context in
which the conflict issue arises is not typical of those in
which courts have addressed conflict-of-interest claims
against members of municipal boards. In general, the
conflict, or perceived conflict, involves a member of
the board and the applicant, where the board member
could gain, financially or otherwise, from either the ap-
proval or disapproval of the application. Our research
has disclosed no case law involving a similar set of facts
as presented here, where the alleged conflict does not
directly implicate the applicant, but involves a board
member and a board professional. We have, however,
addressed a somewhat analogous situation .... If, from
the perspective of an informed citizen, the independent
judgment of a municipal officer may be influenced by
her relationship with one of the board’s professionals,
“there is a reasonable basis to conclude that an appear-
ance of impropriety exists.” And here, the public could
perceive that Chairwoman Roberts’s personal involve-
ment with Doran could reasonably be expected to im-
pair her objectivity and independence of judgment.

Roberts and Doran have been living together for ten
years. They own a home together. Stinson is employed
by the Board through a series of one-year contracts, the
most recent of which Roberts signed on behalf of the
Board. Those contracts not only call for Stinson to pro-
vide services for the Board, but also allow those services
to be performed by any partner or associate of Doran
Engineering, of which Doran is a principal. Doran gen-
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erally supervises Stinson. Although the record is un-
clear, it is reasonable for the public to assume that his
supervision may include the work Stinson does for the
Board.

Doran is the City zoning officer, and before Stinson
became the Board engineer, Doran held that position.
It would not be unreasonable for a member of the pub-
lic to assume that given Doran’s extensive experience,
Stinson may in fact discuss issues with him that directly
affect Stinson’s reports and advice to the Board. Rob-
erts has acknowledged that reports generated by the
Board’s engineer are given significant weight in the
Board’s evaluation of an application; thus, a citizen
could perceive that Roberts’s relationship with Doran
could impair her independent judgment when consid-
ering Stinson’s advice.

The public could also reasonably conclude that Rob-

erts has a personal interest in the reappointment of
Stinson as the Board’s engineer, a prestigious and po-

tentially lucrative position, as that reappointment would
benefit Doran’s engineering firm. In other words, an
informed citizen may reasonably conclude that in light
of her relationship with Doran, Roberts may be tempted
to support and approve Stinson’s opinion in an effort to
encourage the Board to reappoint Stinson and Doran’s
engineering firm.

In sum, because of Roberts’s participation at the De-
cember Board hearing, the Board proceedings in their
entirety must be voided and set aside.

We make one final observation regarding the con-
flict-of-interest issue. We recognize that our opinion
could “reduce the number of qualified persons ... will-
ing to serve on local boards” in small municipalities. Yet,
in reconciling the competing public interests at stake,
the need for unfettered objectivity by planning board
members outweighs the potential difficulties small mu-
nicipalities may experience in attracting people to serve
on local boards.

ADA Amendments Act of 2008 continued from page 3

EEOC voted on proposed regulations to implement the
ADAAA, but the commission split along party lines and
the vote failed. In January, the Department of Justice
notified the Office of Management and Budget that it
was withdrawing its draft rules from the OMB review
process until the incoming administration had the op-
portunity to review the rulemaking record.

Employers wondering how to respond to the ADAAA
in the absence of implementing regulations might con-
sider this advice.

If confronted with a potential ADA claim after
Jan. 1, 2009, employers are better off assuming the
impairment is a disability and acting based upon
whether or not the impairment (with a reasonable
accommodation) prevents the employee from per-
forming the essential functions of the job. In the
real world, it will mean that employers will have
to accommodate a significantly greater range of
individuals who have impairments that impact
their work or other major life activity. The sage ad-
vice to make decisions based upon sound medical
opinion sill holds; indeed, it holds in greater force
than ever given the new definition of “regarded as”
claims. All in all, the act should generate increased
ADA litigation with the playing field titled heav-
ily toward coverage of the individual by the act.
It should not impact the employer’s ultimate de-
fenses, including that the individual cannot (with
or without a reasonable accommodation) perform
the essential functions of the job. Finally, the act
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creates as many ambiguities as Congress sought to
correct, which will occupy the plaintiff and defense
bar, as well as the courts, for years to come."
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