The Ethical Implications of Garcetti v Ceballos
Phillip M. Sparkes

A sharply divided U.S. Supreme Court ruled in May 2006 that statements made by
government employees in the course of thdicial duties are outside the protection of
the FirstAmendmentThe case waGarcetti v Ceballos! Public employee advocates
said the result would make it morefatifilt for government employees to file lawsuits
claiming they were the victims of retaliation for going public with allegationsfiufiaif
misconduct. Public employers said the decision would prevent routine internal workplace
disputes from becoming federal court cases and @wdicial intervention in the conduct
of governmental operationghe precise scope of the holding is yet uncMArat is clear
is that the decision is certain to generate more litigation in this unsettled area ofthe law

Although the case holds that employees can no longer rely on the First
Amendment for protection, the Court said they could rely on public empl&ygesd
judgmentO in being receptive to constructive criticism, reinforced by the Opowerful
networkO of legislative enactments available to those who seek to expose wrongdoing. In
addition, the court said, government attorneys could rely on Oadditional safeguardsO in
the form of rules of conduct and constitutional obligations that provide checks on
supervisors who mighdrder unlawful or otherwise inappropriate actiéfiie discussion
that follows considers particularly what those safeguards migfiblday a foundation
for that discussion, it begins with a review of the law pertaining to employee speech in
the public workplace befoi@arcettiand a review of the decision @arcetti itself.

|. Public Employee Speech Cases befdegcetti

In considering how courts apply the Filghendment to the speech of public
employees, Profess@villiam VanAlstyne finds three general approaches reflected in the
case$.What one might call the Oclassical approachO treats the government and the
individual equally as free agents, mutually competent to determine their own best
interests, and measures the terms of the arrangement according to general principles of
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the common law of contractd/hat one might call the Opurist approachO regards the
common law of contracts as essentially irrelevant. In this,wi@sviFirstAmendment
disallows government from imposing any restrictions on free speech by contract or
otherwise Any terms, conditions, regulations, or restrictions on free speech, insofar as
they come from government, are constitutionally vidithat one might call the Omodern
approachO treats the Fitshendment as applicable, and then tries to sort out what that
means in particular instances.

Well into the twentieth centuyyhe classical approach was dominant. Public
employees had no right to object to conditions placed upon the terms of their
employment, including conditions that restricted the exercise of constitutional rights.
Oliver Wendell Holmes, in the appeal of a policeman who sought reinstatement after his
department fired him for violating a rule against political actjfaynously summed up
this approach:

The petitioner may have a constitutional right to talk politics, but
he has no constitutional right to be a policenTdrere are few
employments for hire in which the servant does not agree to suspend his
constitutional right of free speech, as well as of idleness, by the implied
terms of his contracThe servant cannot complain, as he takes the
employment on the terms which aréeoéd him. On the same principle
the city may impose any reasonable condition upon holdirgesfwithin
its control®

The law began to change in the 1950s and early 1960s, spurred by challenges to
statutes that required public employees, particularly teachers, to swear oaths of loyalty
and to reveal the groups with which they associafggthe end of the 1960s, the U.S.
Supreme Court confidently asserted that its prior decisions Ounequivocally rejectedO the
premise that government could constitutionally compel public employees to relinquish
the FirstAmendment rights they would otherwise enjoy as citizens to comment on
matters of public interest connected with the operation of the governments in which they
worked?

A. Pickering vBoad of Education

5 McAuliffe v. Mayor of New Bedford155 Mass. 216, 220, 29 N.E. 517, 517-18 (1892).

6 See, e.gWieman v Updegraff, 344 U.S. 183 (1952); Sheltoncker 364 U.S. 479 (1960); Baggett v
Bullit, 377 U.S. 360 (1964); Elfbrandt Russell, 384 U.S.11(1966); Keyishian vBoard of Regents, 385
U.S.589 (1967).

7 Pickering v Board of Education, 391 U.S. 563, 568 (1968).
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Pickering v Boad of Educatiohwas a milestone in the recognition of public
employeesfights to freedom of speech, the first of the Supreme Gaud@ern
approach casé@aMarvin Pickering was a teacher fired after a local newspaper published
his letter to the editohe letter was critical of the school boarti@ndling of a defeated
bond issue and of the boasdbsequent allocations of school funds between educational
and athletic program3he school board said that the letter was detrimental to the
efficient operation and administration of the school; the Supreme Court said that the
firing was a violation of the teach8might to freedom of speech.

At the same time it cannot be gainsaid that the State has interests
as an employer in regulating the speech of its employees tleat dif
significantly from those it possesses in connection with regulation of the
speech of the citizenry in generéhe problem in any case is to arrive at a
balance between the interests of the [employee], as a citizen, in
commenting upon matters of public concern and the interest of the State,
as an employein promoting the éiciency of the public services it
performs though its employeés0

In balancing those interests, the Court emphasized that the statements in
Pickering®letter were critical of the school board and the superintendent and did not
affect relations with coworkers or immediate supervisors with whom the teacher regularly
worked. Even though some of the statements in the letter were erroneous, that was not
enough Oabsent proof of false statements knowingly or recklessly made by him,0 to
justify his firing1! The statements neither Oimpeded the te@cheper performance of
his daily duties in the classroomO nor Ointerfered with the regular operation of the school
generally®2 Of particular importance to the Court was that the letter addressed a matter
of legitimate public concern and current public attention B the operation of the schools.
O®Bachers are, as a class, the members of a community most likely to have informed and
definite opinions as to how funds allotted to the operation of the schools should be spent.
Accordingly it is essential that they be able to speak out freely on such question without
fear of retaliatory dismissat®

8391 U.S. 563 (1968).

9 See generallfRodric B. Schoen, Pickerirglus Thirty ¥ars: Public Employees andé& Speecgi80
TEXAS TECH. L. ReV. 5 (1999).Compae Randy J. KozefReconceptualizing Public Employee Speééh,
Nw. U. L. Rev. 1007 (2005) (ayuing for a return to the classical approach).
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Pickeringis important in two respects. First, it recognizes that the employer
employee relationship predominates in public employee free speech cases. Second, it
establishes that a proper resolution of those cases involves identifying and weighing the
competing interests of the public employee and the government emploiger
CPickeringbalancing testO involves courts in diclift, highly fact-intensive inquiry
where, as subsequent cases slewen Supreme Court justices sharply disagree about
how to strike a proper balance.

B. Connick vMyers

That sharp division appeared in the Supreme Gonexdd major public employee
speech cas&onnick v Myersl4 Sheila Myers was an assistant district attorney upset
over her transfer to a @#rent part of the dice. After discussing the transfer and other
office matters with a superioshe circulated a questionnaire among her colleagues. It
sought their opinions aboutffe transfer policyoffice morale, the need for a grievance
committee, the level of confidence in supervisors, and pressure to work on political
campaigns. Harry Connick, the district attornegnsidered the questionnaire
insubordinate and fired Myers for refusing to accept the trar@fiersued, alleging a
violation of her FirsAmendment rightsThe lower courts agreed with her that the
questionnaire related to thdesftive functioning of the district attorney@fice and so
addressed matters of public concern within the holdirgjakering.The Supreme Court
ruled that the questionnaire Otouched upon matters of public concern in only a most
limited sense®and that the Firskmendment dgbrded Myers no protection.

The repeated emphasishickeringon the right of a public
employee Oas a citizen, in commenting upon matters of public concernO
was not accidentalEWhen employee expression cannot be fairly
considered as relating to any matter of political, social, or other concern to
the communitygovernment dicials should enjoy wide latitude in
managing their dices, without intrusive oversight by the judiciary in the
name of the FirsAmendment. Perhaps the government empl@yer
dismissal of the worker may not be fdut ordinary dismissals from
government service which violate no fixed tenure or applicable statute or
regulation are not subject to judicial review even if the reasons for the
dismissal are alleged to be mistaken or unreasonatMéthold only that
when a public employee speaks not as a citizen upon matters of public

14461 U.S. 138 (1983). Betwe@ickeringandConnick the Supreme Court decided two other public
employee speech casédt. Healthy City School District Bodrof Education vDoyle, 429 U.S. 274 (1977)
andGivhan v Western Line consolidated School Distrié89 U.S. 410 (1979Mt. Healthyholds that a

public employee who otherwise would have been fired does not deserve special protection because of the
speechGivhanholds that a public employeseitee speech rights are not lost simply because the speech is
communicated privately to the employer rather than to the public.

15461 U.S. at 154.



concern, but instead as an employee upon matters only of personal
interest, absent the most unusual circumstances, a federal court is not the
appropriate forum in which to review the wisdom of a personnel decision
taken by a public agency allegedly in reaction to the emplsyeeO
behavior®

Connickmade the Opublic concernO inquiry the critical threshofd Wiether
an employeaGpeech addressed a matter of public concern content, the court said,
depended upon the content, form, and context of a given statement.

To presume that all matters which transpire within a government
office are of public concern would mean that virtually every remark b and
certainly every criticism directed at a publidicfl ® would plant the seed
of a constitutional cas&Vhile as a matter of good judgment, public
officials should be receptive to constructive criticisrifedd by their
employees, the Firstmendment does not require a publiic# to be run
as a roundtable for employee complaints over intertiiglecdffairs 18

Although the questionnaire related to the operation of a pulfiee ptheConnick

majority saw it as an extension of the dispute over the transfer B an employee grievance
concerning matters internal to théic#, not matters of public concern. Unlike the

teacher irPickering the attorney ir€onnickwas not seeking to inform the public about
anything.

Had the questionnaire touched upon no matter of public concern at all, the
analysis would have ended there and the district attorney would have been free to take
whatever action he pleased. Howetbke Court found that the question about forced
participation in political campaigns pertained to a matter of public conteisitriggered
the Pickeringbalancing tesfThe Court said this meant giving "full consideration” to the
governmentinterest in the &fctive and dfcient fulfillment of its responsibilities to the
public. Pertinent considerations would include whether the speech impaired discipline by
superiors or harmony among co-workers, had a detrimental impact on close working
relationships for which personal loyalty and confidence are necesspgded the
performance of the speal@uduties, or interfered with the regular operation of the

16461 U.S. at 146-4But seéVaters v Churchill, 51 U.S. 661 (1994)€éasonable investigation of a
proposed speech-based termination is required to reduce the risk of inadvertent termination for speech that
is protected by the Firstmendment).

17 Kozef,supranote 8, at 1016.

18461 U.S. at 149.



government? The Court held 5-4 that the district attorney did not have to tolerate action
he reasonably believed would disrupt thigcef undermine his authorjtand destroy

close working relationship§€onnickthus struck the balance in favor of the government
employer

C. Rankin vMcPherson

Rankin vMcPherso® provides an example of a 5-4 split that struck the balance
in favor of the employedrdith McPherson was a clerical worker in a law enforcement
agency whose job did not bring her into contact with the puien she heard on the
office radio of the attempted assassination of President Reagan, she remarked to a co-
worker, OIf they go for him again, | hope they get hignGther co-worker overheard the
remark and reported it to Constable Rankin, the electeabfor whom she worked. He
confronted her about the remark and, following the discussion, fired her

The Court began its opinion by warning government employers that they should
proceed against employees only for speech that hampers public functions, not for speech
with which the employer disagredsirning then to th€onnickanalysis, the Court
concluded first that the speech dealt with a matter of public cont#iite a threat to kill
the president would not be protected, McPhessetafement was not a threat but simply
an inappropriate remark. Like the inaccurate statemetEkering,remarks of this kind
have to be tolerated if freedom of speech is to have Othe breathing space it needs to
survive.&

Having concluded that McPherserstatement addressed a matter of public
concern, the Court proceeded to Biekeringbalancing testThe government provided
no evidence that the remark interfered with theieht functioning of the dice, no
danger that the employee discredited thHie®tby making the statement in public, and no
assessment that the remark demonstrated a character trait that made her unfit to perform
her work.Therefore, the government failed to meet its burden of justifying the digchar
OWhere, as here an employee serves no confidential, policymaking or public contact role,
the danger to the agensygdccessful functioning from that employepdyate speech is
minimalE. At some point, such concerns are so removed from fletiet functioning
of the public employer that they cannot prevail over the free speech rights of the public

19 professor Schoen lists the following among the factors that enter irRickezingbalance: the content

of the speech, the time, place, and manner of the speech, the context and motive of the speech, the actual or
potential efects of the speech, and the emplogee€ponsibilities within the government. Schasemra

note 8,at 30.

20483 U.S. 378 (1987).
21483 U.S. at 387.



employee.®The dissenters chastised the holding as one that allowed a person to Oride
with the cops and cheer for the robbéis.O

Of thePickering/Connickule, Professor Erwin Chemerinsky observes:

On the one hand, this lessened protection of the speech of
government employees can be justified based on the €dexite to
minimize judicial interference with the governmentgde as employe©n
the other hand, the test can be criticized for not providing adequate
protection for the speech rights of government employées.
requirement that the speech be of public concern can be questioned
because the Firstmendment generally has no such limitation and because
of the narrow definition of public concern@onnick;the employeaO
speech there concern the functioning of an important pulfieeof
Moreover the simple balancing test B weighing speech interests against
the governmenglnterest in administrativefafiency B can be questioned
as failing to place stitient weights on the Fir&¢mendment side of the
scale?*

In Connick the Court acknowledged thefitifilty in its approach. Howevegit said, O[b]
ecause of the enormous variety of fact situations in which critical statements by teachers
and other public employees may be thought by their superiors, against whom the
statements are directed, to furnish grounds for dismissal, we do not deem it either
appropriate or feasible to attempt to lay down a general standard against which all such
statements may be judged.O

II. Garcetti v Ceballos
The preference in the modern cases for a nuanced approach rather than a bright-

line rule necessarily leaves many unanswered questions with which lower courts must
struggle?® It was somewhat unexpected then thabarcetti v Ceballog’ the Court

22483 U.S. at 390-91.

23483 U.S. at 394 (Scalia dissenting).

24 Erwin ChemerinskyCONSTITUTIONAL LAW: PRINCIPLESAND PoLIcIES 1112-13 (3d ed. 2006).

25461 U.S. at 154 quotingickering 391 U.S. at 569.

26 See, e.gBoard of Commissioners #flabaunsee County Wmbehy 518 U.S. 668 (1996) (First

Amendment protects independent contractors from the termination of at-will government contracts in
retaliation for their exercise of freedom of speech.). OThere is ample reason to believe that such a nuanced
approach, which recognizes the variety of interest that may arise in independent contractor cases, is
superior to a bright-line rule distinguishing independent contractors from emplolbedt.€¥ 8.

27 US.__,126S.Ct. 1951, 164 L.Ed.2d 689, 74AW8R57 (May 30, 2006).
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opted for a categorical answer to one of those questions: whether thetersiment
protects a government employee from discipline based on speech made pursuant to the
employeefoficial duties.

A. The Majority Opinion

Richard Ceballos was an experienced deputy district attorney infite affthe
LosAngeles County Districhttorney, Gil GarcettiA defense attorney in a pending
criminal case asked Ceballos to review didatit used by the police to obtain a critical
search warranihe defense attorney said there were inaccuracies infithavit After
examining the diidavit, visiting the location it described, and talking to the deputy $herif
involved, Ceballos concluded that the defense attorney was right. Ceballos told his
superiors and followed up by preparing a disposition memorandum recommending
dismissal of the cas&hat led to a heated meeting between representatives of the district
attorney©ofice and the sheifi@® department called to discuss thigdafit. Afterwards,
the ofice decided to proceed with the case pending the disposition of a defense motion to
challenge the warramit the hearing on the motion, the defense lawyer called Ceballos to
testify; the trial court rejected the challenge.

Ceballos claimed that subsequently hdesefl a series of retaliatory employment
actions. He filed a grievance, which was denied, and a lawsuit follGwedederal
district court granted summary judgment in favor of the defendants; the U.S. Court of
Appeals for the Ninth Circuit reversed. In a 5-4 decision, the U.S. Supreme Court
reversed the Ninth Circuit. Justice Kennedy wrote the majority opinion, joined by Chief
Justice Roberts and Justices Scdllmmas, andlito.

Pickeringand the later cases, said Justice Kennedy

identify two inquiries to guide interpretation of the constitutional
protections accorded to public employee spe€bh.first requires
determining whether the employee spoke as a citizen on a matter of public
concernE. If the answer is no, the employee has no Rimstndment
cause of action based on his or her emp@yeaction to the speechE. If
the answer is yes, the possibility of a Fiketendment claim arise$he
guestion becomes whether the relevant government entity had an adequate
justification for treating the employee #ifent from any other member of
the general publicEA government entity has broader discretion to restrict
speech when it acts in its role as emplopet the restrictions it imposes
must be directed at speech that has some potentidétd tife entity
operationg8

28164 L.Ed.2d at 698-99.



That Ceballos expressed his view inside higefrather than publiclyand that it
concerned the subject matter of his employment, said Justice Kemrezdynot
dispositive.The controlling factgrhe said, was that his expressions were made pursuant
to his duties as a calendar dep@y% hold that when public employees make statements
pursuant to their éitial duties, the employees are not speaking as citizens for First
Amendment purposes, and the Constitution does not insulate their communications from
employer discipline®

For Justice Kennedy this was a case about the public em@ @ity to control
what the employer itself had commissioned or createdicDEéommunications have
official consequences,O he s®iGupervisor must be able to ensure that those
communications were accurate, demonstrated sound judgment, and promoted the
employef mission. From his perspective, the greater danger was that the rule adopted by
the Court ofAppeals, would displace managerial discretion with judicial supervision Oto
a degree inconsistent with sound principles of federalism and the separation of géwers.O

In conclusion, Justice Kennedy said,

Exposing governmental ifefiency and misconduct is a matter of
considerable significancAs the Court noted i€onnick,public
employers should, Oas a matter of good judgment,O be Oreceptive to
constructive criticism déred by their employees.O Ehe dictates of
sound judgment are reinforced by the powerful network of legislative
enactmentsNsuch as whistle-blower protection laws and labor codesN
available to those who seek to expose wrongdoingE. Cases involving
government attorneys implicate additional safeguards in the form of, for
example, rules of conduct and constitutional obligations apart from the
FirstAmendmentE. These imperatives, as well as obligations arising
from any other applicable constitutional provisions and mandates of the
criminal and civil laws, protect employees and provide checks on
supervisors who wouldrder unlawful or otherwise inappropriate
actions®?

B. The Dissents

In his brief dissent, Justice Stevens captured the essence of the dissentersO
position.The proper answer to the question posed by Justice Kennedy at the outset of the

29164 L.Ed.2d at 701.
30164 L.Ed.2d at 702.
81164 L.Ed.2d at 702.

32164 L.Ed.2d at 703-04 (internal citations omitted).
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majority opinion, he said, Ois OSometinmes, ONevalE The notion that there is a
categorical dierence between speaking as a citizen and speaking in the coursesof one®
employment is quite wrong®©O

Justice Soutemriting for himself and Justices Stevens and Ginglelaborated?
Prior cases, noted Justice Sou@realized that a public employee can wear a ciitettO
when speaking about subjects closely tied to the empmyeatjobE.35 Some
government jobs combine the roles of employee and citizen, and Justice Souter pointed to
the website of the 6te for which Ceballos worked as evidence that this was an example.
It follows that the need fdPickeringbalancing does not disappear when an employee
speaks on matters that his job requires him to address. For Justice I@ouemg that
speech fronPickeringprotection not only discounts the value of that speech to the
individual, but also deprives the community of informed opinions on important public
issues.

Justice Souter agreed with the majority thafiC¥af communications have
official consequencesO and that Ogovernment needs civility in the workplace, consistency
in policy, and honest and competence in public senA&&H@ better solution, hegued,
is to adjust thé&ickeringbalancing scheme rather than to exclude speech uttered pursuant
to official duties.To warrantPickeringprotection, the speech should be Oon a matter of
unusual importance and satisf[y] high standards of responsibilityE. [I]t is fair to say that
only comment on dicial dishonestydeliberately unconstitutional action, other serious
wrongdoing, or threats to health and safety can weigh out in the employee@Taat
standard, in the opinion of Justice Breygves insuicient weight to managerial and
administrative concerns and is what lead him to write a separate dissenting opinion.

Justice Souter criticized two other aspects of the majority opinion. First, he said, it
was wrong for the majority to regard any statement made within the scope of government
employment as the governmenefn speech. Under the ruleRdésenbeger v Rector
and Visitors of Univ of \&., Owhen the government appropriates public funds to promote
a particular policy of its own it is entitled to say what it wisti8s$40wever agues the
dissent, the employee here Owas paid to enforce the law by constitutional action; to
exercise the county governmenp@bsecutorial power by acting honestigmpetently

33164 L.Ed.2d at 704.

34 Justice Breyer dissented in a separate opinion.
35164 L.Ed.2d at 706.

36164 L.Ed.2d at 709.

37164 L.Ed.2d at 709-10.

38515 U.S. 819, 833 (1995).
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and constitutionally3® He was not paid Oto promote a particular pgitie dissent
regarded the majority@iew of the scope of employer control over speech that owes its
existence to professional responsibilities as too btbad.

Second, Justice Souter criticized the majasipg8essment of the protection
available under whistle-blower statutéghere the majority saw Oa powerful network of
legislative enactments,O the dissenters saw Oa patchworkfOrthatrafividuals
different protection depending on the local, state, or federal jurisdictions that employ
them. Justice Breygein his dissent, focused on the obligation to speak imposed by rules
of professional conduct and constitutional obligations. He said such obligations augment
the need to protect employee speech, diminish the need for government to control the
speech, and mak@&ckeringbalancing appropriate.

[ll. Is The Employedrapped?

As noted above, the Court leaves the fate of the employee exposing governmental
inefficiency and misconduct to the Osound judgmentO of public employers, Oreinforced by
the powerful network of legislative enactmentsNsuch as whistle-blower protection laws
and labor codesNavailable to those who seek to expose wrongdoingE.O In addition, said
the court, there are Oadditional safeguardsO for government attorneys in the form of rules
of conduct and constitutional obligations apart from the BRmstndment. Before
considering those Oadditional safeguards,O some brief comments about the protections in
which the Court puts it faith are in order

A. The Duty of LoyaltyTrap

Having removed the protection of the Fishendment, the court sets the first of
several traps when it says:

We have no occasion to articulate a comprehensive framework for
defining the scope of an employsedties in cases where there is room
for serious debat&Ve reject, howevethe suggestion that employers can
restrict employes®ights by creating excessively broad job descriptions.
E The proper inquiry is a practical one. Formal job descriptions bear little
resemblance to the duties of an employee actually is expected to perform,

39164 L.ed.2d at 711

40 As evidence of this over breadth, Justice Souter suggested that the rule might have important
ramifications for academic freedom in public colleges and univergMiait this Justice Kennedy wrote,
OThere is somegament that expression related to academic scholarship or classroom instruction
implicates additional constitutional interests that are not fully accounted for by thissGustinary
employee-speech jurispruden@ée need not, and for that reason do not, decide whether the analysis we
conduct today would apply in the same manner to a case involving speech related to scholarship or
teaching.O 164 L.Ed.2d at 703.
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and the listing of a given task in an emplogesfiten job description is
neither necessary nor fafent to demonstrate that conducting the task is
within the scope of the employsegfofessional duties for First
Amendment purposés.

The court overlooks the fact that it is not necessary for an employer to create an
excessively broad job description in order to impose upon an employee a duty to disclose
misconduct within the ganizationThe law of agency already does*3o.

Every agent owes to the principal duties of loy&and duties of service and
obediencé? Consider these duties in particular:

Unless otherwise agreed, an agent is subject to a duty to his
principal to act solely for the benefit of the principal in all matters
connected with the agenty

Unless otherwise agreed, an agent is subject to a duty to use
reasonable &rts to give his principal information which is relevant to
affairs entrusted to him and which, as the agent has notice, the principal
would desire to have and which can be communicated without violating a
superior duty to a third persdéh.

Taken togetheithey mean that reporting instances of wrongdoing is implicit in every
employeejob description. It is a duty that every employer has a right to expect the
employee to perform. Concededilge duty may be more extensive in some positions
than in otherd’ If that is what the court means when it refers to the proper inquiry being
a practical one, the statement is tautological afetho efiective protection to the
employee. Because the court categorically excludes fromAfirshdment protection
OdficialO communications, the inquiry the court directs will always work to the
employefd advantage.

41164 L.Ed.2d at 703.

42 SeeRestatement (Second) of the LawAgfency oo 376-398.

43 RESTATEMENT (SECOND) OF THE LAW OF AGENCY 1r 387-98.

44 RESTATEMENT (SECOND) OF THE LAW OF AGENCY o 377-86.

45 RESTATEMENT (SECOND) OF THE LAW OF AGENCY 0387,

46 RESTATEMENT (SECOND) OF THE LAW OF AGENCY ©381.

47The existence and extent of the duties of the agent to the principal are determined by the terms of the

agreement between the parties, interpreted in light of the circumstances under which it is madeE.
RESTATEMENT (SECOND) OF THE LAW OF AGENCY ©376.
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At least one court has already sprung the duty-of-loyalty trapptimger v City
of Atlanta#® an employee of thatlantaWorkforce Developmerigency claimed he was
fired for speaking up about financial mismanagement at the agémegity agued that
Garcettibarred the claim because the employee made the statements pursuant to his
official duties.The employee asserted that reporting agency mismanagement was not part
of his oficial duties because his day-to-day activities B policy and system building,
member support, external relations, administration, and compliance b did not include
fiduciary obligations.

The court acknowledged that the inquiry Owas a practical one.O Nevertheless, said
the court, the law imposes upon employees a duty to do whatever the employer might do
in the protection of his mast8rpropertyWhen the employee spoke out about the
wrongdoing of agency 6iers, he was speaking out of regard for his empl@yiaterest.

He thus Ohad an obligation as an employee to engage in the speechEidéssue.
expression fulfilled on the plainti® job responsibilities and was made in plaif@ifole
as an employee/{The court accordingly awarded the city summary judgrifent.

B. The Grievance Procedufeap

The court tells us, Ogublic employer that wishes to encourage its employees to
voice concerns privately retains the option of instituting internal policies and procedures
that are receptive to employee criticism. Giving employees an internal forum for their
speech will discourage them from concluding that the safest avenue of expression is to
state their view in public®But if this enlightened employer follows the cosirtO
suggestion, the employee who uses that procedure falls into yet another trap. Jack Balkin,
Knight Professor of Constitutional Law and the Fistendment a¥ale, in his blog
Balkinization, explains:

After Ceballos employees who do know what they are talking
about will retain FirsAmendment protection only if they make their
complaints publicly without going through internal grievance procedures.
Although the Court suggests that its decision will encourage the creation

48 Springer v City of Atlanta, No. CMA 1:05CV0713 GET2006WL 22461888 (N.D.GaAug 4, 2006).
49 Slip Opinion at *4.

50 See alsdPrice v MacLeish, Nos. 04-956(GMS), 2008L 2346430 (D.DelAug. 14, 2006) (Police

officers were expected to speak out within the chain of command if they noticed any hazardous firing range
conditions.) Compae Walters v County of Maricopa, No. C\94-1920-PHX-NVW 2006WL 2456173 (D.

Ariz. Aug. 22, 2006) (OAny attempt to inflatalters' job description so as to include blowing the whistle

on other diicers would likely exceed the Opractical inqutygdested by the Supreme Court.O), Slip

opinion at *14; Batt vCity of Oakland, No. C 02-04975 MHBEO06WL 1980401 (N.D.Cal. July 13, 2006)
(Evidence supports claim that, notwithstanding affigiaf policy, plaintiff had a duty not to report

misconduct.).

51164 L.Ed.2d at 703.
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and use of such internal procedures, it will probably not have fieat.ef

Note that if employees have obligations to settle disputes and make
complaints within internal grievance procedures, then they are doing
something that is within their job description when they make complaints
and so they have no Fisinendment protections in what they skignce
employees will have incentives not to use such procedures but to speak
only in public if they want Firshmendment protections (note that if they
speak both privately and publiciyhey can be fired for their private

speech). Howeveif they speak only publiclythey essentially forfeit their
ability to stay in their jobs, first because they become pariahs, and second,
because they have refused to use the employer's internal mechanisms for
complaint (mechanisms which, if they used them, would eliminate their
FirstAmendment rights). In short, whatever they do, they are pretty much
screwed. So the fefct of the Court's decision is to create very strong
incentives against whistleblowing of any kind. (Another possible result of
the case is that employees will have incentives to speak anonymously or
leak information to reporters and hope that the reporters don't have to
reveal their sources$j.

C. TheWhistleblowerTrap

The majority opinion sets yet another trap when it alludes to Othe powerful
network of legislative enactmentsNsuch as whistle-blower protection laws and labor
codesNavailable to those who seek to expose wrongdoAithGugh legislatures in all
fifty states have enacted whistleblower protection statutes, their measure and scope vary
greatly®3 The dissenters have the strongguanent when they sa@pthe combined
variants of statutory whistle-blower definitions and protections add up to a patchwork,
not showing that worries may be remitted to legislatures for réfief.O

The whistleblower is in a double bindis noted above, the law of agency imposes
on every employee simultaneous duties of loyalty and care. By reporting suspicious
activities, the whistleblower may violate her duty of loyalty to the principal by disclosing

52 Jack BalkinCeballos B The Court Eates Bad Information Policittp://balkin.blogspot.com/2006/05/
ceballos-court-creates-bad-information.html.

53See generall\Elletta Sangrey Callahan amdrry Morehead DworkinThe State of State Whistleblower
Protection 38AM. Bus. L.J.99 (2000) §howing that coverage varies greatly and that judicial
interpretations of similar provisions are inconsistent from state to ssae alsd&robert G Vaughn State
Whistleblower Statutes and the Futwf Whistleblower Rtection 51ADMIN. L. REv. 581 (1999) (aguing
thatmany statutes fail to address important, if not crucial, issies)National Conference of State
Legislatures summarizes state whistleblower laws in a table at http:Mesheg/programs/employ/
whistleblowermtm..

54164 L.Ed.2d at 713 (Souter dissenting).
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confidential informatiort®> At the same time the failure to report such activities may be a
violation of the duty of care.

A complete exposition of the patchwork nature of the protectidosiatl
whistleblowers is beyond the scope of this paPpeie example, howeveshould sufce
to demonstrate the poirlluffman v Office of Personnel Managem&nieveals the
inadequacy of that portion of the network that protects employees of the federal
government, th&Vhistleblower ProtectioAct of 198927

Kenneth Hufman was am\ssistant Inspector General in thefi®d of the
Inspector General (OIG) for the fizk of Personnel Management (OPM). In a series of
memoranda to his supervisbe alleged that the supervisor violated personnel practices,
that other OIG managers violated personnel practices, that certain contracts constituted a
gross waste of funds and gross mismanagement, and that certain conduct within the
agency constituted a violation of lamle, or regulation, gross mismanagement, and
abuse of authorityHuffman claimed that these were protected disclosures under the
WPA and that they were a contributing factor to the agendg€ision to terminate him.

Huffmanaffirms earlier decisions that complaints to a supervisor about the
superviso® conduct are not OdisclosuresO for the purposeWPhealthough
disclosures about othemgfdngdoing are protected, as are disclosures to the58ress.
Furthermore, the court held, disclosures made as part of the emglogem@ duties are
not covered. O[A]ll government employees are expected to perform their required
everyday job responsibilities Opursuant to the fiduciary obligation which every employee
owes to his employgd® Huffman in other words, also springs the duty-of-loyalty trap.

In the instance of the employee who, as part of his normal duties, has been
assigned to investigate and report wrongdoingy¥Pa affords no protection. Rather it
was designed Oto protect employees who go above and beyond the call of duty and report

55 An agent is privileged to reveal information confidentially acquired by him in the course of his agency in
the protection of a superior interest of himself or a third pefus, if the confidential information is to

the efect that the principal is committing or is about to commit a crime, the agent is under no duty not to
prevent itE. RESTATEMENT (SECOND) OF THE LAW OF AGENCY & 395, Comment f.

56263 F3d 1341 (Fed. Ci2001)

7 See generally Thomas M. Devine,The Whistleblower RtectionAct of 1989: Foundation for the

Modern Law of Employment Dissebf, ADMIN. L. REv. 531 (1999) (OTh&histleblower ProtectioAct is

a work in progress. Freedom of employment dissent is continuing to evolve for federal employees, but they
still would be foolhardy to rely on the law's promise of strengthened free speech tiayas577.);

Rebecca L. Dobias, Notdmending The WhistleblowerdectionAct: Wl Federal Employees

Finally Speak \ithout Fear? 13FeD. CIRcuIT B.J. 117(2003) (examining current problems with

whistleblower law and reviewing Federal Circuit decisions that narrow the act).

58|d. at 1351.

591d. at 1351 quotingVillis v. Dept ofAgriculture, 141 Bd 1139, 1144 (Fed. Cir1998).
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infractions of law that are hiddef®®lowever in the instance where that employee,
feeling that the normal chain of command is unresponsive, reports wrongdoing outside of
normal channels, is protectét.

Huffman could not escape discipline for making the very disclosures the majority
invites.This creates a perverse incentive for the employee to take his accusations public
and receive Firdhmendment protection rather than seeking to take them up the chain of
command and risk retaliation.

As Professor Balkin pointed out above, thieefof the Court's decision is to
create very strong incentives against whistleblowing of any®iwhistleblowers
become pariahghe experience of Jesselyn Radack, a former legal advisor in the Justice
Department's ethics unit who advised her agency that it would violate ethics rules to have
the FBI interrogate Johwalker Lindh without his attornegerves as a warnii§OWhen
| blew the whistle on government misconduct in the Lindh case - first internally and then
in the press, after | was forced out of the Justice Department - the government publicly
branded me a Oturncogh©me fired from my private sector job by disparaging me to my
new bosses, placed me under criminal investigation, and put me on the @stoAftyd
the WPA helped me not at alPNor did internal grievance procedures help Ceballos.

IV. Additional Safeguards?

As Part Il showed, the employ®8rgood judgment and the network of
whistleblower statutes turn out to be no safeguards for the public empityee.
additional safeguards for government attorneys in the form of rules of conduct turn out to
be theonly safeguards, if indeed they exist at all. Upon closer examination, the
government lawyer fares no better than his or her non-lawyer counterparts do.

A. The problem generally

The Courtéconfidence in the ability of the canons of legal ethics to protect
government lawyers and check their supervisors is misplaced in part because the Orules of

60263 F3d at 1353.
611d. at 1354.

62 Supra note 50.

63 Jesselyn Radackyhy the Sugme Court Got It Véng When It Rejected a Government Whistleblower's

First Amendment ClaipFindlawWrit, http://writ.news.findlaucom/commentary/20060607_radack.html,
(OThawnhistleblower ProtectioAct is an abysmal failure.O).

641d. See alsdesselyn RadacKkhe Governmerkttorney-Whistleblower and the Rule of Confidentiality:
Compatible at Last] 7 GEO. J.LEGAL ETHICS 125 (2003).
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the law of legal ethics as constituted for the private lawyer are not reliablefactd/ef
guides for the public lawyerE®

OThe ultimate source of the rules of legal ethics is the lasligat
relationship.The paradigm of that relationship is one lawyere client
and the lawyeB first duty is to serve and protect the interests of that
clientE. The structure of the lawy@ relationship to the government
client is not so simples®0

There is a fundamental tension between the government i@syslic role and the

private relationship basis of traditional conceptions of legal ethidereover

traditional ethics tend to play up the role of lawyer as advocate and play down the role of
lawyer as counsel$P More so than for his private counterpart, the work of the
government lawyer is non-adversarial. In addition, there is a duality in the function of the
government lawyer not present in the function of the private lawyer: lawyers are the
governmentegal experts while at the same time being responsible to perform the legal
work necessary to implement government pdifcy

Many of the aspects of the government las&eole described
above coincide with the duties of private attorneys. Private attorneys,
much like government attorneys, are responsible for advising clients on
the current state of the latvelping them to form legal positions, and then
advancing those positions. Beyond this surface simildrdwevey the
government layers@le is considerably dirent from that of the private
attorney The most important dérence is that, as part of the agency
decision-making process, the government attorney is responsible for the
positions the agency takes in a way that private lawyers are not. It is this B
admittedly partial D responsibility for the agesqgy@icy that gives rise to
additions duties that private attorneys do no sHare.

B. The problem specifically

65 . Ray Pattersomn,EGAL ETHICS; THE LAW OF PROFESSIONALRESPONSIBILITY at Pt I11-4.
661d., Pt.III-3 (1982).

67 Note,Rethinking the Rifessional Responsibilities of Fedefajency Lawyersll5 Harv L. Rev 1170,
1170 (2002).

681d. at 1183.
691d. at 11.78.

701d. at 1180.See als®@ruceA. Green Must Government Lawyers OSeek JusticeO in Civil Litigateon?,
WIDENERJ.PuB. L. 235 (2000).
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The Model Rules of Professional Conduct take cognizance of the situation of the
government lawyer in certain instancéésf. we turn our attention from the generally poor
fit between the canons of ethics and the role of the government lawyer to specific
provisions in the canons, we can see more clearly the lack of a safe harbor

Model Rule 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to the representation
of a client unless the client gives informed consent, the disclosus
impliedly authorized in order to carry out the representation orthe
disclosure is permitted by paragraph (b).

(b) A lawyer may reveal information relating to the representation of a
client to the extent the lawyerreasonably believes necessary:

*k%k

(4) to comply with otherlaw or a court order.

Model Rule 1.6 privileges certain disclosures that would otherwise subject a
lawyer to discipline for breach of the duty of confidentiallige obligations imposed by
Model Rule 1.6 apply to attorneys for the government as well as to attorneys in private
practice’? However the lawyer with a government client is, or soon becomes, keenly
aware that his or her situationfeifs markedly from the lawyer with a private client, even
where the private client is angamization’3

Ascertaining the client of the government lawyer is a perennial problem. Many
writers have dered suggestions as to the identity of the government |&vgient.
Prof. Crampton lists as possibilities O(1) the public (2) the government as a whole (3) the
branch of government in which the lawyer is employed (4) the particular agency or
department in which the lawyer works and (5) the responsibéeis who make
decisions for the agen€y* Treating the dfcers as client probably makes for the easiest
application of Rule 1.6 and for determining who can waive the right to confidentiality
Working backward through the list makes it increasinglfiatift to figure out who has
the power to consent to disclosures of confidential information. By the time one gets

71 Some, like Model Rule 1.7, Conflict of Interest: Current Clients, and Model RuleSpé&cial Conflicts
of Interest for Former and Current Governmerfid®@fs and Employees, have little relevance to the issue
here.

72 _LEGAL ETHICS DESKBOOK at 223.
73 SeeMRPC 1.13 (Oganization as Client).

74 Roger C. CramtonThe Lawyer as Whistleblower: Confidentiality and the Government Lasv@eo. J.
LEGAL ETHICS 291, 296 (1991)See alsdteven K. BerensoiPublic Lawyers, Privatedlues: Can,
Should, and W Government Lawyers Serve the Public Ie&f, 41B.C.L. Rev. 789, 797-802 (2000),
Robert PLawry, Who is the Client of the Federal Government LawyarAnalysis of the Véng Question,
37FeD. B.J.61(1978), and Robert Pawry, Confidences and the Government LawarN.C.L. REV. 625
(1978-79).
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through the list to the public as client, the question becomes whether there is really much
that can be truly confidential and whether there is anything to Waive.

Prof. James Moliterno observes that the government |&vglaty of
confidentiality Ois much more modest in scope and perhaps efezardifn kind.8 The
law of legal ethics as constituted for the private lawyer is not necessarily a reliable and
effective guide for the public lawy@f Professor Patterson explains why: OThe ultimate
source of the rules of legal ethics is the lawgleznt relationshipThe paradigm of that
relationship is one lawygone client and the lawy@rfirst duty is to serve and protect the
interests of that clientEThe structure of the lawy@rrelationship to the government
client is not so simple’®This less than perfect fit between the Model Rules and the
situation of the government lawyers is compounded by the fact that the Model Rules as a
whole tend to emphasize the role of lawyer as advocate and downplay the role of lawyer
as counselof’ Rule 1.6 is no exception. Nevertheless, the common assumption is that the
government lawyer represents his or her client in much the same way a private lawyer
represents the individual client and that the rules of ethics apply in much the same way as
well.

Model Rule 1.13 Organization as Client

(a) A lawyer employed orretained by an organization epresents the
organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officey employee or
other person associated with the organization is engaged in action,
intends to act orrefuses to act in a matterelated to the
representation that is a violation of a legal obligation to the
organization, or a violation of law which reasonably might be imputed
to the organization, and is likely to esult in substantial injury to the
organization, the lawyershall proceed as is@asonably necessary in
the best interest of the organization. In determining how to poceed,
the lawyer shall give due consideration to the seriousness of the

75 Kristina Hammond, NotePlugging the LeaksApplying theModel Rulesto Leaks Made by Government
Lawyers18 GEO. J.LEGAL ETHICS 783, 790-91 (2005).

76 James E. Moliternd[he Federal Government Lawy@Duty to Beach Confidentialityl4 TEMPLE POL.

AND CIVIL RIGHTSL. REv. 633, 633 (2005) (Policies such as open records and open meetings laws militate
in favor or a weaker duty of confidentiality and a weaker attorney-client privilege.).

77|, Ray Pattersor,EGAL ETHICS. THE LAW OF PROFESSIONALRESPONSIBILITY, Pt.Il1-4 (1982).

81d. at Pt.I1I-3 (1982).

79 Note,Rethinking the Rifessional Responsibilities of Fedefalency Lawyersl15HARv. L. REv. 1184

(2001).
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violation and its consequences, the scope and natuof the lawyer's
representation, the esponsibility in the organization and the appaent
motivation of the person involved, the policies of the organization
concerning such matters and any otherelevant considerationsAny
measures taken shall be designed to minimize disruption of the
organization and the risk of revealing information relating to the
representation to persons outside the organization. Such measar
may include among others:

(1) asking for reconsideration of the matter;

(2) advising that a separate legal opinion on the mattdye sought for
presentation to appopriate authority in the organization; and

(3) referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the mattereferral to the
highest authority that can act on behalf of the organization as
determined by applicable law

Comment 9 to Rule 1.1&ates that the duty defined in the rule applies to
governmental @anizations. It the goes on to say:

Defining precisely the identity of the client and prescribing the resulting
obligations of such lawyers may be mordidifit in the government

context and is a matter beyond the scope of these Rulditbugh in

some circumstances the client may be a specific agemogy also be a
branch of government, such as the executive branch, or the government as
a whole. For example, if the action or failure to act involves the head of a
bureau, either the department of which the bureau is a part or the relevant
branch of government may be the client for purposes of this Rule.
Moreover in a matter involving the conduct of governmeifficails, a
government lawyer may have authority under applicable law to question
such conduct more extensively than that of a lawyer for a private
organization in similar circumstancédus, when the client is a
governmental @anization, a dferent balance may be appropriate

between maintaining confidentiality and assuring that the wrongful act is
prevented or rectified, for public business is involved. In addition, duties
of lawyers employed by the government or lawyers in military service

may be defined by statutes and regulafidnis Rule does not limit that
authority

Many writers have déred suggestions as to the identity of the government
lawyer@ client. Prof. Roger Cramton suggests as possibilities O(1) the public (2) the
government as a whole (3) the branch of government in which the lawyer is employed (4)
the particular agency or department in which the lawyer works and (5) the responsible
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officers who make decisions for the age@®As a prosecutoisubject to the obligations
of Bemger and armed with information that a policéagr took liberties with an &tlavit
supporting a search warrant, one might fairly say that Ceballos Oknows that [another]
person associated with theganization is engaged in action E related to the
representation that is a E violation of law which reasonably might be imputed to the
organization, and is likely to result in substantial injury to thgapizationE.O

Reasonable minds might filif as to whether Ceballos proceeded Oas is reasonably
necessary in the best interest of thganizationO because they willféifas to the

identity of the client in this circumstance.

Rule 3.6Trial Publicity

(a) A lawyer who is participating or has patrticipated in the
investigation or litigation of a matter shall not make an extrajudicial
statement that the lawyerknows orreasonably should know will be
disseminated by means of public communication and will have a
substantial likelihood of materially prejudicing an adjudicative
proceeding in the matter

(b) Notwithstanding paragraph (a), a lawyermay state:

(2) the claim, offense odefense involved and, except when phibited
by law, the identity of the persons involved;

(2) information contained in a public record,

(3) that an investigation of a matteris in progress;

(4) the scheduling orresult of any step in litigation;

(5) a request forassistance in obtaining evidence and information
necessary theeto;

(6) a warning of dangerconcerning the behaviorof a person involved,
when there is reason to believe that thex exists the likelihood of
substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) thwugh (6):

(i) the identity, residence, occupation and family status of the accused,;
(i) if the accused has not been apghended, information necessary to
aid in apprehension of that person;

(iii) the fact, time and place of arest; and

(iv) the identity of investigating and arresting officers oragencies and
the length of the investigation.

(c) Notwithstanding paragraph (a), a lawyemmay make a statement

80 See, e.gRoger C. CramtonThe Lawyer as Whistleblower: Confidentiality and the Government Lawyer
5 GEO. J.LEGAL ETHICS 291, 296 (1991)See alsteven K. BerensoPublic Lawyers, Privatedlues:

Can, Should, and WGovernment Lawyers Serve the Public Ietf 41B.C.L. Rev. 789, 797-802.

(2000), Robert R_awry, Who is the Client of the Federal Government LawyarAnalysis of the Yéng
Question 37 FeD. B.J.61 (1978), and Robert Rawry, Confidences and the Government Lawar
N.C.L.Rev. 625 (1978-79).
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that a reasonable lawyemould believe is equired to protect a client
from the substantial undue pejudicial effect of recent publicity not
initiated by the lawyer or the lawyer's client.A statement made
pursuant to this paragraph shall be limited to such information as is
necessary to mitigate theecent adverse publicity

(d) No lawyer associated in a firm orgovernment agency with a
lawyer subject to paragraph (a) shall make a statement phibited by
paragraph (a).

Several courts found Fir8Bimendment problems with DR-107, the
predecessor to Model Rule 38n Gentile v State Bar of Nevadg the Supreme
Court also found problems with a Nevada rule that was almost identical to the
original version of Model Rule 3.8imended in response to that decision, the
present version of Rule 3.6(b) creates a safe harbor to avoid unconstitutional
restrictions on a lawy@ FirstAmendment right to comment on litigati&h.

When a lawyer representing government in a criminal or civil case makes
the statements allowed by Rule 3.6(b), invariably the lawyer speaks in his or her
official capacity Howevery the assurance provided by the rule that the lawyer will
not face discipline by the bar does not prevent his facing discipline by his
government employeeven where the comment is a self-defense type statement
contemplated by Rule 3.6(c). It is hard to imagine a matter of greater public
concern than the fundamental fairness of the criminal justice system, but after
Garcettithe courts never get to reach that question in the case of the prosecutor
dischaged after making a statement allowed by the rule but is unwelcome to the
employer

Model Rule 3.8 Special Responsibilities of a Bsecutor
The prosecutorin a criminal case shall:

(a) refrain from prosecuting a charge that the prsecutorknows is not
supported by probable cause;

81 Deskbook at 769.
82501 U.S. 1030 (1991).

83 But see the additional restrictions imposed upon prosecutors by Model Rule 3.8(f): OThe prosecutor in a
criminal case shall: E (f) except for statements that are necessary to inform the public of the nature and
extent of the prosecutor's action and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public condemnation of the
accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or
other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.O Comment 5
makes clear that Rule 3.8 supplements rule 3.6 and is not intended to restrict statements that comply with
rule 3.6.
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*k%k

(d) make timely disclosue to the defense of all evidence or
information known to the prosecutorthat tends to negate the guilt of
the accused omitigates the offenseE.

*k%k

Ceballos concluded that the defense attorney who approached him to review the
affidavit supporting the search warrant was correct in his assertion thatidasiafvas
inaccurate. In hindsight he was wrong, but at the time he was recommending that the case
be dismissed he was acting consistent with the ethical duty imposed on him by Model
Rule 3.8(a).

A prosecutoplays a unique role in the justice system; he or she is a Ominister of
justice.Q\ prosecutor has a duty Oto see that the defendant is accorded procedural justice
and that guilt is decided upon the basis ofisieht evidence @The classic description
of the prosecutor's anomalous role comes fBager v United States295 U.S. 78
(1935):

[The prosecutor] is the representative not of an ordinary party to a
controversybut of a sovereignty whose obligation to govern impartially is
as compelling as its obligation to govern at all; and whose interest,
therefore, in a criminal prosecution is not that it shall win a case, but that
justice shall be donés such, he is in a peculiar and very definite sense
the servant of the Igwhe twofold aim of which is that guilt shall not
escape or innocence &if He may prosecute with earnestness and sigor
indeed he should do so. But, while he may strike hard blows, he is not at
liberty to strike foul ones. It is as much his duty to refrain from improper
methods calculated to produce a wrongful conviction as it is to use every
legitimate means to bring about a just &he.

The ethical obligations delineated in Rule 3.8 are partly grounded in constitutional
protections dbrded criminal defendants. Rule 3.8(d), for example, gives expression to
the rule ofBrady v Maryland It was his duty undeéBrady, as Ceballos understood it,
that led him to share his disposition memorandum with defense counsel, which in turn led

84 MODEL RULES OFPROFL CONDUCT R. 3.8 cmt. [1] (2002).

85 See Brenner & Durhanfpward Resolving Rysecutor Conflicts of Intest 6 GEO.J.LEGAL ETHICS 514
(1993) (prosecutors chgd with three inherently conflicting roles: politician, advocate, and "administrator
of justice”). See generally Gershmaihe Posecutor's Duty toriith, 14 GEO.J.LEGAL ETHICs 309 (2001);
GreenWhy Should Rrsecutors OSeek Justice@2FORDHAM URB.L.J. 607 (1999); LanctofThe Duty of
ZealousAdvocacy and the Ethics of the Federal Government Lawyer: Tlee Hadest Question$4
S.CaL.L.REV. 951 (1991); McMunigalAre Posecutorial Ethics Standas Diffeent? 68 FORDHAM

L.Rev. 1453 (2000); UvillerThe Neutral Posecutor: The Obligation of Dispassion in a Passionate
Pursuit 68 FORDHAM L. REV. 1695 (2000); SymposiurRrosecutorial Ethics53U. PITT. L. REV. 271

(1992).
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to his being called as a witness at the hearing on the defense motion.

In hindsight, Ceballos was wrong, at least from the perspective of the trial judge,
in his conclusion about thef@favit and about the exculpatory value of his investigation
into the underlying facts. Howeveemembering that Ceballos was an experienced
prosecutor in his own right, he was acting on his what he understood to be his ethical
obligation in the circumstances. Subsequent events showed that doifoydedaiim no
protection from adverse action.

The reality is that prosecutors need the cooperation and good will of the
police to do their job &ctively. Once the police lost confidence inADA in a
sensitive position and who, infeft, had accused them of lying, Garcetti had to
take some action to make amends.

Rule 5.1 Responsibilities of Partners, Managers,
and Supervisory Lawyers

(a) A partner in a law firm, and a lawyerwho individually or together
with other lawyers possesses comparable managerial authority in a
law firm, shall make reasonable efforts to ensu that the firm has in
effect measues giving reasonable assurance that all lawyers in the
firm conform to the Rules of Professional Conduct.

(b) A lawyer having direct supervisory authority overanother lawyer
shall make reasonable efforts to ensw that the otherlawyer
conforms to the Rules of Pofessional Conduct.

(c) A lawyer shall be responsible foranother lawyer's violation of the
Rules of Piofessional Conduct if:

(1) the lawyerorders or, with knowledge of the specific conduct,
ratifies the conduct involved; or

(2) the lawyeris a partner or has comparable managerial authority in
the law firm in which the other lawyer practices, orhas direct
supervisory authority over the otherlawyer, and knows of the conduct
at a time when its consequences can be avoidedmoitigated but fails
to take reasonable emedial action.

Although couched in the language of private practice, the duty imposed by this
rule applies to other lawyers with general supervisory powers, including heads of
government dfces. Supervisory lawyers have a duty to see that subordinates act in an
ethical mannerut as Rule 5.2 makes cletire subordinate cannot escape responsibility
for unethical behavior simply because the supervisor judges it to be ethical.
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Rule 5.2 Responsibilities of a Subordinate Lawyer

(a) A lawyer is bound by the Rules of Pofessional Conduct
notwithstanding that the lawyer acted at the direction of another
person.

(b) A subordinate lawyerdoes not violate the Rules of Rxfessional
Conduct if that lawyer acts in accordance with a supervisory lawyer's
reasonable esolution of an arguable question of mfessional duty

Comment2 to Model Rule 5.2 provides:

When lawyers in a supervissubordinate relationship encounter a
matter involving professional judgment as to ethical dingy supervisor
may assume responsibility for making the judgment. Otherwise a
consistent course of action or position could not be taken. If the question
can reasonably be answered only one,wag duty of both lawyers is
clear and they are equally responsible for fulfilling it. Howeiféhe
guestion is reasonablygarable, someone has to decide upon the course of
action.That authority ordinarily reposes in the supervisod a
subordinate may be guided accordinglgr example, if a question arises
whether the interests of two clients conflict under Rule 1.7, the
supervisor's reasonable resolution of the question should protect the
subordinate professionally if the resolutiorsigosequently challenged.

The terms Oguable question of professional responsibilityO and Oreasonable resolutionO
are subject to debate and interpretatfoRule 5.2 may provide false comfort to a junior
lawyer and certainly provides no protection where the junior lawyer disagrees with his
superviso® resolution and acts on his own understanding of his ethical obli§ation.

V. Conclusion
While many governments exercise the Ogood judgmentO in which the court puts

its faith, lawyers in government know from personal experience that many d@not.
suggest then that government employers are adequately protected by whistleblower

86 |_egal Ethics Deskbook at 897.

87 Some commentators have taken the rule to task. Se&&os,Us fstm Ourselves50RUTGERSL. REV.

2189 (1998) (decrying failure of Rule 5.2(a) to impart senior lawyers' responsibility for their own actions to
newer associates); Keatingehe Floggings W Continue until Morale Impoves: the Supervisingttorney

and His or Her Firm 39 S.Tex.L.Rev. 279 (1998) (suggestingfett of Rule 5.2 may be to reduce vigor of
associates' examination of questionable ethics); Rive Superior Gfers Defense in Legal Ethics:

Sending the Yéng Message toodng Lawyers32 WAKE FORESTL. Rev. 887 (1997) (criticizing Rule 5.2

(b) for providing "Nurembey defense" for subordinate lawyers).
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statutes and rules of conduct turns out to be wishful thinKing.court©decision in
Garcetti will make it even harder than it already is to attract talented, conscientious
people to work in government.
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