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STATEMENT CONCERNING ORAL ARGUMENT

The Appellee requests oral argument and believes that it might assist the Court in

resolving the issues presented on appeal.
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COUNTER-STATEMENT OF THE CASE

Mary C. Gaines (hereinafter “Gaines”) worked for the Division of Unemployment

Insurance of the Department for Employment Services of the Kentucky Workforce

Development Cabinet (hereinafter “WDC”) since 1972.1 (See T.D., Mary Gaines August
23, 2003, p.139) She began her employment as an office assistant and after thirty-one
years worked her way to becoming one of the highest classified auditors in the Division
of Unemployment Insurance. (First Amended Complaint 9 4-5)

Gaines’ ascent from the position of office assistant to a senior auditor was not
easy. (See Trial Testimony Mary Gaines, May 18, 2004) She had not even considered
becoming an auditor, a position dominated by males in the 1970's, until a supervisor
recognized her talents and encouraged her to take on more responsibility. (See Trial
Testimony Mary Gaines, May 18, 2004) To advance her career, Gaines attended night
classes at both the University of Louisville and Bellarmine University in order to obtain
her degree. (See Trial Testimony Mary Gaines, May 18, 2004)

Unfortunately, once Gaines attained the necessary education and experience to be
a field auditor, she was confronted with a system that treated women differently from
men. (First Amended Complaint § 7) Since at least 1993, Gaines performed the same
duties as similarly situated male field auditors, yet was paid less. (I1d.) She also was
assigned duties that her male colleagues refused as well as menial tasks (like caring for a
supervisor’s child), which no male field auditor was ever asked to do. (Id. atq7)

As a result of this discriminating environment, Gaines filed a civil action in 1998

alleging gender discrimination and retaliation. (Id. at 9 8) The WDC and Gaines

1 Gaines retired from WDC during the pendancy of this appeal.



approved a Settlement Agreement and the Agreed Order of Dismissal was filed in
August, 2000. (Id.)

After Gaines settled her civil action in August, 2000, her work environment
deteriorated. (First Amended Complaint § 10) As a result, she filed another civil action
in November, 2002, to address the retaliatory actions taken against her since the 2000
settlement. (First Amended Complaint Y 10-30) Therefore, on February 6, 2003, when
Gaines witnessed the purging of former employees file cabinets, she was already a
litigant against the WDC. (See T.D., Mary Gaines August 23, 2003, p-91)

On February 6, 2003, Gaines witnessed Ralph Hunt (hereinafter “Hunt”), her
supervisor, and Pete Sears (hereinafter “Sears”), an employee from Covington, throwing
away confidential and proprietary information from the offices of Howard Founder
(hereinafter “Founder”), John Murphy (hereinafter “Murphy”), Pat Zoll (hereinafter
“Zoll”), and Shirley Lyle (hereinafter “Lyle”), into a dumpster accessible to the public.
(See T.D., Mary Gains July 19, 2003, pp.73, 84)

The purging of documents initially attracted Gaines’ attention because there is a
standard procedure in the Division for Unemployment Insurance office when documents
used by auditors are destroyed. (See T.D., Mary Gains July 19, 2003, p.136) This
procedure requires the use of “burn boxes” that are sent to Frankfort or the documents are
to be shredded and destroyed. (See T.D., Ralph Hunt, February 6, 2004, pp. 64-65, 152;
See T.D., Mary Gains July 19, 2003, p.136; See T.D., Ronnie J. Harris, November 3,
2003, pp.31-32) The Division for Unemployment Insurance follows this procedure
because many of the documents contain social security numbers, cell phone numbers,

wages and other confidential information.



Gaines was not the only person who thought the document purge violated the
Division’s procedure. (See T.D., Mary Gains July 19, 2003, p.137) Ronnie Harris
(hereinafter “Harris™) commented that Fox News, which is located across the street,
would be over to film what was occurring. (See T.D., Ronnie Harris, February 10, 2004,
pp-41-42) Gaines heard Pattie Habeeb (hereinafter “Habeeb”) say, “I don’t know why
anybody would do that?” to which Harris replied, “Well, they do that because of the
lawsuit.” (See T.D., Mary Gains July 19, 2003, p.137)

The documents belonging to Founder and Lyle were particularly important
because both retirees were involved in pending litigation. (First Amended Complaint q
18) In fact, Lyle was a witness for Clark who testified that she was also mistreated when
she worked for the Division of Unemployment Insurance. (See T.D., Mary Gaines
August 23, 2003, p.138) Aside from the issue of confidentiality, Gaines had substantial
reason to believe that the documents purged by Hunt and Sears had a bearing on pending
litigation involving the mistreatment of female Division employees. (See T.D., Mary
Gaines August 23, 2003, pp.138-139)

Not knowing who to contact, Gaines called her attorney, J. Keith Smith
(hereinafter “Smith™), and asked him, as her agent, to report the purge to an appropriate
authority. (See T.D., Mary Gains July 19, 2003, p.75) Smith contacted Greg Higgins
(hereinafter “Higgins”), an attorney for the WDC. (See T.D., Mary Gains July 19, 2003,
p.75)  Higgins contacted James F. Thompson (hereinafter “Thompson™), the
Commissioner for the WDC, who then allegedly called Jack Howard in Louisville to
investigate. (See T.D., James F. Thompson, p. 72) Not surprisingly, the investigation

found no wrongdoing by Hunt or Sears. (Id., at 73-74)



Gaines reported the improper purge of documents through her counsel on
Thursday, February 6, 2003. (See T.D., Mary Gains July 19, 2003, p.75) Two working
days later, on Monday, February 10, Ralph Hunt, Charles Bell, Tony DeName and
Debbie Redmon collectively delivered a letter from WDC Commissioner Thompson to
Gaines, informing her that she was being moved from her office in downtown Louisville
to a suburban office on Preston Highway. (See T.D., Mary Gains July 19, 2003, p. 75)
The letter informed Gaines that she had two days to vacate her downtown office. (See
T.D., Mary Gains July 19, 2003, p. 82) Despite being one of the most senior auditors in
Jefferson County, Gaines was selected to move despite her objections. (See T.D., Mary
Gaines August 23, 2003, pp. 132-134) Another co-worker, Marlene Devito was also
relocated, however, Devito indicated a preference to move because the Preston Highway
office was closer to her home. (See T.D., Marlene Devito February 10, 2004, pp. 11-12)

The Preston Highway office is widely known as the “penal colony.” (See T.D.,
Mary Gains p.77; Hunt, pp.9-10) The name is fitting because being sent there is viewed
as a punishment. (See T.D., Mary Gains July 19, 2003, p. 77)

The nexus between her report on February 6th and the Thompson decision on
February 10th is powerful. Gaines was banished from the downtown office as a result of
her report of the document purge. (See T.D., Mary Gains July 19, 2003, p.78) This
conclusion is bolstered by the fact that Hunt told Gaines that she was barred from the
downtown office unless he summoned her. (First Amended Complaint § 30; See T.D.,

Ralph Hunt, February 6, 2004, pp.48-49) He then took away her keys and her security

card. (Id.)



As a result of the reprisal for alerting the Commissioner of the document purge,
Gaines amended her 2002 complaint on March 5, 2003, to include the whistleblower
claim under KRS 61.102. (First Amended Complaint, §9 13-30) That claim was not
brought before a jury because the Franklin Circuit court dismissed it on legal grounds on
June 2, 2004. (Franklin Circuit Court, Partial Summary Judgment 9 1 attached to
Appellant’s brief as Exhibit 2) A timely appeal \A;as filed on June 9, 2004 and an
Amended Notice of Appeal was file June 11, 2004. On November 10, 2005, a
unanimous court of appeals reversed the circuit court and remanded Gaines’
whistleblower claim for a trial by jury. (Kentucky Court of Appeals Opinion, November
10, 2005 attached to Appellant’s brief as Exhibit 1) This appeal followed.
ARGUMENT
L THE KENTUCKY COURT OF APPEALS CORRECTLY CONSTRUED
THE KENTUCKY WHISTEBLOWER ACT TO INCLUDE MARY
GAINES’ COMPLAINT.
Statutes that are remedial in nature are entitled to a liberal construction in favor of

the remedy provided by law, or in favor of those entitled to the benefits of the statute.

Kentucky Ins. Guar. Ass’n v. Jeffers ex rel. Jeffers, 13 S.W.3d 606, 611 (Ky. 2000). The

Kentucky Whistleblower Act is a remedial law that protects public employees from
retaliation for possessing knowledge of wrongdoing that is not publicly known and who

step forward to help uncover and disclose that information. See Davidson v. Com.. Dept.

of Military Affairs, 152 S.W.3d 247, 255 (Ky.App. 2004).

KRS 61.102(1) provides:

No employer shall subject to reprisal or directly or indirectly use, or
threaten to use, any official authority or influence, in any manner
whatsoever, which tends to discourage, restrain, depress, dissuade, deter,
prevent, interfere with, coerce, or discriminate against any employee who




in_good faith reports, discloses, divulges or otherwise brings to the
attention of the Kentucky Legislative Ethics Commission, the Attorney
General, the Auditor of Public Accounts, the General Assembly of the
Commonwealth of Kentucky or any of its members or employees, the
Legislative Research Commission or any of its committees, members, or
employees, the judiciary or any member or employee of the judiciary, any
law enforcement agency or its employees, or any other appropriate body
or authority, any facts or_information relative to an actual or suspected
violation of any law, statute, executive order, administrative regulation,
mandate, rule, or ordinance of the United States, the Commonwealth of
Kentucky, or any of its political subdivisions, or any facts or information
relative to actual or suspected mismanagement, waste, fraud, abuse of
authority, or a substantial and specific danger to public health or safety.

(Emphasis added).

The Act clearly protects public employees who, in good faith, report misconduct
to an “appropriate body or authority” so as to expose and stop the misconduct. The Act
does not require the report to be made to a third party as the WDC contends. It merely
requires that the report be made to an “appropriate body.” “Appropriate,” given the
context of the statute, is any authority that has the power to address and remedy the
misconduct. In some cases an “appropriate body” will be outside the agency of the
public employee, but an interpretation requiring the report to be made outside of the
organizational chart contradicts the plain language of the statute.

A. WDC’s Interpretation of the Kentucky Whistleblower Act
Eviscerates its Intent.

The Whistleblower Act was intended to protect individuals who step forward to
uncover and expose wrongdoing within our government. This Court has held that public
employees are protected when they step forward and make such a report to an appropriate

body or authority and are retaliated against as a result. Woodward v. Commonwealth,

Ky., 984 S'W.2d 477, 480-81(1998). The WDC(C’s interpretation of the Act would limit

the phrase “appropriate body or authority” so as not to include individuals with direct



oversight of a state agency. This interpretation is simply ridiculous given the structure of
State government.

The Court of Appeals correctly decided that Gaines’ report to the attorney for the
Department of Employment Services constituted a “report” encompassed in KRS
61.102(1). The Department of Employment Services has oversight of the Division of
Unemployment Insurance and is an “other appropriate body or authority” under KRS
61.102(1). Reversing the court of appeals’ decision would deny someone who makes a
good faith report of misconduct, fraud or waste merely because she reported to a person
with oversight of her division but still within the large state agency. This potential result
is demonstrated by the caption of this case. The Division of Unemployment Insurance is
a subdivision of the Department of Employment Services, which is a part of the
Workforce Development Cabinet. At some point, nearly every state agency is overseen
by the executive branch. Therefore, a requirement to report as the WDC believes would
require extensive research to ensure that one is sufficiently outside of his or her agency.
The Appellant asks this Court to deem all “internal” reports unprotected by KRS 61.102.
This interpretation swallows the purpose of the Act.

The structure of KRS 61.102 seeks to protect whisteblowers in every branch of
the state government. If someone uncovers misconduct at the highest levels of the
executive branch, his obvious recourse would not be to report the misconduct to a
subordinate position but to a separate, co-equal branch such as the legislature or
Judiciary. Likewise, a whistleblower in the judicial branch could appeal to an executive

or legislative arm. But, if the misconduct occurs at the lowest rung of an agency, it is

preposterous to read the Whistleblower Act as requiring a report to an outside “third



party” when a state flow chart tells the employee that an agency with a different name has
oversight of that particular department. Should the Act be fairly read so as to require a
hypothetical state mechanic who has knowledge of state vehicles being improperly used
to report the misconduct to the judiciary or the Legislative Research Commission
(“LRC”)? The answer is no.

The WDC offers examples of what it deems to be “other appropriate bod[ies] or
athorit[ies]” including “the Sheriff’s office, the Federal Bureau of Investigation (“FBI™),
OSHA, or the Securities and Exchange Commission (“SEC”).” (Appellant’s Brief p. 6)
Imagine Gaines calling any of these “appropriate bodies™ to report the document purge.
One, throwing away documents is not illegal on its face so it is difficult to see what the
Sheriff could do to remedy the situation. Two, does WDC actually think that the FBI,
OSHA or the SEC will immediately intercede? What would the friendly staffer at the
LRC do with Gaines’ report? If those documents were critical, would they be saved by
an employee who follows the WDC’s interpretation of the Act and makes his report to a
third party remembering that the handling of documents is an internal procedure within
the WDC?

There is no requirement to make a good faith report to a third party but only to an

“appropriate body or authority.” Commonwealth Dept. of Agriculture v. Vinson, Ky., 30

S.W.3d 162, 164 (2000). ~ The Court should clarify that the “appropriate body or
authority” should have the power to remedy the perceived misconduct. Gaines reported

the document purge to the Director of the Department of Employment Services because

he had the power to do something about it. That is exactly the intent of the Act—



remedying misconduct in the government and protecting those who bring the misconduct
to light.

B. The Slippery Slope Should Not Dissuade the Court from
Effectuating the Act.

The WDC misreads the Court of Appeals decision to include reports to “a fellow
employee or supervisor.” (Appellant’s Brief p- 8) Neither the Court of Appeals decision,
nor Gaines advocates this interpretation of KRS 61.102. The WDC’s brief reveals its
disconnect with the reality of public employment when it predicts “savvy public
employee[s]” who report “inefficient paper recycling, excessive use of paper clips or
impoliteness by a supervisor” in order to gain the benefit of KRS 61.102. The above

examples are fairly insulting given the Court’s guidance in Woodward and Vinson, both

of which require reports of misconduct to be made in “good faith.” Using KRS 61.102 to
shield oneself from pending adverse employment action is easily detected given the
established guidance from this Court.

C. Mary Gaines is Not the “Savvy Public Employee” Presented in
the WDC’s Brief.

Mary Gaines worked for the Division of Unemployment Insurance for nearly
thirty years. She retired as one of the most accomplished auditors of her division. KRS
61.102(1) prohibits any reprisal by an "employer" against an employee who in good faith
discloses "any facts or information relative to an actual or suspected violation of any

law." Davis v. Powell's Valley Water Dist., 920 S.W.2d 75, 77 (Ky. Ct. App., 1995).

Two work days after Gaines made a good faith report that confidential or proprietary
information was being improperly discarded, she was confronted by no less than four

managers, who presented a letter from Commissioner James F. Thompson. The letter




stated that she was to move her belongings to the Preston Highway office, known as the
“penal colony” in two days. Further, her security access to the downtown office was
taken and she was told she could only come back when “summoned.”

The WDC contends that the move had been anticipated for weeks before Gaines
officially received her letter. But the factual question, the basic ingredient that makes
summary judgment improper, remains. Was the ultimate decision made as a reprisal for
her report? The motivation for the relocation presents material questions of fact that

cannot be resolved by summary judgment. See Huddleston v. Hughes, Ky., 843 S.W.2d

901, 905 (1992).

The manner in which Gaines was informed of the decision is sufficiently
probative that the decision was a reprisal. Why would four managers be necessary to
deliver a letter if not to intimidate or send a message that Gaines’ behavior would not go
unpunished? When Gaines moved the majority of her belongings and returned to the 6th
and Cedar office to pick up what remained, her supervisor Hunt took her keys and
security card and told her she was not to come back to the office unless summoned.
What message was he sending if not one of intimidation and reprisal?

The WDC paints a picture of clean hands when, in fact, there are many
unresolved questions. These questions should be resolved by a jury. The Court of
Appeals correctly decided that Gaines made a “good faith” report to an “appropriate body
or authority” in order to immediately address the perceived misconduct. That decision

correctly interprets the Whistleblower Act and should be affirmed.
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II. THE FRANKLIN CIRCUIT COURT ERRONEOQUSLY DISMISSED
GAINES’ COMPLAINT ON A LEGAL AND NOT EVIDENTIARY
BASIS.

The Court should ignore the Appellant’s second argument for one very important
reason: the Franklin Circuit court erroneously dismissed Gaines’ whisteblower complaint
because “as a matter of law, the facts alleged do not constitute whistleblowing under the
statute.” (Video Transcript of Summary Judgment Hearing)

The Appellant argues that the Franklin Circuit court may have granted summary
judgment based on an insufficiency of evidence establishing the causal connection
between Gaines’ report and the retaliatory removal from the office and somehow the
Court of Appeals erred by not considering that basis. Again, the Franklin Circuit court’s
decision was short and to the point. It erroneously dismissed Gaines’ whistleblower
claim based on a legal interpretation of the whistleblower statute and not on insufficiency

of evidence as the Appellant now asserts.

The Court should completely ignore this argument as a red herring.

11



CONCLUSION

For the above reasons, Mary C. Gaines respectfully requests that the Court affirm
the decision by the court of appeals and permit her to present her case to a jury of her
peers.

Respectfully submitted,

S GAbNDSAY & JANES, PLLC

David O’Brien Suetholz
515 Park Avenue

Louisville, Kentucky 40208
Tel: (502) 568-5600

Fax: (502) 581-1437
Attorney for Mary C. Gaines
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