


INTRODUCTION

This whistleblower case concerns the appropriate interpretation of KRS 61.102 and whether

the Franklin Circuit Court properly dismissed the whistleblower claims of Respondent Mary C.

Gaines as a matter of law.




STATEMENT CONCERNING ORAL ARGUMENT

The Movant desires an oral argument. The Movant believes that oral argument might assist

the Court in resolving the issues raised on appeal.

it
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STATEMENT OF THE CASE

The whistleblower claim before this Court arises from the employment of Respondent Mary
C. Gaines with the Commonwealth of Kentucky Workforce Development Cabinet, Department for
Employment Services, Division for Unemployment Insurance (“WDC”).

Mary C. Gaines began her employment with WDC in 1972. Subsequent to the appeal of this
action, Mary C. Gaines elected to retire. During her tenure with WDC, Mary Gaines served
primarily as an auditor. Her duties included auditing the accounts of employers to determine
whether the employer had paid an appropriate amount into unemployment insurance fund. At the
time of her retirement, and during the course of this litigation, Mary Gaines was the highest paid
individual in her position as auditor for WDC, whether male or female, in the Jefferson County
office of WDC. See Defendant’s Memorandum of Law in Support of Motion for Summary
Judgment, Affidavit of Cathy Hodgkin, Exhibit No. 2. Only four (4) auditors in the entire state of
Kentucky made more money than Mary Gaines. Id.

Prior to the filing of the current action, Mary Gaines sued WDC for violations of the
Kentucky Civil Rights Act. Franklin Circuit Court, Civil Action No. 98-CI-00602. On August 16,
2000, without any admission of liability, the parties entered into an Agreement of Compromise and
Settlement in connection with the first lawsuit. Within twenty-seven (27) months, Mary Gaines
again filed suit against WDC. The second lawsuit, now before this Court, alleged gender
discrimination and retaliation in violation of KRS Chapter 344. See Complaint.

OnMarch 7,2003, the Franklin Circuit Court permitted Mary Gaines to amend her complaint
to include, inter alia, the whistleblower claim before this Court. Mary Gaines claims that WDC
violated the whistleblower statute because (1) her attorney reported to counsel for WDC, during the
course of this litigation, that documents were being thrown into a dumspter which were either
evidence in this case or confidential documents, and (2) WDC retaliated against Mary Gaines by
transferring her from the downtown Louisville office to the Preston Highway office in Louisville

during February of 2003.



Mary Gaines admitted that the sole report which comprised her whistleblowing activity was
a telephone call from her attorney, J. Keith Smith, to WDC’s attorney, Greg Higgins. Mary Gaines
failed to report the suspected wrongful activity to the Kentucky Legislative Ethics Commission, the
Attorney General, the Auditor of Public Accounts, the General Assembly of the Commonwealth of
Kentucky, or any of its members or employees, the Legislative Research Commission, or any of this
committees, members, or employees, the judiciary or any member or employee of the judiciary, any
law enforcement agency or its employees, or any other entity other than WDC through its attorney,
Greg Higgins. See Transcript of Deposition of Mary Gaines, July 19, 2003, p. 75.

The uncontroverted proof in this action established that the transfer of Mary Gaines to the
Preston Highway office had been planned for more than one (1) year prior to her actual transfer and
for more than eleven (11) months prior to the tossing of trash into a dumpster outside of the
downtown WDC office in January of 2003.

The decision to relocate auditors from the downtown Louisville office to the Preston
Highway office, as well as other regional offices, had been planned as early as July of 2000. See
Defendant’s Memorandum of Law in Support of Motion for Summary Judgment, Exhibit No. 6.
The decision had been planned to better serve the customers or clientele of WDC by providing
assistance to branch offices and increasing the overall efficiency of the department.

Mary Gaines was aware that auditors would be moved from downtown Louisville to the
Preston Highway office as early as February of 2002. Id., Exhibits No. 4 and 5. Mary Gaines had
stated, via e-mail, that she did not want to go to Preston Highway as early as February of 2002. Id.

Ralph Hunt, the direct supervisor of Mary Gaines, conducted numerous meetings with his
auditors concerning the proposed move. During the summer of 2002, Ralph Hunt told Mary Gaines
that she would be moved to Preston Highway. When the move became imminent, Mary Gaines
elected to file this action in November of 2002.

On January 14, 2003, Mary Gaines and her attorney, J. Keith Smith, met with Greg Higgins,
counsel for WDC, and certain employees of WDC concerning the performance evaluation of Mary
Gaines. During the January 14, 2003 meeting, both Mary Gaines and her attorney were specifically
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advised that Mary Gaines would be moved to the Preston Highway office. See Affidavit of Greg
Higgins, Defendant’s Memorandum in Support of Motion for Summary Judgment, Exhibit No. 3.
Neither Mr. Smith nor Mary Gaines objected to the transfer to Preston Highway at the meeting. Id.

Within three (3) weeks of the January 14, 2003 meeting, counsel for Mary Gaines reported
to counsel for WDC that Mary Gaines had observed the throwing of confidential documents
maintained by WDC into a dumpster at the downtown Louisville office. The decision to transfer
Mary Gaines to the Preston Highway office had unquestionably been made prior to her report of the
“dumpster incident” at the beginning of February.

Although not essential to the disposition of this case, it should be noted that WDC
immediately investigated Mr. Smith’s report of spoliation of evidence or destruction of documents.
WDC engaged two employees to go through the dumpster and report the nature of the materials in
the dumpster. See Transcript of Deposition of James F. Thompson, p. 72. Both employees reported
that there were no protected documents in the dumpster. Id., pp. 73-74. All of the employees who
were involved in throwing the materials into the dumpster testified that they were cleaning out the
office of a retired employee and that there were no confidential or protected documents thrown into
the dumpster. See, e.g., Deposition of Ralph Hunt, pp. 146-50; Deposition of Ron Harris, November
3, 2003, pp. 11-12; Deposition of Kathy Niner, pp. 6-8; Deposition of Pete Sears, pp. 8-10. Mary
Gaines had not participated in the clean up of the offices.

In addition to the fact that Mary Gaines had already been designated for assignment to the
Preston Highway office prior to the dumpster incident, WDC demonstrated to the Franklin Circuit
Court that the assignment of auditors, including Mary Gaines, from the downtown office to the
Preston Highway office was taken in accordance with KRS Chapter 18A pursuant to valid
administrative regulations, i.e., 101 KAR 1:334, §2(3); 101 KAR 2:095, §3(2) and (4). As a merit
system employee, Mary Gaines could be moved to a different physical job site within the same
county at any time. Id. The transfer of Mary Gaines to the Preston Highway office yielded the
increase in efficiency and productivity desired by WDC. After moving to Preston Highway, Mary

Gaines audited 115 cases more than she audited in the previous year. Defendant Trial Exhibit No.
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15. At the same time, WDC was able to decrease the amount of unnecessary miles traveled by Mary
Gaines, resulting in nearly $1,000.00 in savings to WDC. See Defendant Trial Exhibit No. 16.
On May 10, 2004, the Franklin Circuit Court dismissed all whistleblower claims against
WDC and individual employees. The Court stated:
“The Court finds that the Plaintiff will be unable to prevail, as a
matter of law, on her whistleblower claims (KRS 61.101 et seq.),
and therefore dismisses all of the whistleblower claims against all
of the defendants.”

See Appendix A-2, Partial Summary Judgment, Trial Order and Judgment.

On May 10, 2004, the Franklin Circuit Court further dismissed the gender discrimination
claims of Mary C. Gaines but permitted the claims of retaliation under KRS Chapter 344 to proceed
against WDC. The allegations relating to retaliation included each and every allegation which
formed the whistleblower complaint of Mary Gaines. Id.

On May 21, 2004, a Franklin Circuit jury, after hearing four (4) days of testimony, took less
than an hour to find in favor of WDC and dismiss the retaliation claims. See Appendix A-2. The
Franklin Circuit Court entered its Partial Summary Judgment, Trial Order and Judgment on June 4,
2004. See Appendix A-2.

Mary Gaines appealed the June 4, 2004 Partial Summary Judgment, Trial Order and
Judgment of the Franklin Circuit Court to the Kentucky Court of Appeals. During the course of the
appeal, Mary Gaines limited her argument to whether the Franklin Circuit Court properly dismissed
the whistleblower claims against her.

On November 10,2005, the Kentucky Court of Appeals held that the report from Ms. Gaines’
attorney to WDC’s attorney “blew the whistle internally” and vacated the summary judgment as to
WDC. See Appendix A-1, p. 9. The dismissal of the whistleblower claims against the individual
defendants was affirmed based on Cabinet for Families and Children v. Cummings, 163 S.W.3d 425,
430 (Ky. 2005). Id.

On December 8, 2005, WDC filed its Motion for Discretionary Review before this Court.
The Court granted the Motion for Discretionary Review by Order dated March 14, 2007.
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ARGUMENT

L. THE KENTUCKY COURT OF APPEALS
MISINTERPRETED THE KENTUCKY
WHISTLEBLOWER ACT TO CREATE A CAUSE OF
ACTION NOT RECOGNIZED BY THE STATUTE.

Under the guise of effecting remedial legislation, the Opinion of the Court of Appeals in this
action rewrites the Kentucky Whistleblower Act to create a new and unintended class of litigant.
The Court of Appeals decision to recognize an “internal” report to an employer as an element of the
whistleblower act ignores the plain meaning of the statute and long established rules of statutory
construction. The whistleblower statute, KRS 61.102(1) states that:

“No employer shall subject to reprisal or directly or indirectly use,
or threaten to use, any official authority or influence, in any manner
whatsoever, that intends to discourage, restrain, depress, dissuade,
deter, prevent, interfere with, coerce, or discriminate against any
employee who in good faith reports, discloses, divulges or
otherwise brings to the attention of the Kentucky Legislative Ethics
Commission, the Attorney General, the Auditor of Public Accounts,
the General Assembly of the Commonwealth of Kentucky, or any
ofits members or employees, the Legislative Research Commission
or any of its committees, members, or employees, the judiciary or
any employee or member of the judiciary, any law enforcement
agency or its employees, or any other appropriate body or authority,
any facts or information relative to an actual or suspected violation
of any law, statute, executive order, administrative regulation,
mandate, rule, or ordinance of the United States, the
Commonwealth of Kentucky, or any of its political subdivisions, or
any facts or information relevant to actual or suspected
mismanagement, waste, fraud, or abuse of authority, or a substantial
or specific danger to public health or safety . . .”

The statute requires the existence of a public employment relationship, a report of actual or suspected
mismanagement or illegal activities to an entity contained in the statute, and a showing of retaliation

resulting from the disclosure. This Court, in Woodward v. Commonwealth, 984 S.W.2d 477, 480

(Ky. 1998) held that a prima facie whistleblower case consists of four (4) elements:

“First, from the context of this chapter [Chapter 61], the employer
must be an officer of the state or one of its political subdivisions.
Second, the employee must be a state employee or an employee of a
political subdivision. Third, the employee must make a good faith
report of a suspected violation of state or local statute or an
administrative regulation to an appropriate body or authority. Fourth,
the defendant must be shown to act to punish the employee for
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making this report or to act in such a manner so as to discourage the
making of this report.”

The whistleblower statute, fairly read, required Mary Gaines and other state employees to blow the
whistle to the third parties designated in the statute. Mary Gaines admitted that she did not report
actual or suspected misconduct of any nature to the Kentucky Legislative Commission, the Attorney
General, the Auditor of Public Accounts, the General Assembly of the Commonwealth of Kentucky,
the Legislative Research Commission, the judiciary, or any law enforcement agency or its
employees. The sole “report” was to her employer, WDC, as a complaint from one attorney to
another attorney in the context of ongoing litigation. Both the plain language of the statute and the
application of the correct rules of statutory construction prohibit the inclusion of an internal report
for purposes of protection under the whistleblower statute.
In this instance, the doctrine of ejusdem generis applies:

“The phrase is used as a tool of construction when a general word or

phrase follows a list of specific persons or things. The general word

or phrase will be interpreted to include only persons or things of the

same type of those listed.” Commonwealth v. Plowman, 86 S.W.3d

47, 50 (Ky. 2002).

Stated another way:

“Where specific items or classes are followed by more general
language, the general words should be restricted by the specific
designations so that they encompass only items of the same class or
those specifically stated.” Rainey v. Mills, 733 S.W.2d 756, 758 (Ky.
App. 1987).

In this instance, the specific items or classes preceding the general language of “or any other
appropriate body or authority” were third party entities with investigatory authority for wrongdoing
by public agencies. The general words “other appropriate body or authority, under the doctrine of
ejusdem generis, should encompass only those items of the same class for those specifically stated.

Examples of another appropriate body or authority would be the Sheriff’s office, the Federal

Bureau of Investigation, OSHA, or the Securities and Exchange Commission. WDC, as Ms. Gaines’

employer, is not within the same class of entities specifically listed in the statute.



The omission of “employer” from the designated recipients of reports of wrongdoing cannot
be considered an unintentional omission on the part of the Kentucky General Assembly. The
General Assembly specifically defined employer in KRS 61.101(2). KRS 61.102(1) prohibits an
“employer” from engaging in reprisal as a result of reports to designated entities. If the General
Assembly had intended to include WDC and other public employers as an “other appropriate body
or authority” it could have simply added the word “employer” within the list of third parties set forth
in KRS 61.102(1).

In defining “employer” at KRS 61.101(2), the General Assembly did not refer to any political
subdivisions as “body” or “authority”. The General Assembly specifically defined employer and
must be presumed to have specifically chosen not to include “employer” as an appropriate recipient
of a whistleblower statute for purposes of invoking the protection of the statute.

KRS 61.102(1) envisions protection for public employees who are subjected to reprisal for
reporting wrongful conduct to third party entities. The statute does not provide protection for
internal grievances within the employment context. A prima facie case requires a showing that the
defendant employer punish an employee for making a good faith report to an appropriate body or
authority. That statute appears to premise liability upon a reaction, by the employer, to disclosure
to a separate investigatory body or authority.

If the Kentucky General Assembly had intended to protect “internal” whistleblowers, the
Kentucky General Assembly could have specifically extended the protection to internal disclosures,
like the whistleblower acts of many other states.'

Some states specifically require that an employee generate an internal disclosure prior to an

external disclosure.” If the General Assembly wanted to protect “internal” whistleblowing, the

'"The Alaska, Colorado, Illinois, Louisiana, Minnesota, Missouri, Montana, Nevada, North Carolina,
Pennsylvania, South Carolina, West Virginia, and Wisconsin statutes protect both internal and external
disclosures. See AS §§39.90.100-.150; C.R.S.A §§24-50.5-101-107; 740 .L.C.S 174/1-174/35;1.SA-R.S.§
23:967; M.S.A.§181.932; V.AM.S§105.055; MCA §§39-2-901-915;N.R.S. §§281.611-.671;N.C.G.S.A.
§§ 126-84-88; 43 P.S. §§ 1421-1428; SC ST §§ 8-27-10-50; W. Va. Code §§6¢-1-1-8; W.S.A §§ 230.80-.90.

’IC § 4-15-10-4; IC § 22-5-3-3; 26 M.R.S.A. §§ 831-840; N.H. Rev. Stat. §§ 275-E:1-E:2 ;
McKinney’s Labor Law §740; R.C. §§ 4113.51 to 4113.53.
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