


INTRODUCTION

This is an appeal from the trial court’s decision to overrule the Appellant’s
motion to suppress evidence obtained during a search of a vehicle’s trunk after the Appellant
abandoned the vehicle and fled on foot. The Court of Appeals affirmed the trial court’s
ruling that the Appellant lacked standing to challenge the search and that he did not have a

reasonable expectation of privacy in the vehicle that he abandoned by the side of the

highway.




STATEMENT CONCERNING ORAL ARGUMENT
The Commonwealth believes that the issues in this matter are fully briefed

and does not request oral argument.

STATEMENT CONCERNING CITATIONS TO THE RECORD

The Commonwealth agrees that the video time/date stamp was obscured
during the suppression hearing by a stack of white paper. For the purpose of consistency
the Commonwealth will refer only to the hour and minute counts for citations to the video
record on February 27, 2007. The Commonwealth will substitute “xx” for the second

count.

ii




COUNTERSTATEMENT OF POINTS AND AUTHORITIES

INTRODUCTION . o e oo e e e e e i
STATEMENT CONCERNING ORAL ARGUMENT ..........cc.ccoviue... ii
‘ STATEMENT CONCERNING CITATIONS TO THE RECORD . ............ ii
COUNTERSTATEMENT OF POINTS AND AUTHORITIES . ............... iii
COUNTERSTATEMENT OF FACTS . ...ttt e eaees 1

United States v. Anderson,
024 F. SUPP. 286 (1996) .« v e eeaneeeeenens 4
ARGUMENT ......ooi i ie it 4
RCL 978 - oo oo e e e 4

Ornelas v. United States,
517 U.S. 690, 696, 116 S.Ct. 1657, 1661,
134 LEd.2d 911 (1996). ... 4

United States v. Roark,
36 F.3d 14,16 (6th Cir.1994) ...................... 5

L THE SEARCH OF THE TRUNK AND ITS CONTENTS WAS
REASONABLE BECAUSE THE APPELLANT LACKED ANY
REASONABLE EXPECTATION OF PRIVACY ................ 5

California v. Greenwood,
486 U.S. 35, 108 S.Ct. 1625, 100 L.Ed.2d 30 (1988) ....5

Katzv. U.S,,

389 U.S. 347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967) ..... 5
Colbert v. Commonwealth,

43S W3d777(Ky.2001) ..o 5
ROL. 0.78. it et e 8

United States v. Anderson,
924 F. Supp. 286 (D.D.C1996) . .....evvvevnennnnn. 9

iil




Hunt v. Commonwealth,

488 SW.2d 692 (KY. 1972) « oo oo eiieeeeaaanes 9
Blackford v. Commonwealth,

- No. 2005-CA-0000603-MR (2006) . ................. 9

CRT628(A)C) - v eeeeeeeee e eeeeeeens 9

LaFave, Search and Seizure § 2.5(a) (4™ed.) ......... 10

United States v. Tate,
821 F.2d 1328, 1331 (8" Cir. 1987) . ........... PRI 10

United States v. D’ Avanzo,
443 F.2d 1224,12252nd Cir. 1971) .. ... o et 10

United States v. Edwards,
441 F2d 749 (5™ Cir. 1971) ...t 10

People v. Washington,
413N.E2d 170 (1980) .. ... oot 10

People v. Hampton,
603 P.2d 133 (Colo. 1979) ... ... ... 10

Henderson v. State,
695 P.2d 879 (Okl. Crim. App. 1985) ............... 10

Joseph v. Commonwealth,
324 SW.2d 126 (Ky. 1959). ... oo 11

1L THE SEARCH OF THE TRUNK AND ITS CONTENTS WAS
REASONABLE BECAUSE IT FELL UNDER AN ACCEPTED

EXCEPTION TO THE WARRANT REQUIREMENT .......... 11

A. The Search Was Reasonable Because it was a Valid Inventory
SearCh . e et e e e e 12
1. Inventory Search of the Vehicle ..................... 12

Illinois v. Lafayette,
462 U.S. 640, 103 S.Ct. 2605, 77 L.Ed.2d 65 (1983) ... 13




Colorado v. Bertine,
479 U.S. 367,107 S.Ct. 738,93 L.Ed.2d (1987) ....... 13

United States v. Kordosky,
921 F2d 722, 724 (T Cir. 1991) ... ..ot 13

United States v, Ford,
986 F.2d 57,60 (4" Cir. 1993) .........ccinnnn. 13

United States v. Walker,
931 F.2d 1066, 1068 (5" Cir. 1991) ................ 13

Colorado v. Bertine,
479 U.S. 367, 372-373, 107 S.Ct. 738,741 - 742 (1987). 14

Illinois v. Layfayette
462 U.S. 640, 647, 103 S.Ct. 2605, 2610,
77LEA2d65(1983) .. ..iiii 15

South Dakota v.] Opperman [,
428 U.S. 364, 96 S.Ct. 3092, 49 L.Ed.2d 1000 (1976) .. 15

Illinois v.] Lafayette [,
462 U.S. 640, 103 S.Ct. 2605, 77 L.Ed.2d 65 (1983) ... 15

Florida v. Wells,
495U.S.1,3-4,110 S.Ct. 1632,1635(1990) ........ 15

Colorado v. Bertine,
479 U.S. 367, 375, 107 S.Ct. 738,

O3 L.Ed2d 739 (1987) ... oviii i 15
2. Seizure of the Vehicle ........ ... ... .. it 16
RCr10.26 . .. e e et e 16

Shelton v. Commonwealth,
992 S.W.2d 849, 852 (Ky. App- 1998) .............. 16

U.S. v. Jacobson,
466 U.S. 109, 113, 104 S.Ct. 1652, 1656,
SOLEd.2d85(1984) ...t 17




LaFave, 2 Criminal Procedure § 3.7(d) (2ded.) ....... 18

South Dakota v. Opperman,
428 U.S. 364, 368 - 369, 96 S.Ct. 3092, 3097,

49 L.Ed.2d 1000 (1976) . ..... ... 18
Wagner v. Commonwealth,

' S81SW2d352(Ky. 1979) ... .. i 18
§ 10 of the Kentucky Constitution .................. 19
Wagner v. Commonwealth, ...................... 19
581 S W.2d352(Ky. 1979) .. ..o 19
Helm v. Commonwealth,
813 S.W.2d 816,819n.2 (Ky. 1991) ............ ... 19
Colbert v. Commonwealth,
43S W3d777(Ky.2001) ... 19
Section 10 of the Kentucky Constitution ............. 19
Wagner v. Commonwealth,
Ky., 581 SSW.2d 352,356 (1979) ..., 20

B. The Search Was Reasonable Because it Complied with the
Automobile Exception ............................... 20

Clark v. Young,
692 S.W.2d 285,289 (Ky. App. 1985) .............. 20
Friend v. Rees,
696 S.W.2d 325, 226 (Ky. App., 1985) .............. 20
Holt v. Peoples Bank,
814 S.W.2d 568,571 (Ky. 1991). .................. 20
Carroll v. U.S.,
267 U.S. 132,45 S.Ct. 280, 39 A .L.R. 790,
69LEd 543 (1925) ..o i e 21

U.S. v. Pittman,
411 F3d 813 (7™ Cir.,2005) ............oouiii... 22

vi




People v. Hering,

327 N.E.2d 583 (Ill. App., 1975) .. cvvvvvneeeennn. 22
State v. Barry,
533P.2d 1308 (Kan. 1975) ... 22

Devenpeck v. Alford,
543 U.S. 146, 153, 125 S.Ct. 588,

160 L.Ed.2d 537 (2004) ....... ... .. i 22

Gray v. Commonwealth,
28 S.W.3d 316, 319 (Ky. App.2000). ............... 22

C. The Court Is Not Bound by the Officers’ Designation as a
Search Incidentto Arrest .............. ..., 22

Whrenv. U.S.,
517 U.S. 806, 813, 116 S.Ct. 1769,
135L.Ed.2d89(1996) ..., 23

Davis v. Commonwealth,
120 S.W.3d 185 (Ky.App. 2003) .. .....oevernenn... 23

III. THE RULING OF THE TRIAL COURT SHOULD BE AFFIRMED

BECAUSE THE EVIDENCE WOULD HAVE INEVITABLY BEEN
DISCOVERED .. ... i 23

Hudson v. Michigan,
126 S.Ct. 2159, 165 L.Ed.2d 56 2006) .............. 23

CONCLUSION .. i e e 24

vii




COUNTERSTATEMENT OF FACTS

This matter is before the Court on discretionary review from the Court of
Appeal’s decision affirming the denial of a motion to suppress before the Todd Circuit Court.
The trial court held a suppression hearing, in chambers, on February 27, 2007. After an
initial ruling on the record, the trial court entered an Order, Findings of Fact, and
Conclusions of Law denying the Appellant’s, Brandon Watkins’ (“the Appellant”), motion
on March 22, 2007. TR 92 - 99. The Appellant entered a conditional guilty plea on March
13, 2007 to the charges of speeding (26 miles per hour over); failure to comply with
instructional permit; fleeing and evading police (second degree, on foot); possession of
marijuana; and possession of a controlled substance (cocaine, first degree, second offense).
TR 83. On March 29, 2007, he was sentenced to a six year term of imprisonment. TR 100.

The charges arose from an incident on November 18, 2006, when Officer
Brian Atkinson (“Officer Atkinson”) observed the Appellant speeding. TR 44. When
Officer Atkinson attempted to stop the Appellant, he gained speed and attempted to evade
the officer. TR 43. After turning in the median multiple times, the Appellant’s rear tire blew
out, leaving the Appellant stranded in the median. TR 43. The Appellant then attempted
to escape on foot and was eventually apprehended by officers from the Elkton Police
Department. TR 43 -44. Portions of this incident were recorded by the camera in Officer
Atkinson’s police vehicle. VR 2; 11/18/06. Contrary the Appellant’s implication that he
carefully parked the vehicle before leaving the scene, the video clearly shows that the
vehicle’s tires failed and that the Appellant then fled the scene as quickly as possible. The

Appellant left the vehicle in the condition that it was in when it would not physically drive

any further.




After learning that a suspect had been captured, Officers Atkinson and
Moberly went back to the median where the vehicle had been abandoned. VR 1; 2/27/07;
9:13:xx. At some point the officers learned that the vehicle was owned by an unknown
female in another town by checking the tags. Id. at 9:17:xx. After assessing the situation and
observing the vehicle, the officers decided to have the vehicle towed. VR 1; 2/27/07,
9:14:xx. Since Elkton does not have its own impound lot, the officers conducted an
inventory search while waiting for the arrival of the tow truck. VR 1;2/27/07; 9:16:xx. The
officers discovered a cooler in the trunk that contained marijuana and cocaine. TR 44.

Meanwhile, the Appellant, while in custody, initially denied that the vehicle
was his and then later stated that he had traded drugs in order to obtain the vehicle. VR 1;
2/27/07; 9:21:xx. The Appellant also told police that he would help them get “bigger fish”
if they would let him go. TR 93. An officer spoke to the police department in Hopkinsville
about locating the vehicle’s owner. VR 1; 2/27/07; 9:44:xx. Through this discussion they
learned that the Hopkinsville department was familiar with the woman, but that they could
not locate a phone number. Id. Arrangements were made to attempt to contact that
individual in person. Id.

The Appellant objected to the search of the vehicle stating that no recognized
exception to the warrant requirement applied to the scenario. TR 73 - 77. The trial court
held a suppression hearing in chambers on February 27, 2007. At the suppression hearing
the parties agreed that Officer Atkinson’s report would be considered, as that officer had a
family emergency and was unable to attend. VR 1; 2/27/07; 9:55:xx. Officer Rodney

Moberly and Chief Bruce Marklin both testified about the events that occurred on November




18, 2006. TR 92.

Officer Moberly testified that it was necessary to secure the vehicle due to its
position in the roadway. VR 1; 2/27/07; 9:13:xx. After discussion with Officer Atkinson
they decided that the vehicle should be towed. Id. at 9:14:xx. They conducted an inventory
search prior to the arrival of the tow truck. Id. at 9:16:xx. Officer Moberly stated that
officers routinely inventory vehicles towed or impounded to secure any property located
inside the vehicle. Id. at 9:26:xx.

Chief Marklin stated that it is the policy of the department to tow a vehicle
that is in the “travel portion” of the roadway. Id. at 9:36:xx. Since the tow company is a
private company, the department records any damage to the vehicle, as well as any property
of value, on the wrecker slip. Id. 9:40:xx. The purpose of this procedure is to protect the
wrecker company and the police department from any liability. Id. Typically, the wrecker
driver takes one copy of the slip and the officer keeps one copy. Id. Officer Atkinson,
however, was a very new officer on November 18, 2006, and it appeared that the wrecker
driver had taken both copies of the tow or impound inventory. Id. at 9:41:xx. Chief Marklin
stated that he had spoken to the wrecker company about this issue and they believed that they
could find the wrecker slip if it were necessary. Id.

The trial court ruled from the bench on February 27, 2007 (TR 92) and later
entered written findings of fact and conclusions of law. TR 92 - 99. The trial court fouﬁd
that the officers were taking an inventory of the vehicle pursuant to department policy when

they discovered the cooler. TR 94. In addition, the court found that it was the department’s

policy to take an inventory of any vehicle that was impounded. TR 94. The trial court also




found that the vehicle constituted a hazard due to its position on the roadway. TR 96.
Furthermore, the trial court noted that it was necessary to search every vehicle prior to
handing the vehicle over to a private tow company because of the presence of rolling
methamphetamine labs in the area. TR 98. The trial court also found that the Appellant had
abandoned the vehicle and, citing to United States v. Anderson, 924 F. Silpp. 286 (1996),
concluded that the Appellant had abandoned any expectation of privacy that he might have

had in the vehicle. TR 95,

ARGUMENT

The decision of the trial court to deny the Appellant’s Motion to Suppress
evidence discovered in the trunk of the vehicle should be affirmed. The Appellant does not
have standing to challenge the search of the vehicle because he abandoned it, and he no
longer had any reasonable expectation of privacy. Even if there had been an expectation of
privacy, the search was valid because it was conducted as an inventory search. In addition,
the officers had probable cause to conduct a warrantless search of the vehicle. Even if the
search of the trunk had not been valid, the evidence would have inevitably been discovered
since additional facts were revealed that would have created probable cause to conduct the
search.

In this matter the trial court made written findings of fact and conclusions of
law. TR 92. In matters conceming the suppression of evidence, the trial court’s findings of
fact are conclusive if supported by substantial evidence. RCr. 9.78. Asa genefal matter,

determinations of reasonable suspicion and probable cause are reviewed de novo on appeal.

Ornelas v. United States, 517 U.S. 690, 696, 116 S.Ct. 1657, 1661, 134 L.Ed.2d 911 (1996).




A reviewing court should, however, take care both to review findings of historical fact only
for clear error and to give due weight to inferences drawn from those facts by resident judges

and local law enforcement officers. Id. at 699, 1663. See also United States v. Roark, 36

F.3d 14, 16 (6th Cir.1994).

The Appellant does not argue that the trial court’s factual findings are
erroneous. Instead, he argues that, under those facts, the search of the vehicle was improper.
As shown below, the Appellant has failed to show that the trial court’s findings of fact were
not supported by evidence and, those findings are binding. Consequently, the Appellant is
not entitled to the relief that he requests.

L
THE SEARCH OF THE TRUNK AND ITS CONTENTS
WAS REASONABLE BECAUSE THE APPELLANT

LACKED ANY REASONABLE EXPECTATION OF
PRIVACY

A warrantless search of property violates the Fourth Amendment to the U.S.
Constitution only if the Appellant “manifested a subjective expectation of privacy” and if
society accepts that expectation as objectively reasonable. California v. Greenwood, 486
U.S. 35, 108 S.Ct. 1625, 100 L.Ed.2d 30 (1988); see also Katz v. U.S., 389 U.S. 347, 88
S.Ct. 507, 19 L.Ed.2d 576 (1967). As § 10 of the Kentucky Constitution mirrors the
language of the Fourth Amendment, the analysis applied to the Fourth Amendment also
applies under Kentucky’s state law. In Colbert v. Commonwealth, 43 S.W.3d 777 (Ky.
2001), this Court made clear that § 10 of the Kentucky Constitution gives no greater
protection against warrantless searches than the Fourth Amendment. This Court stated:

This Court, however, has never extended these greater
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protections to the rights in property interests against
warrantless search and seizure. What we have said, as
recently as four years ago, is "[S]ection 10 of the
Kentucky Constitution provides no greater protection
than does the federal Fourth Amendment." LaFollette
v. Commonwealth, 915 S.W.2d 747, 748 (Ky. 1996)
(citing Estep v. Commonwealth, 663 S.W.2d 213 (Ky.
1983)).

Colbert, 43 S.W.3d at 780. It then follows that a search is constitutional under the Kentucky
Constitution if it is constitutional under the Fourth Amendment.

In analyzing the reasonableness requirement of the Fourth Amendment, the
Supreme Court of the United States has long held that an individual does not hold any
reasonable expectation of privacy when he or she abandons, or throws away, property. For

example, in California v. Greenwood, the Court stated that there was no constitutional

violation when officers searched through trash left in closed plastic bags outside of the
curtilage of a home. California v. Greenwood, 486 U.S. at 40 - 41. This principle remains
true regardless of whether the individual had any actual expectation of privacy, since society
is not prepared to accept an expectation ‘of privacy in bags left on a public street for the
purpose of trash collection. Id. at 41. The Appellant does not argue that a search of
abandoned or thrown away property is constitutional, instead, he now argues that his actions
did not manifest a subjective intention of disassociating himself with the vehicle and its
contents. He suggests that a search of a vehicle left behind in the roadway after a police
pursuit is the type of objectively reasonable privacy that is protected by the Constitution.

In this matter, the Appellant treated the vehicle that he was driving as refuse

by abandoning it at the side of the road in an area, and in a manner, that the trial court found




constituted a hazard. TR 96 -97. The trial court additionally found that the Appellant
abandoned the vehicle: TR 95. These findings are supported by the evidence of record and
are binding findings of historical fact. The Appellant’s actions manifest the same intent
present as when property is left outside of the home for collection by a third party, and the
same analysis should apply. The Appellant left the vehicle for collection by some other party
in much the same manner that a homeowner leaves a trash can to the curb on the city’s
collection day. In fact, the homeowner manifests a greater objective interest in his trash since
he normally intends to return the can to the home to be refilled for the following week. Here,
nothing indicated that the Appellant had any purpose other than disassociating himself from
the vehicle as fast as possible.

Since the Appellant’s arguments primarily concern his recitation of evidence
presented to the trial court, and the trial court has made findings rejecting this evidence, the
Appellant’s arguments are not helpful to this analysis. For example, in attempting to argue
that he did not abandon his expectation of privacy the Appellant makes an effort to argue that
it is significant that the vehicle was not left running. The Appellant seems to even imply that
the Appellant left the scene in a careful manner after securing the car. It should be noted,
however, that there is no way of determining whether the vehicle was actually turned on or
off since there are no findings of fact, and no testimony, on this point. The Appellant’s
citation to the video record is only helpful in determining the position of the vehicle in
respect to the highway. The record actually indicates that the vehicle was probably left

running since it appears that an officer reached into the vehicle and turned the ignition key.

VR 2; 11/18/06; 1:35:45. It should also be noted that the Appellant simply ran when the tires




failed and the car could go no further. This is not a situation in which an individual pulls
into a parking lot and walks into the supermarket.

This type of argument attempts to persuade this Court to reject the findings
of the trial court, which are binding under RCr. 9.78. Even if it were now proper to review
this evidence, the Appellant’s behavior does not manifest any subjective intent other than the
Appellant’s desire to quickly abandon the vehicle and, the Appellant never presented

evidence that he did not intend to abandon to vehicle and disassociate himself with it in the

fastest manner possible. In his effort to disassociate himself from the vehicle the Appellant
denied that he owned the vehicle and later provided only vague information on the subject.
VR 1; 2/27/07; 9:21:xx. Even if the Appellant believed that the vehicle would remain
private, the Appellant’s subjective intent is not determinative. The standard is the objective
reasonableness of the expectation of privacy. California v. Greenwood, 486 U.S. at 40 - 41.
It is not objectively reasonable to believe that vehicles abandoned on the highway

in this manner will remain private. In most cases, vehicles are not parked along a busy
highway without some extenuating circumstance, such as an emergency or mechanical
problem. An objective examination of such circumstances shows that, even if the vehicle
is carefully parked and secured, it would arouse a natural curiosity and suspicion due to its
unusual location. Further, the vehicle was not located in an area in which one would
naturally leave a vehicle in order to travel on foot to another destination. Instead, the vehicle
was left on the edge of a median on a rather desolate stretch of roadway. The manner of the

abandonment was also telling. The vehicle was likely left running and was not secured.

Given the Appellant’s hurry to leave and disassociate himself with the vehicle, it did not




















































