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May It Please The Court:

Appellees Rev. Albert M. Pennybacker, Rev. Dr. Paul D. Simmons, the Jefferson
County Teachers Association, Ms. Christina Gilgor and the Kentucky Fairness Alliance,
plaintiffs in the underlying action, tender this Brief in support of the decision below and
for additional reasons as described in the following discussion.

STATEMENT CONCERNING ORAL ARGUMENT

Appellees join with Appellants and respectfully request the opportunity for oral
argument. As Appellants argued in successfully seeking to transfer their appeals directly
from the Circuit Court, the constitutional issues presented by these appeals involve
significant matters of public concern which have come before this Court infrequently.

Appellees thus believe oral argument may be helpful for the Court’s deliberations.
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COUNTERSTATEMENT OF THE CASE

Appellees accept certain portions of the Statement of the Case in the Brief for
Appellant filed in No. 2008-SC-00253 by the University of the Cumberlands (“UC
Brief”), and likewise portions of the shorter Statement of the Case in the Brief for
Appellants filed in No. 2008-SC-00285 by Senator Vernie McGaha, et al. However,
Appellees disagree with other portions and contend that additional matters are essential to
a fair understanding of the issues presented by this appeal. According, Appellees offer
the following Counterstatement of the facts and procedural events in this litigation.

A. Background Facts Involving The University Of The Cumberlands

The University of the Cumberlands, Inc. (“UC”), until July 2005 known as
Cumberland College, is located in Williamsburg, Ky. It was founded in 1887 by the Mt.
Zion Association of Baptists, and has had a relationship with the Kentucky Baptist
Convention since 1908. As recently as 1986-87, the parties entered into a “Covenant
Agreement between Kentucky Baptist Convention, Inc. and Cumberland College™ ':

designed to clarify and make more permanent the relationship
between the Kentucky Baptist Convention and Cumberland
College. This relationship is built upon many years of faithful
commitment and trust by many individuals and many millions of
dollars contributed by Kentucky Baptists in support of Cumberland
College and by the support of many Cumberland College graduates
to the Kentucky Baptist Convention.’

! Tendered Appendix Exhibit A (attached as Ex. 2 to Appellees’ November 26, 2007
Summary Judgment Memorandum, which was included but not numbered in the Record certified
by the Circuit Court); see also Appendix Ex. 7 (Excerpt of Wake depo.), at 12.

The copy of the “Baptist Covenant Agreement” actually attached as Exhibit 2 to the
Summary Judgment Memorandum was incomplete. A full copy has been tendered to the
Franklin Circuit Court as one of several attachments to a Motion to Supplement the Record, and
thus is included in the Appendix to this Brief only as “tendered Appendix Exhibit A.”

2 Tendered Appendix Exhibit A (Baptist Covenant Agreement), at 8.




Thus, the Baptist Covenant Agreement specified that “It is the intent of the
Kentucky Baptist Convention and of Cumberland College that Cumberland College shall
maintain its Baptist character as set forth in its purpose and the support of the Kentucky
Baptist Convention is based upon faithful adherence to that purpose.” The Agreement
further stated: “The primary purpose of the Kentucky Baptist Convention in supporting
Cumberland College is to advance the Kingdom of God in the area of Christian higher
education. Such purpose should at all times be recognizable within the ministry of
Cumberland College.” Separately, in its Articles of Incorporation, UC has committed
that if it ever dissolves, all of the University’s assets — presumably including any
Pharmacy School building — will be distributed to the Kentucky Baptist Convention.>

The University is located in a state senate district represented since 1987 by
David L. Williams. Almost a year before the 2006 legislative session, UC’s President
James H. Taylor met with Senator Williams to discuss “the possibility of exploring the
feasibility of several programs.” President Taylor wrote after their meeting, “Since you
told me to spell it out, I’m glad to do so, especially since I'm asking for the people of our
geographical area. I hope I won’t be viewed as a kid in a candy store since, like yéu, my

desire is to help our own people.”® Taylor then listed several possible projects, ranging

3 Id, at3-4.
4 Id at 3.
5 See Tendered Appendix Exhibit B: Art. V, “Restated Articles of Incorporation of

University of the Cumberlands, Inc.,” at 1 (also attached to Appeliees’ Summary Judgment
Memorandum as Ex. 7). The copy of the Articles actually attached as Exhibit 7 to the Summary
Judgment Memorandum was incomplete. A full copy has been tendered to the Franklin Circuit
Court with the Motion to Supplement the Record.

6 See Tendered Appendix Exhibit C: Letter from James H. Taylor to David L. Williams,
February 9, 2005 (Plaintiffs’ Ex. 3 during Deposition of Stephen J. Allen, November 17, 2006).




from constructing “at least one golf course,” to “explor[ing] the possibility of
constructing an Appalachian Museum and Craft Center,” to “The construction of a grand
boulevard with éppropriate lighting from the I-75 Exit 11 interchange to the campus.”
Instead of pursuing any of these proposals, President Taylor subsequently became
interested in the idea of starting a pharmacy program. In February 2006, Taylor invited
the dean of the Texas Tech University pharmacy school, Dr. Arthur Nelson, to visit as a
paid consultant. By that time, Senator Williams was engaged in a Republican primary
election campaign against a Williamsburg resident and UC professor, Oline Carmichal,
Jr. President Taylor wrote Dr. Nelson the next day (and copied Senator Williams):
As soon as you communicate with Senator David Williams and
provide him with the quick and dirty financial estimates, the better.
Senator David Williams told me he would like to have the package
within ten weeks in order to get the legislation appropriation. He
further told me he would work with Congressman Hal Rogers,
Senator Bunning and Senator McConnell for an earmark for the
capital portion.’
Over the next six weeks, Dr. Nelson exchanged a series of emails with UC
officials, including Dr. Michael Colegrove and Donald W. Good, UC’s Vice President for
Academic Affairs, concerning their communications with Senator Williams and his staff,

and their efforts to provide him information for the appropriation process.® For example,

on March 2, 2006, Dr. Nelson wrote UC’s Vice President Dr. Good:

A copy has been tendered to the Franklin Circuit Court with the Motion to Supplement the
Record.

7 See Appendix Ex. 1 (Letter from James H. Taylor to Arthur A. Nelson, Jr., February 15,
2006; attached to Appellees’ Summary Judgment Memorandum as Ex. 12).

8 See Appendix Ex. 2 (Correspondence between Arthur A. Nelson, Jr., Donald W. Good
and Michael Colegrove; attached to Appellees’ Summary Judgment Memorandum as Ex. 13).




I just finished speaking with Senator Williams regarding his efforts
with the potential pharmacy school at the Cumberlands. You are
very fortunate to have him working for you. He gave me a good
oversight of his strategy and is potential for providing the tuition
subsidy. He is interested in continuing along the feasibility study
process in a timely manner (within 6 months at most).”

On April 3, 2006, Dr. Good wrote to Dr. Nelson: “President Taylor tells me that
the state budgeting for our support is on the fast-track. Therefore, we would like to go
ahead and move toward hiring a dean as soon as possible. Please advise us as to how
quickly we can go forth and what we might need to be doing in order to do so.”'°

In the University’s Brief, UC devotes considerable attention to a discussion of
“The Pharmacist Shortage” (see UC Brief, at 1-2) and “The General Assembly Addresses
the Pharmacist Shortage” (see id., at 3-8), relying on affidavits with supporting materials
filed with UC’s motion for summary judgment in the Circuit Court. However, none of
those materials had been produced in response to broad discovery requests, such as a
request “for documents created or published between January 1, 2004 through the date of
your production ... related to or concerning the construction or operation of a program of
pharmacy studies ... .” Indeed, there was no evidence produced in the Circuit Court of
any legislative or executive branch consideration of any alleged shortage of pharmacists

or pharmacy programs in Kentucky before the disputed appropriations were enacted,

despite multiple misstatements in UC’s Brief."!

? See id. (document with bates number UC 00317).

10 See Appendix Ex. 3 (Correspondence between Arthur A. Nelson, Jr. and Donald W.
Good; attached to Appellees’ Summary Judgment Memorandum as a portion of Ex. 15).

1 See Appendix Ex. 4. Three times, in increasingly misleading terms, UC’s Brief states
categorically that the legislative purpose for the appropriations was to address “a shortage of
pharmacists,” citing a single item in the record. See UC’s Brief, at 3: “Members of the General
Assembly commented to the press that the purpose of these appropriations was ‘filling a shortage




On the contrary, the only evidence produced by the University during discovery
concerning the justification for a pharmacy program at UC was contained in
correspondence and a feasibility study prepared two months affer the legislative
appropriations by UC’s paid consultant Dr. Arthur L. Nelson. Although Dr. Nelson later
executed the Affidavit upon which UC heavily relies in its description of “The
Pharmacist Shortage,” his contemporaneous correspondence and feasibility study reflect
considerable pessimism about the need for an additional pharmacy program, and the
ability of any program at UC to compete with other regional programs, and the financial
resources at UC that would be necessary to sustain any program.

For example, following his receipt of Dr. Good’s April 3, 2006 email stating “we
would like to go ahead and move toward hiring a dean as soon as possible. Please advise
us as to how quickly we can go forth and what we might need to be doing in order to do

s0,” Dr. Nelson urged restraint:

of pharmacists.” (Tracey Aff. Ex. J. at 2.)’; UC’s Brief, at 19: “Members of the General
Assembly stated that the purpose of the pharmacy building appropriation was filling a shortage
of pharmacists.” (Tracey Aff. Ex. J. at 2.)”; UC’s Brief, at 32: “In passing the appropriation, the
General Assembly explained that it was seeking to ‘fill[] a shortage of pharmacists.” (Tracey Aff.
Ex.J. at2.)”

Appendix Ex. 4 is the cited attachment to Mr. Tracey’s Affidavit. It is a Lexington
Herald-Leader news story from April 19, 2006, reporting that the previous day Senator Williams
had held what was apparently a campaign appearance at UC — five weeks before the upcoming
primary election — with 200 constituents using theatrical props and encouraging political calls to
the Governor’s Office not to veto the disputed appropriations. In the portion being misquoted by
UC’s Brief, the newspaper reported that Senator Williams “also said that state constitutional law
would not forbid the state’s giving money to the college because ‘it would serve a legitimate
public purpose,’ filling a shortage of pharmacists.”

In other words, only one legislator — not “Members” or “the General Assembly” — made
any comment to the press, and that legislator — speaking a week following final legislative action
— did not say anything about the actual legislative “purpose of these appropriations,” but simply
how they might be defended from constitutional challenges. Indeed, even the quoted phrase
“filling a shortage of pharmacists” was the reporter’s, not Senator Williams’s.




... [W]e need to answer some critical questions in the feasibility

study before we can seriously recruit a quality dean. ... I assume

you have SACS [Southern Association of Colleges and Schools]

approval, if not this would be very important before trying to

recruit a dean. No one any good would be interested without the

feasibility and SACS’ authorization.

Nonetheless, with no apparent legislative deliberations or fact-finding, on April

11, 2006, the General Assembly gave final approval to its biennial budget, including $10
million in public bond funding for the construction of a “Pharmacy Building” on UC’s
campus.’? Separately, in Part XXIV of the budget, the legislature created a Pharmacy
Scholarship Program to be administered by the Kentucky Higher Education Assistance
Authority that was designed to be permanent and to function as special legislation solely
benefiting UC students.'* In order to make the scholarship funding permanent, the
General Assembly expressly suspended KRS 48.310, which prohibits any budget bill
from being “effective beyond the second fiscal year from the date of its enactment.”
KRS 48.310(1). To fund the scholarship program for the 2007-08 fiscal year, the

legislature allocated $1 million to be provided from a permanent “special trust fund”

generated from coal severance tax revenues levied under KRS 143.020."° In creating the

12 See Appendix Ex. 3.
1 Section N(I) of Part I of House Bill 380, at 335, 2006 Ky. Acts 252, at 201.

14 Section 1(1) of Part XXIV of House Bill 380, at 550, 2006 Ky. Acts 252, at 319-320,
codified at KRS 164.7901(1), provided:

It is the intent of the General Assembly to establish a scholarship
program to provide eligible Kentucky students the opportunity to attend
an accredited school of pharmacy at a private four (4) year institution of
higher education with a main campus located in an Appalachian
Regional Commission county in the Commonwealth and become
certified pharmacists in the Commonwealth.

15 Section K(2)(7) of Part I of House Bill 380, at 128, 2006 Ky. Acts 252, at 63.




scholarship program, the legislature effectively amended KRS 143.090(3)—<(4), which
controls how coal severance tax receipts are actually spent.]6 However, the General
Assembly did not identify the Kentucky statute that was being amended, nor did the
General Assembly re-enact KRS 143.090 with the new language.'’

Finally, in directing that the proposed pharmacy scholarship program be
administereci by the Kentucky Higher Education Assistance Authority, the General
Assembly gave no direction that the scholarship funds be paid directly to individual
students, as suggested in UC’s Brief, at 5-6. On the contrary, Appellees established in
discovery that while UC currently receives tuition support and funding from a number of
state programs administered by the KHEAA, those programs uniformly pay money not to
the students themselves, but directly to the University. The money is deposited into the
University’s general account, with book entries simply being made to reflect allocations

to individual students.'®

6 See KRS 164.7901(11)(b).
17 But see KY. CONST. § 51:

No law enacted by the General Assembly shall relate to more than one
subject, and that shall be expressed in the title, and no law shall be
revised, amended, or the provisions thereof extended or conferred by
reference to its title only, but so much thereof as is revised, amended,
extended or conferred, shall be reenacted and published at length.

See also KRS 446.145 (“Manner of indicating amended, created, repealed, and
repealed and reenacted sections and sections not intended to be codified.”).

18 See Appendix Ex. 5 (Excerpt from November 17, 2006 Deposition of Stephen Allen
attached to Appellees’ Summary Judgment Memorandum as a portion of Ex. 3), at 14-16, 40-41;
id., at 41 (“Q. The money itself comes from Kentucky Higher Education Assistance Authority ...
to Cumberlands and is transferred to the general fund of Cumberlands, but there are book entries
made for each student to reflect what payments have come in; is that correct?” “A. Yes.”).






















































































































