





INTRODUCTION
This is a Kentucky constitutional case in which the University of the Cumberlands
appeals from the Judgment and Order of the Franklin Circuit Court granting summary
judgment to a group of taxpayer plaintiffs. In its Judgment and Order, the Court held that
the General Assembly violated Sections 5, 51, and 189 of the Kentucky Constitution by
funding the construction of a pharmacy school building on the University’s campus and
establishing a Pharmacy Scholarship Program as part of a comprehensive plan to address

the Commonwealth’s shortage of trained and licensed pharmacists.

STATEMENT CONCERNING ORAL ARGUMENT
Appellant University of the Cumberlands desires oral argument. This case
presents the important question of whether the Kentucky Constitution disqualifies the
University from being used by the General Assembly as a means for addressing the
Commonwealth’s shortage of pharmacists simply because the University is religiously-
affiliated and seeks to instill Christian values in its students. Because the case involves

significant and unsettled questions of Kentucky constitutional law, the University

believes oral argument would be helpful to the Court.
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STATEMENT OF THE CASE

A. The Pharmacist Shortage.

The Commonwealth of Kentucky, like many states across the country, suffers
from a significant, public healthcare crisis—a shortage of pharmacists. In mid-2007,
Kentucky was one of four states (along with Alabama, California, and North Carolina)
reported to have a “high demand” for pharmacists, meaning the state had a large number
of vacant pharmacist positions that it simply could not fill. (Nelson Aff. 18! The
National Association of Chain Drug Stores reported in 2006 that Louisville, Lancaster,
Leitchfield, and Inez were “specific shortage areas.” (Nelson Aff. Ex. F .) At present, the
state has approximately 4,190 licensed pharmacists serving a population of about
4,200,000 people. Thus, for every 1,000 residents of Kentucky, there is only one licensed
pharmacist. (Nelson Aff. §9.)

The pharmacist shortage is particularly acute in the rural areas of Kentucky.
(Nelson Aff. §9.) For instance, the counties in Southeastern Kentucky, such as Whitley
County, have only 0.8 pharmacists per 1,000 residents, which is twenty percent fewer
pharmacists per 1,000 residents than the overall state ratio. (Nelson Aff. 19)

The pharmacist shortage is driven by a number of factors. (Nelson Aff. §7.)
First, the number of prescriptions written by doctors and other healthcare professionals
annually out-paces the growth in the pharmacist workforce. (Nelson Aff. §7.) Second,
the percentage of the population over age sixty (the largest group of medication users) is
rapidly increasing. (Nelson Aff. §7.) Third, the large number of “baby boomers” who

entered the pharmacist profession in the late 1960s and early 1970s are now retiring.

! Although part of the record on appeal, Dr. Nelson’s affidavit was not separately paginated by the Clerk in
preparing the record on appeal.




(Nelson Aff. §7.) Finally, over the last several years, the scope of practice for
pharmacists has expanded to included more direct patient care services, such as making
hospital rounds with doctors, suggesting drug therapies, and monitoring patient
responses. (Nelson Aff. §7.)

The pharmacist shortage took national prominence in December 2000, when the
United States Department of Health and Human Services (“HHS™) published a report at
the direction of Congress. (Nelson Aff. Ex. C.) See also Health Research and Quality
Act of 1999, codified at 42 U.S.C. §201-218a. HHS’ report concluded:

The evidence clearly indicates the emergence of a shortage of pharmacists

over the past two years. This shortage is considered a dynamic shortage

since it appears to be due to a rapid increase in the demand for pharmacists

coupled with a constrained ability to increase the supply of pharmacists.

The factors causing the current shortage are of a nature not likely to abate

in the near future without fundamental changes in pharmacy practice and

education.
(Nelson Aff. Ex. C at i, 4.) The consequences of the shortage, according to HHS, include
“service restrictions particularly affecting underserved or otherwise vulnerable sectors of
the population such as the elderly” and “residents of rural communities.” (Nelson Aff.
Ex. C atii, 19-20, 31-32, 57-58,)

The pharmacy profession itself has taken note of the shortage. For example, the
American Association of Colleges of Pharmacy has stated:

The demand for trained pharmacy professionals has never been greater

than in recent years . . . . Currently, a shortfall of as many as 157,000

pharmacists is predicted by 2020. In an article published in the March

2005 issue of American Journal of Health-System Pharmacy, Kentucky
was ranked as having the sixth highest shortage of pharmacists. . . .

(Nelson Aff. Ex. G.)




B. The General Assembly Addresses the Pharmacist Shortage.

On April 11, 2006, the Kentucky General Assembly enacted the Fiscal Year
2006-2007 general appropriations bill, House Bill 380 (“HB 380”). (Tracey Aff. Ex. H at
1.)* The bill included a three part plan for addressing the pharmacist shortage: (1) an
almost $80,000,000 appropriation to the University of Kentucky for the construction of a
“Biological/Pharmaceutical Complex” (Tracey Aff. Ex. H at 1 13); (2) the establishment
of a Pharmacy Scholarship Program to encourage students to study pharmaceutical
science (Tracey Aff. Ex. H at 357-59.); and (3) a $10,000,000 appropriation for the
construction of a pharmacy school building on the campus of the University of the
Cumberlands (“UC”) in Whitley County, (Tracey Aff. Ex. H at 231-32). Members of the
General Assembly commented to the press that the purpose of these appropriations was
“filling a shortage of pharmacists.” (Tracey Aff. Ex. J at 2.)

Former Governor Ernie Fletcher signed HB 380 into law on April 24, 2006.
Addressing the appropriation for the pharmacy school building at UC, Governor Fletcher
noted the Commonwealth’s shortage of pharmacists:

Let me address one project that has recently captured the attention of
many, the grant for a pharmacy school at University of the Cumberlands.

The fact remains: Kentucky has a shortage of pharmacists, particularly in
Southeastern Kentucky. Also, the tax dollars to build this school come
from coal severance tax and not directly from the taxes you pay.

(Tracey Aff. Ex. A at 3; Tracey Aff. Ex. B.)

The Kentucky Pharmacists Association applauded the measures taken by the

General Assembly. It offered its assistance to UC in establishing a new pharmacy school

? Although part of the record on appeal, Mr. Tracey’s affidavit was not separately paginated by the Clerk in
preparing the record on appeal.




to “begin addressing the tremendous pharmacist shortage plaguing this state.”

(Colegrove Aff. Ex. 1)® The Association also issued a statement explaining:
For many years, the Kentucky Pharmacists Association (KPhA) has
strongly supported the expansion of accredited, affordable educational
opportunities for pharmacy students in the Commonwealth. In 2006, we
have provided guidance and counsel to Sullivan University in Louisville
as it plans to introduce a new pharmacy program. Also, we have offered
the same support to officials at the University of the Cumberlands in
Williamsburg who wish to organize a pharmacy school on their campus.
We face a tremendous shortage of licensed pharmacists across the
Commonwealth, and therefore KPhA encourages the expansion of
pharmacy training slots in Kentucky as long as the need exists.

(Colegrove Aff. Ex. I at 3.)

1. “Biological/Pharmaceutical Complex” at the University of
Kentucky.

The General Assembly included in HB 380 an almost $80,000,000 appropriation
from the Capital Construction Fund to the University of Kentucky (“UK”) for the
construction of a “Biological/Pharmaceutical Complex.” (Tracey Aff. Ex. H at 118, 120,
121, 130, and 131.) The funds for the appropriation were generated through the sale of
General Fund Bonds to private investors. (Tracey Aff. Ex. H at 118, 120, 121, 130, and
131.) The appropriation was in addition to the $40,000,000 in bond funds already
appropriated to UK in the prior budget bill for construction of the same building. (Tracey
Aff. Ex. I at 141.)

These appropriations came in response to a call by UK for funding to address “the
severe shortage of pharmacists in Kentucky, particularly in rural communities.” (Tracey
Aff. Ex. K.) The Dean of the UK College of Pharmacy, Dr. Kenneth Roberts, stated

publicly that the response to the shortage “need[ed] to start in education facilities so that

* Although part of the record on appeal, Mr. Colegrove’s affidavit was not separately paginated by the
Clerk in preparing the record on appeal.




we have capacity to produce more graduates.” Andrea Braslavsky, A4 Bitter Pill to
Swallow: Rx for Disaster?, WebMD, July 16, 2001, http://www.webmd.com/healthy-
aging/features/bitter-pill-to-swallow.

UK’s construction of the new “Biological/Pharmaceutical Complex” is already
underway and is scheduled to be completed in December 2009. (Tracey Aff. Ex. K.)

The new building will house the University’s College of Pharmacy, providing three times
more space than the University’s existing pharmacy facilities. (Tracey Aff. Ex. K.) The
College of Pharmacy currently enrolls about 100 new students a year, and the new
building is expected to double that enrollment. (Tracey Aff. Ex. K)

2. The Pharmacy Scholarship Program.

HB 380 also established a Pharmacy Scholarship Program. (Tracey Aff. Ex. H at
357-59, codified at KRS § 164.7901.) The General Assembly created the Program as a
special trust fund in the State Treasury to be administered by the Kentucky Higher
Education Assistance Authority (“KHEAA”™). (Tracey Aff. Ex. H at 359.)

The preamble to the Program provides that its purpose is “to establish a
scholarship program to provide eligible Kentucky students the opportunity to attend an
accredited school of pharmacy ata private four (4) year institution of higher education
with a main campus located in an Appalachian Regional Commission county in the
Commonwealth and become certified pharmacists in the Commonwealth.” KRS §
164.7901(1). The specific eligibility criteria enumerated in subsection (3) of the Program
place no limitation on the type (private or public) or the location of the school scholarship

recipients may attend. KRS § 164.7901(3). Rather to be eligible for aid under the

Program, a student must only be (1) a resident of the Commonwealth; (2) enrolled







































































































