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PURPOSE AND LEGAL ISSUES

Section 189 of the Kentucky Constitution prohibits the appropriation of educa-
tional funds to any “church, sectarian or denominational school.” Unfortunately, both the
text and history of Section 189 mark it as a “Blaine Amendment,” a provision adopted in
numerous state constitutions in the late 1800s and designed to suppress Roman Catholic
schools in favor of Protestant-dominated public schools. The U.S. Supreme Court has
repeatedly documented the ugly, bigoted history of Blaine Amendments, explaining that
their “hostility to aid to pervasively sectarian schools has a shameful pedigree that we do
not hesitate to disavow.” Mitchell v. Helms, 530 U.S. 793, 828 (2000) (plurality). In
fact, the Court has suggested that the enforcement of Blaine Amendments against reli-
gious schools could well violate the U.S. Constitution. Id. This Court should, accord-
ingly, disavow the anti-Catholic pedigree of Section 189 and construe it in a way that
avoids conflict with the U.S. Constitution.

ARGUMENT

I. The text and history of Section 189 manifest an unconstitutional, dis-
criminatory purpose.

The key to understanding Section 189 is the use of the term “sectarian” and the
history of anti-Catholic discrimination surrounding its adoption. Section 189 was
adopted in 1891—near the height of anti-Catholic fervor in Kentucky—and both its text

and history unmistakably mark it as a Blaine Amendment. It is thus part of the same anti-

Catholic movement repeatedly condemned by the Supreme Court.




A. The United States Supreme Court has consistently repudiated
the anti-Catholic bigotry underlying state “Blaine Amend-
ments” such as Section 189.

Seven current and two former U.S. Supreme Court Justices have joined opinions
documenting the discriminatory history of state Blaine Amendments.! The most thor-
ough judicial account of that history is contained in Zelman, 536 U.S. at 720-21 (Breyer,
J., dissenting). (Although the Ze/man opinion is a dissent, the history of Blaine Amend-
ments was not in dispute.)

As Justice Breyer explained, “during the early years of the Republic, American
schools—including the first public schools—were Protestant in character. Their students
recited Protestant prayers, read the King James version of the Bible, and learned Protes-
tant religious ideals.” Id. at 720 (citation omitted). In the mid-1800s, however, a wave of
Catholic immigration rendered the Protestant domination of the public schools highly
controversial. Id. “Religious conflict over matters such as Bible reading grew intense, as
Catholics resisted and Protestants fought back to preserve their domination.” Id. (cita-
tions and quotations omitted). “Dreading Catholic domination, native Protestants terror-
ized Catholics.” /d. at 720-21 (citations and quotations omitted). In some states, “Catho-
lic students suffered beatings or expulsions for refusing to read from the Protestant Bible,
and crowds . .. rioted over whether Catholic children could be released from the class-

room during Bible reading.” Id. at 720-21 (citations and quotations omitted).

! See Mitchell v. Helms, 530 U.S. 793, 828 (2000) (opinion of Thomas, J., joined
by Rehnquist, C.J., Scalia, and Kennedy, Jl.); Zelman v. Simmons-Harris, 536 U.S. 639
(2002) (opinion of Breyer, J., joined by Stevens and Souter, JJ.); Locke v. Davey, 540
U.S. 712 (2004) (opinion of Rehnquist, CJ., joined by Stevens, O’Connor, Kennedy,
Souter, Ginsburg, and Breyer, JJ.)




Catholics responded by seeking equal government funding for Catholic schools.
Id. at 721. Protestants vehemently resisted. The Protestants argued “that public schools
must be ‘nonsectarian’ (which was usually understood to allow Bible reading and other
Protestant observances)” and that “public money must not support ‘sectarian’ schools
(which in practical terms meant Catholic.).” Id. (citations and quotations omitted).

The Protestant resistance culminated in a campaign led by Senator James G.
Blaine to amend the federal constitution to ban government aid to sectarian (i.e., Catho-
lic) schools.? In 1875, the so-called “Blaine Amendment” passed the House of Represen-
tatives by a vote of 180 to 7, but failed the two-thirds requirement in the Senate by four
votes. Blaine and his supporters then turned to state legislatures, where Kentucky, along
with many other states, ultimately passed constitutional provisions banning aid to sectar-
ian schools.” Thus, state Blaine Amendments were born.

Other Supreme Court opinions confirm this historical account. As the plurality in
Mitchell v. Helms explained, “[c]onsideration of the [Blaine] amendment arose at a time
of pervasive hostility to the Catholic Church and to Catholics in general, and it was an
open secret that ‘sectarian’ was code for ‘Catholic.”” 530 U.S. at 828. Mitchell con-
demned the the Blaine Amendments in the strongest possible terms: they had a “shame-

ful pedigree,” were “born of bigotry,” and “should be buried now.” Id. at 828-29.

2 The proposed federal amendment stated: “No public property and no public reve-

nue ... shall be appropriated to or made or used for the support of any school, educa-
tional or other institution under the control of any religious or anti-religious sect, organi-
zation, or denomination, or wherein the particular creeds or tenets shall be taught. . ..”
Jeffries & Ryan, A Political History of the Establishment Clause, 100 Mich. L. Rev. 279,
302 n.115 (Nov. 2001). At the same time, the amendment sought to protect the wide-
spread practice of reading the King James Bible in public schools: “This Article shall not
be construed to prohibit the reading of the Bible in any school or institution . ...” Id.

3 See Joseph P. Viteritti, Blaine s Wake: School Choice, the First Amendment, and
State Constitutional Law, 21 HARV. J. L. & PUB. PoL’y 657, 670-75 (1998)




The Supreme Court most recently addressed Blaine Amendments in Locke v.
Davey, 540 U.S. 712 (2004). Although the Court did not discuss the history in any detail,
it affirmed the basic conclusion that Blaine Amendments are “linked with anti-
Catholicism.” Id. at 723 n.7 (citing Mitchell plurality). Thus, through opinions in Zell-
man, Miichell, and Locke, all nine members of the Rehnquist Court (including seven cur-
rent Justices) recognized that Blaine Amendments are based on anti-Catholic animus.

This conclusion is backed by a weight of legal* and historical’ scholarship that is nothing

4 See, e.g., Ira Lupu, The Increasingly Anachronistic Case Against School Vouch-

ers, 13 NOTRE DAME J.L. ETHICS & PUB. PoL’Y 375, 386 (1999) (*From the advent of
publicly supported, compulsory education until very recently, aid to sectarian schools
primarily meant aid to Catholic schools as an enterprise to rival publicly supported, es-
sentially Protestant schools.”); Douglas Laycock, The Underlying Unity of Separation
and Neutrality, 46 EMORY L.J. 43, 50 (1997) (“[T]he nineteenth century opposition to
funding religious schools drew heavily on anti-Catholicism.”). See generally Mark Ed-
ward DeForrest, An Overview and Evaluation of State Blaine Amendments: Origins,
Scope, and First Amendment Concerns, 26 HARV. J. L. & PUB. POL’Y 551 (Spring 2003);
Kyle Duncan, Secularism’s Laws: State Blaine Amendments and Religious Persecution,
72 FORDHAM L. REV. 493, 508-509 (2003); Steven K. Green, The Blaine Amendment Re-
considered, 36 AM. J. LEGAL HIST. 38 (1992); Toby J. Heytens, Note, Schoo! Choice and
State Constitutions, 86 VA. L. REv. 117 (2000); Richard A. Baer, Jr., The Supreme
Court’s Discriminatory Use of the Term ‘Sectarianism,’ 6 J.L. & PoL. 449 (1990); Joseph
P. Viteritti, Davey’s Plea: Blaine, Blair, Writers, and the Protection of Religious Free-
dom, 27 HARV. J.L. & PUB. POL’Y 299 (2003).

d

See, e.g., PHILIP HAMBURGER, SEPARATION OF CHURCH AND STATE 335 (Harvard
2002) (“Nativist Protestants also failed to obtain a federal constitutional amendment but,
because of the strength of anti-Catholic feeling, managed to secure local versions of the
Blaine amendment in the vast majority of the states.”). See generally RAY A.
BILLINGTON, THE PROTESTANT CRUSADE, 1800-1860: A STUDY OF THE ORIGINS OF
AMERICAN NATIVISM (1938); CHARLES L. GLENN, JR., THE MYTH OF THE COMMON
ScHoOL (1988); LLOYD JORGENSON, THE STATE AND THE NON-PUBLIC SCHOOL, 1825-
1925 (1987); CARL F. KAESTLE, PILLARS OF THE REPUBLIC: COMMON SCHOOLS AND
AMERICAN SOCIETY, 1780-1860 (1983); PAUL KLEPPNER, THE CROSS OF CULTURE: A SO-
CIAL ANALYSIS OF MIDWESTERN POLITICS, 1850-1900 (1970); WARD M. MCAFEE, RELIG-
ION, RACE AND RECONSTRUCTION: THE PUBLIC SCHOOL IN THE POLITICS OF THE 1870s
(1998); JOHN T. MCGREEVY, CATHOLICISM AND AMERICAN FREEDOM (2003); DIANE
RAVITCH, THE GREAT SCHOOL WARS: NEW YORK CITY, 1805-1973 (1974); WILLIAM G.
R0SS, FORGING NEW FREEDOMS: NATIVISM, EDUCATION, AND THE CONSTITUTION 1917-




short of crushing. There is therefore no doubt about the discriminatory basis of the fed-
eral and state Blaine Amendments.
B. Section 189 was the product of anti-Catholic animus.

In light of this broad historical consensus, the only question is whether Section
189 of the Kentucky Constitution is, in fact, a discriminatory Blaine Amendment. Both
the text and history of Section 189 unequivocally demonstrate that it is.

1. The text of Section 189 embodies anti-Catholic animus.

Most importantly, the text of Section 189 bans funds or taxes raised for educa-
tional purposes from being used in aid of “any church, sectarian or denominational
school.” Ky. CONST. § 189 (emphasis added). This phrasing is problematic because it
uses the narrow and loaded phrase “church, sectarian or denominational” instead of the
broader term “religious.” When examined in light of the historical record, this language
indicates that Section 189 was an outgrowth of pervasive anti-Catholic discrimination.

First, as explained above, the Supreme Court has repeatedly noted that the term
“sectarian” applied almost exclusively to Catholics. In fact, in the 1870s, “it was an open
secret that ‘sectarian’ was code for ‘Catholic.”” Mitchell, 530 U.S. at 828. This conclu-
sion is bolstered by the fact that Section 189 also bans funds to “church” and “denomina-
tional” schools. That language mirrors the federal Blaine Amendment, which banned aid
to any school controlled by a “sect,” religious organization, or “denomination™ (while
simultaneously protecting “the reading of the Bible” in the Protestant-dominated public

schools). Jeffries & Ryan, supra note 2, at 302 & n.115. It is widely recognized that this

1927 (1994); JOSEPH P. VITERITTI, CHOOSING EQUALITY: SCHOOL CHOICE, THE CONSTI-
TUTION, AND CIVIL SOCIETY (1999).

—



sort of language was designed “to close every possible loophole” through which public
aid might flow to sectarian schools. Id.

Second, dictionaries from the time that Kentucky adopted its current constitution
(1891) uniformly define “sectarian” more narrowly than “religious,” generally as a pejo-
rative for a minority religion. Funk & Wagnalls defined “sectarian™ as “marked by at-
tachment to a sect or denomination: often used in derogation as implying heresy or big-
otry, and also as an opprobrious epithet for schools not sectarian but under the auspices

of a denomination . . . .”°

Webster’s defined a “sectarian™ group as one “which holds
tenets different from those of the prevailing denomination in a state.”’ Engaging in “her-
esy or bigotry” and holding tenets “different from those of the prevailing denomination”
are precisely what the dominant Protestant establishment accused immigrant Catholics of
doing, and exactly what the “common schools” were designed to eradicate.®

Third, Kentucky precedent from this time period confirms that Section 189 ap-
plied primarily to Catholics and not to religion generally. In Hackett v. Brooksville
Graded School Dist., 87 S.W. 792, 120 Ky. 608 (Ky. App. 1905), for example, the par-

ents of Roman Catholic school children sued under Section 189, arguing that daily

prayers and readings from the King James Bible rendered the public school “sectarian.”

é A STANDARD DICTIONARY OF THE ENGLISH LANGUAGE 1616 (Funk & Wagnalls

1895) (emphasis added).

7 WEBSTER’S INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE (G. & C.

Merriam 1891).

8 See also A NEW ENGLISH DICTIONARY 361 (Oxford 1914) (defining “sectarian”:

“In recent use, often a pejorative synonym of denominational, esp. with reference to edu-
cation.”); THE NEW AMERICAN ENCYCLOPEDIC DICTIONARY OF THE ENGLISH LANGUAGE
3605 (1911) (defining “sectarian™ as “strongly or bigotedly devoted to the tenets and in-
terests of a particular sect or religious denomination; characterized by bigoted devotion to
a particular sect or religious denomination™).



The Kentucky Court of Appeals disagreed. According to the court, the King James Bible
was not “a sectarian book™ because it did not teach the distinctive doctrines of any one
denomination. See id. at 794. Moreover, although the daily prayer specifically men-
tioned both God and Christ, ° the court held that “it is not sectarian, in the sense that the
word is commonly used and understood” because “neither the form nor substance of the
prayer complained of seem to represent any peculiar view or dogma of any sect or de-
nomination.” Id. at 793 (emphasis added). In short, as the Court explained, the law in
question was not “intended to keep religion out of the school, . .. [it was intended] to
keep the ‘church’ out.” Id. at 793 (emphasis added). And there is no doubt what the
court meant when it referred to “the church”—it repeatedly used that term to refer spe-
cifically to the Roman Catholic church.'® Thus, under Kentucky law, “sectarian” was not
a synonym for “religious,” but rather for teachings that departed from the generic Protes-
tantism of the common schools.

Fourth, other Kentucky laws confirm that, notwithstanding Section 189, the

common schools were intended to include religious teaching. In 1903, the legislature

? The full text: “Our Father who art in Heaven, we ask Thy aid in our day’s work.

Be with us in all we do and say. Give us wisdom and strength and patience to teach these
children as they should be taught. May teacher and pupil have mutual love and respect.
Watch over these children, both in schoolroom and on the playground. Keep them from
being hurt in any way, and at last, when we come to die, may none of our number be
missing around Thy Throne. These things we ask for Christ's sake. Amen.” Id. at 793.

10 See, e.g., id. at 794 (“[The Roman Catholic parents’] view seems to be that the

church is the custodian and interpreter of the Bible as God’s word.”); id. (Under the par-
ents’ view, “the authority of a church could largely control the course of study in the
public schools by issuing its bull [a term exclusive to the Roman Catholic Church]
against certain scientific or moral treatises as being atheistic or heretic.”); id. (“A learned
witness for [the Catholic parents] . .. says that the church is the interpreter of the Bible,
but that the Protestants teach on the contrary that every one is his own interpreter.”); id.
(“Milton, Newton, Galileo, as well as Wickliffe, Whittingham, and Tyndale, came under
the bans of the church . . . [because] they were believed to be hostile to God’s revelations
as interpreted by the church.”) (emphases added).



mandated that “[nJo books or other publications of a sectarian, infidel or immoral charac-
ter, shall be used or distributed in any common school; nor shall any sectarian, infidel or
immoral doctrine be taught therein.” Ky. Stat. § 4368 (1903) (recodified in 1942 and
1990 at KRS § 158.190). This provision is interesting for two reasons. First, it bans not
only “sectarian” teaching, but also “infidel” and “immoral” teaching—suggesting rot that
schools would be free of religious teaching, but that they would be free of the wrong kind
of religious teaching. Second, the ban on sectarian teaching coexisted with a law requir-
ing daily Bible reading in every public school classroom: “The teacher in charge shall
read or cause to be read a portion of the Bible daily in every classroom or session room of
the common schools of the state in the presence of the pupils therein assembled .. ..”
K.R.S. § 158.170. Again, these laws demonstrate that the ban on funding “sectarian”
schools was not about keeping religion out of government funded schools—it was about
keeping the wrong kind of religion (Catholicism) out of government funded schools.

This understanding of the ban on “sectarian” teaching was not limited to Ken-
tucky; numerous states adopted the same understanding. In Nebraska, for example, the
Supreme Court declared: “Nebraska is a Christian state, and its normal [i.e. public]
schools are Christian schools; not sectarian, nor what would be termed religious
schools.” Tash v. Ludden, 129 N.W. 417, 421 (Neb. 1911) (emphasis added). Other ex-
amples of state courts connecting the term “sectarian” to the Catholic church, as opposed

to generic Protestantism or Christianity, abound."'

. E.g. People ex rel. Vollmar v. Stanley, 255 P. 610, 617 (Colo. 1927) (stating that
although “the King James Bible is proscribed by Roman Catholic authority . . . proscrip-
tion cannot make that sectarian which is not actually s0”); (Nevada ex rel. Nevada Or-
phan Asylum v. Hallock, 16 Nev. 373, 385 (1882) (“The framers of the [Nevada] consti-
tution undoubtedly considered the Roman Catholic a sectarian church.”); Church v. Bul-
























