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STATEMENT OF THE CASE

On December 29, 2003, about 12:30 p.m., Christopher Buckner, age 23,
was shot and killed outside of a house at 3434 Whitman Way in Louisville. (VR
No. 1, 8/16/06, 13:06:34). Buckner died within minutes as the resuit of multiple
gunshot wounds. (VR No. 3, 8/18/06, 14:18:29-14:34:48). Police investigating at
the scene were told that two brothers, “Little Ray” and “Little Timmy” may have
been involved. (VR No. 1, 8/16/06, 14:10:30). Detective Brenda Westcott
(formerly Turner) recognized the names and knew that the boys’ mother lived in
the area on Grand Avenue. (VR No. 1, 8/16/06, 10:11:11). Parked a few blocks
from the scene of the shooting, the police found the car, a blue Ford Crown
Victoria, that had been seen at 3434 Whitman at the time of the shooting. (VR
No. 3, 8/18/06, 11:00:40). Shortly thereafter, the police spotted Raymond
Taylor, age 19, in the vicinity. He ran when the police approached. Within
minutes, Raymond was found and taken into custody. (VR No. 3, 8/18/06,
11:02:57). He told the officers, “I can take you to the killer.” (VR No. 5, 8/30/04,
13:08:00). The apprehension of Raymond occurred at 2:13 p.m. (VR No. 5,
8/30/04, 13:08:30, 14:42:40).

Police received information that Timothy Taylor was at a house near the
place where Raymond had been apprehended. (VR No. 2, 8/16/06, 14:23:26).
After receiving permission from the occupant, Ms. Cathey, to enter the house,

the police found Timothy in a hallway. He was immediately handcuffed and taken

to the living room. (VR No. 2, 8/16/06, 14:25:42). According to the lead




detective on the case, Detective Gary Huffman, Timothy was not under arrest,
but was being detained as a “person of interest.” (VR No. 5, 8/30/04, 14:55:00).
The apprehension of Timothy occurred at 3:41 p.m. (VR No. 5, 8/30/04,
13:12:05). He was taken to police headquarters in downtown Louisville,
specifically the Homicide Unit. (VR No. 5 8/30/04, 13:12:33). Raymond had been
taken to the same office, but the two brothers were kept separated. Id.

Before the apprehension of the brothers, their mother, Benita Taylor, had
been taken from her Grand Street home to the Fourth District police substation
for her protection because the police feared that there could be an act of
retaliation for Buckner’s death. Ms. Taylor was told that her sons may have been
involved in the shooting. (VR No. 5, 8/30/04, 14:40:10). She gave permission to
the police to search her house and several cars at the house. (VR No. 3, 8/18/06,
11:14:32).

Shortly after his apprehension, Timothy was taken to the Homicide Unit
offices at police headquarters. He was held in one of the supervisor’s offices prior
to being taken to the interview room with a concealed videotape camera. (VR
No. 2, 8/17/06, 11:05:26, 11:07:57). Timothy testified that before he was taken
to the interview room, he was handcuffed to the bottom of a table for 30
minutes to an hour. (VR No. 4, 8/18/06, 16:43:00, 17:00:40). He also said that

during that time, officers were coming in and out of the office, including

Detective Finch. (VR No. 4, 8/18/06, 16:02:22).




Eventually Timothy was taken to the interview room and the hidden
videotape camera began to record his actions and statements over the next few
hours. Detectives Lawson and Schraut, who spoke to Timothy before he was
taken to the interview room, were the detectives who took the forma| statement
that Timothy was told was being audiotaped. (VR No. 2, 8/1 7/06, 11:24:38). At
the time that Timothy was taken into Custody at the house on 32nd Street,
Detective Westcott had advised him of his Miranda rights. (VR No. 2, 8/16/0s,

14:30:53). At the Homicide Unit offices, Timothy was again advised of those

morning of December 29, 2003, that his car had been broken into and items,

including a handgun, hag been stolen, Timothy and his brother Raymond went to




Timothy admitted that he shot Buckner. He thought he shot about two or
three times. (VR No. 2, 8/17/06, 11:34:45). He shot the gun, a 9mm, until it was
empty. (VR No. 2, 8/17/06, 11:35:01). Timothy then ran to the car and drove
away. Raymond ran off. (VR No. 2, 8/17/06, 11:36:03, 11:36:20). Timothy told
the police he then went to his cousin’s in the Iroquois housing projects where he
sold the gun to a person named Jovoni. (VR No. 2, 8/17/06, 11:36:48-11:37:16).
Timothy came back to the neighborhood and ended up at the house where he
was arrested. (VR No. 2, 8/17/06, 11:39:01). Timothy told the police he had
been thinking about turning himself in and telling the truth because it was the
right thing to do. (VR No. 2, 8/17/06, 11:39:41).

After Timothy gave his taped interview, the police officers told him that it
would help him out if he could get the gun back. They told him that otherwise he
could be facing a tampering with physical evidence charge. (VR No. 2, 8/17/06,
11:42:00). Timothy spent the next couple of hours calling various people on his
cell phone and a cell phone supplied by the police, trying to locate the gun and
persuade the people who had it to return it to the police. (VR No. 2, 8/17/06,
11:42:00-15:27:10). The hidden camera and microphone recorded Timothy’s
statements and movements. (VR No. 2, 8/17/06, 11:18:58-15:55:50; COM EXH
20). Timothy eventually arranged with someone to place the gun where

Detective Finch was able to find it. (VR No. 2, 8/17/06, 13:41:50, 17:38:50). At

trial the parties stipulated that the gun, a 9mm, was the gun that fired the




bullets recovered from Buckner and the gun that expelled the shell casings found
near Buckner’s body. (VR No. 3, 8/18/06, 10:05:24).

In his trial testimony, Timothy again admitted that he and Raymond had
gone to where Buckner was staying the morning after the break-in and theft
from his car, but he said that Raymond was the one that wanted to go. (VR No.
4, 8/18/06, 16:06:37, 16:12:25). Buckner had taken money from Raymond when
they were at a nightclub the previous evening. (VR No. 4, 8/18/06, 16:07:12).
Timothy said the gun taken from his car was a .357 caliber. He denied going into
the house where Buckner was staying. ! He said Raymond went in and Raymond
and Buckner came out. (VR No. 4, 8/18/06, 16:17:21, 16:20:30). Timothy said
that he was at the car when he heard shots. He did not see the shooting, but
Raymond later gave him the 9 millimeter gun. Timothy denied that he went to
the house to harm Buckner. He also denied having any role in helping,
encouraging or assisting Raymond (VR No. 4, 8/18/06, 16:22:50, 16:30:53,
17:38:33). At Raymond'’s direction, Timothy took the gun to Iroquois and got rid
of it. (VR No. 4, 8/18/06, 16:32:22). Raymond also told Timothy what to say to
the police in order to take the blame. (VR No. 3, 8/18/06, 17:04:04).

Timothy testified that he was promised certain things and was encouraged
by the police officers, but things changed after he got in the interview room. (VR

No. 4, 8/18/06, 17:32:28). He said he was also encouraged by the police to take

! This was consistent with the testimony of both Tamara and Marcus Miller, occupants of
the house. But it was contrary to Timothy’s statement to the police. (VR No. 1, 8/15/06,
16:27:55, 16:55:20).




the charge for his brother and was led to believe that it would be OK if he did so.
(VR No. 3, 8/18/06, 17:04:42, 17:30:11).

Tamara Miller was the occupant of the house at 3434 Whitman Way,
where she lived with her brother and her two children. (VR No. 1, 8/15/06,

16:23:14). On December 29, 2003, she let Christopher Buckner into her home at

about 6:30 a.m. to get some sleep. She had known Buckner all of her life and
sometimes he stayed at her house. (Id. at 16:27:00). Around noon, Raymond
Taylor knocked at the door and asked to see Buckner. She said she would get
him, but as she went up the stairs, Raymond began to follow. She told him to
wait outside, which he did. (VR No. 1, 8/15/06, 16:27:55-16:36:40). Buckner
went out to talk to Raymond. They appeared to be talking back and forth like
they were arguing. (VR No. 1, 8/15/06, 16:31:10). Ms. Miller saw a blue car
parked in front of the house. She identified Raymond’s blue Ford Crown Victoria
as that car. (VR No. 1, 8/15/06, 16:32:27, 16:33:24; COM EXH 6 and 7).
Ms. Miller never saw Timothy Taylor, whom she knew, that morning. (VR
No. 1, 8/15/06, 16:37:00). About five seconds after Raymond and Chris went to
the side of the house, she heard five gunshots in rapid succession. She dropped
- to the floor, and when she got up and looked outside, the blue car was gone.
(VR No. 1, 8/15/06, 16:35:00). Ms. Miller never heard any yelling or shouting.
(Id., at 16:36:35). She went outside to find Buckner lying on the ground, shot, at

the side of the house. (Id., at 16:37:27).



Marcus Miller, Tamara’s brother, testified that he heard the knock at the
door, heard a person ask for Buckner and heard his sister say she would get him,
telling the person to stay there. (VR No. 1, 8/15/06, 16:55:20). Marcus got up
and heard Buckner go outside. About three minutes later, he heard at least six
gunshots. He looked out his bedroom window and saw people scrambling to get
in the blue car. He saw three doors opened, and he thought there were two or
three people in the car. The car took off. (VR No. 1, 8/15.06, 16:57:44-
17:01:40).

At the time of the shooting, Milus Barnes was at the house next to the
Miller residence. He heard a car pull up out front. While he was waiting to get his
hair styled, he decided to go get cigarettes. He opened the back door and came
face-to-face with Timothy, whom he recognized from the neighborhood. (VR No.
1, 8/15/06, 17:18:49). Milus quickly closed the door and sat down. Six to seven
seconds later, he heard over eight gunshots and heard bullets hitting the house.
(Id., at 17:21:06, 17:24:40). Milus never spoke to the police, although he said he
had seen both Timothy and Raymond in front of the house before the shooting.
(VR No. 1, 8/15/06, 17:38:34). Buckner’s family had given Milus’s name to the
prosecutor. (VR No. 1, 8/15/06, 17:40:00). Milus knew Christopher Buckner and
his children very well. (VR No. 1, 8/16/06, 17:31:31).

As part of his defense, Timothy attempted to introduce evidence from
which the jury could conclude that Timothy’s confession to the police was false

because the police had used interrogation techniques that encouraged Timothy



to take the blame. Debbie Montgomery, a high school counselor and court liaison
for the Jefferson County Public Schools, testified about information contained in
Timothy’s school records. (VR No. 3, 8/18/06, 15:35:45). Timothy, who last
attended 10" grade in May 2003, has an IQ of 75, which Ms. Montgomery said is
“borderline.” (Id., at 15:38:40, 15:43:11). Timothy had been enrolled in special
education classes since he was diagnosed with learning disabilities. (Id., at
15:39:29). When Timothy was tested in 1997 and again in 2001, his scores
indicated that in reading and math skills, he ranged from the 16" percentile
down to the 00.10 percentile when compared with other special education
students who had also been tested. (Id., at 15:40:43). In the Fall of 2003,
Timothy was not enrolled in school. He had missed 81 (of 173) days of school in
the previous school year, and missed more than 45 days the year before that.
(Id., at 15:49:43).

The defense was not permitted to offer evidence that, when the police
were trying to get Timothy to admit to shooting Buckner, the police told Timothy
that they did not care about Buckner and that they had been looking for him
because of circuit court bench warrants that were outstanding for Buckner’s
arrest at the time of his death. (VR No. 4, 8/18/06, 17:07:10-17:29:56). Timothy
was only allowed to testify that the police encouraged him to “take the charge,”
told him that if he admitted shooting Buckner he would be a hero, and that he
would get a bond when he went to court or would be released from custody “on

the watch” or on home incarceration. (VR No. 4, 8/18/06, 17:30:11). The



defense was also not allowed to present a videotape excerpt from the beginning
of the taped interview of Raymond by Detectives Finch and Huffman. (VR No. 3,
8/18/06, 10:38:08-10:40:41; Manila Envelope marked “Avowal Evidence”). In
that excerpt, Detective Finch tells Raymond that if somebody had stolen his
things, he would confront the individual rather than going to the police because
the police are there to protect the weak, and a real man would handle the
situation himself, and if something bad happens, it happens. (Id. 10:38:08; DEF
EXH AVOWAL A).

During his cross-examination of Timothy, the prosecutor, over defense
objection, was permitted to establish that in the 21> years between his arrest
and the trial, Timothy never once during court hearings told Judge Montano or
the police detectives that the wrong person was on trial and that he had lied to
the police about shooting Buckner. (VR No. 4, 8/21/06, 10:48:24-10:49:20).

Prior to trial, defense counsel filed a motion to suppress Timothy's
statements to the police. (TR I, 123). A suppression hearing was held on August
30, 2004. (VR No. 5, 8/30/04, 10:13:58). After the parties filed briefs [TR I, 132;
TR II, 151], the court entered an order denying the motion. (TR II, 271-272;
App. B 1-4). The videotape of Timothy at the police station, including his
audiotaped confessions, was introduced at trial as COM EXH 20. (VR No. 2,
8/17/06, 11:18:58).

The jury convicted Timothy of intentional murder. (TR III, 380-384). The

jury recommended a sentence of thirty years. (TR IV, 454-455). At final




sentencing, Judge Montano considered and denied probation, but she reduced
the sentence to twenty-five years. (VR No. 5, 10/12/06, 08:56:28; TR IV, 549-
551). Timothy filed a timely notice of appeal to this Court. (TR IV, 552).
ARGUMENT
I. THE TRIAL COURT ERRED WHEN IT REFUSED TO
SUPPRESS TIMOTHY TAYLOR’S STATEMENTS TO
THE POLICE.

This issue was preserved by Mr. Taylor's written motion to suppress his
statements to the police. (TR I, 123). The circuit court held a suppression
hearing on August 30, 2004. (VR No. 5, 8/30/04, 10:13:58). After that hearing,
counsel for Mr. Taylor filed a “"Defendant’s Brief in Support of his Mation to
Suppress” and the Commonwealth filed the “Commonwealth’s Response to
Defendant’s Brief in Support of his Motion to Suppress.” (TR I, 132; TR II, 151).
On December 28, 2004, the circuit court entered its “Findings of Fact and Order”
denying Mr. Taylor’s motion.” (TR II, 173-176, App. B1-B4).

As the circuit court noted in its findings and order, Mr. Taylor offered
three reasons why his statements to the police should be suppressed: 1) the
statements were the product of an illegal, warrantless arrest, 2) the
Commonwealth failed to prove that Mr. Taylor made a knowing, voluntary and

intelligent waiver of his constitutional rights, and 3) the police violated KRS

2 At the time of the suppression hearing, the Commonwealth’s motion to consolidate
Timothy’s indictment with Raymond’s indictment (No. 04-CR-0057) was still pending in
Division 8 of Jefferson Circuit Court, Judge Martin McDonald, presiding. Judge McDonald
held the suppression hearing and ruled on the motion to suppress. (TR II, 173-176;
App. B1-B4). Later, Judge McDonald ordered separate trials and Timothy’s case was
returned to Division 10, Judge Kathleen Voor Montano presiding. (TR II, 271-272).

10




610.200 and KRS 610.220 (requiring notification of a juvenile’s parent after
arrest and forbidding police detention of a juvenile beyond two hours). (TR II,
173; App. B-1). At the suppression hearing, Detective Jim Lawson, Detective
Gary Huffman, Renee Lovelace and Debbie Montgomery testified.

Detective Gary Huﬁman testified that he was the lead detective in the
investigation into the death of Christopher Buckner. (VR No. 5, 8/30/04,
13:00:22). After being called to the scene of the homicide, Detective Huffman
spoke to several detectives at the scene and gained information that a “Little
Raymond” and “Little Timmy,” who were brothers, were involved in the shooting
incident. (VR No. 5, 8/30/04, 13:01:26). Detective Huffman also testified that he
proceeded to an address on Grand, where officers had located a Ford vehicle,
which was identified by witnesses as the vehicle that the suspects had driven to
and from the crime scene. (VR No. 5, 8/30/04, 13:01:26). While Detective
Huffman was at that location, his attention was drawn to a particular individual
that met the general description of one of the perpetrators. Detectives Finch and
Huffman chased this person, who turned out to be Raymond Taylor, and
captured him. Upon his apprehension, Raymond Taylor said, “I can take you to
the killer”. (VR No. 5, 8/30/04, 13:08:00). Raymond Taylor was arrested at 14:13
hours. (VR No. 5, 8/30/04, 13:08:30, 14:42:40). Detective Huffman stated that
the shooting of Christopher Buckner had occurred at 1240 hours. Around the
same time, 4™ District police officers searched Timothy Taylor’s house with the

consent of Timothy’s mother. (VR No. 5, 8/30/04, 13:10:20).

11




Timothy was arrested at 1104 S. 32" Street by Detectives Turner and
Boggs, along with a probation officer. (VR No. 5, 8/30/04, 13:10:40). Timothy
was arrested in the home of a person named Ms. Cathey, and Detective Huffman
had seen her around the time he had arrested Raymond. Timothy was arrested
at 15:41 hours. (VR No. 5, 8/30/04, 13:12:10, 14:44:45). According to Detective
Huffman, Timothy and Raymond were taken separately to the homicide office for
potential interviews. Detective Huffman returned to the homicide office and met
with Timothy. (VR No. 5, 8/30/04, 13:13:20). Detective Huffman read Timothy
his rights in the presence of Sgt. Martet at 16:47 hours.? A copy of the rights
waiver was introduced as Commonwealth’s Exhibit 1 (VR No. 5, 8/20/04,
13:13:22). Timothy had no questions about his rights. (VR No. 5, 8/30/04,
13:15:00). Detective Huffman said that it took approximately four minutes for
Timothy to read and sign the waiver. Detective Huffman stated that Timothy told
him that he was willing to talk. Detective Huffman said that he left and went on
to participate in Raymond Taylor’s interview. Detective Huffman further said that
he was not aware of any incriminating statements being made by Timothy before
the actual videotape was turned on at police headquarters. (VR No. 5, 8/30/04,
13:16:06, 13:16:54, 14:47:43). Detective Huffman verified that it was Detectives

Schraut and Lawson that interviewed Timothy Taylor. (Id., at 14:48:00).

* Detectives Huffman and Detective Lawson both testified that the time of 17:51
hours on Timothy’s Wavier of Rights form was a mistake and that the correct
time should have been 16:51. (VR No. 5, 8/30/04, 13:15:20).

12




Timothy was first interviewed in Lt. Vito’s office. (VR No. 5, 8/30/04,
13:18:09). This interview was not recorded. Detective Huffman testified that
Timothy did not know that he was being videotaped during the formal interview
with Detective Lawson and Schraut. (VR NO. 5, 8/30/04, 14:49:26). Detective
Huffman stated that he could not remember who turned on the video. He stated
that it was a collective decision. (VR No. 5, 8/30/04, 14:49:45). Detective
Huffman stated that the audio taped statement started at 18:48 hours and
ended at 19:05 hours and the video continued to run after the conclusion of the
audio taped statement. (VR No. 5, 8/30/04, 14:51:25). Raymond Taylor, an
adult, was eventually allowed to see and speak to Timothy in the homicide office.
(VR No. 5, 8/30/04, 14.51:55). Detective Huffman stated that there was no need
for separation after they gave their statements. (VR No. 5, 8/30/04, 14:52:13).
When questioned about the decision to turn the audio portion off with respect to
the videotape just at the time when Raymond asked Timothy a question about
the shooting, Detective Huffman stated that he wanted to respect the
defendant’s privacy, and that the decision was a “privacy issue”. (VR No. 5,
8/30/04, 14:53:32). Detective Huffman said that there was no search warrant or
arrest warrant issued in connection with Timothy’s apprehension. (VR No. 5,
8/30/04, 14:57:00). He also stated that Timothy was arrested because he was a
“person of interest”. (Id., at 14:55:00). Finally, Detective Huffman stated that
Timothy was not free to leave after he was initially apprehended by police. (VR

No. 5, 8/30/04, 14:57:40).
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Detective Lawson testified at the suppression hearing that he first had
contact with Timothy Taylor at the homicide office of Louisville Metro Police
Headquarters. During Timothy’s interview, Detective Donald Schraut was also
present. Detective Lawson stated that he spoke to Timothy in the interview
room, and Timothy’s statement began at 18:48 hours. (VR No. 5, 8/30/04,
10:27:00). Detective Lawson testified that he advised Timothy of his

constitutional rights and that Timothy wanted to give a taped interview.

Detective Lawson stated that the standard Miranda warnings were given, and it
was his recollection that Detective Schraut held up a previously signed waiver by
Timothy. (VR No. 5, 8/30/04, 10:28:23). The Waiver of Rights form had
previously been filled out and Timothy was advised of his rights again at the
beginning of his statement. (VR No. 5, 8/30/04, 10:29:44). Detective Lawson
confirmed the fact that Timothy was a juvenile, age 17, with a date of birth of
1/4/86. (VR No. 5, 8/30/04, 10:30:16). According to Detective Lawson, Timothy
had no questions concerning his Miranda rights. (VR No. 5, 8/30/04, 10:30:47).
Detective Lawson stated that the interview was taped by an audiocassette tape,
which was visually present in the interview room. He also stated that a videotape
was being made simultaneously of the interview, but that Detective Lawson was
not in control of that videotape. (VR No. 5, 8/30/04, 10:31:31). The interview
began at 18:48 hours and ended at 19:05 hours. (VR No. 5, 8/30/04, 10:32:35).
There had been previous conversations with Timothy prior to going on the

audiotape. (VR No. 5, 8/30/04, 10:33:02). Detective Lawson stated that he did
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not notify Timothy’s parents; he related that Timothy told him that he had called
his mother on his cell phone, but Lawson did not know for sure if that was so.
(VR No. 5, 8/30/04, 10:34:15). Detective Lawson said that Timothy was
handcuffed to his chair during the interview. (VR No. 5, 8/30/04, 10:34:37,
10:48:46). According to Detective Lawson'’s testimony, Timothy never asked to
speak to his lawyer and Timothy was not mistreated during his interview. (VR

No. 5, 8/30/04, 10:35:11, 10:35:22).

Detective Lawson stated that the Louisville Metropolitan Youth Detention
Center is approximately one half of a block from police headquarters. (VR No. 5,
8/30/04, 10:40:40). Detective Lawson stated that the video camera, which was
videotaping the proceedings, was not noticeable to an observer. (VR No. 5,
8/30/04, 10:41:47). Detective Lawson did not make the decision to turn on the
video. (VR No. 5, 8/30/04, 10:42:35). Timothy did not appear to be intoxicated.
(VR No. 5, 8/30/04, 10:45:15). Detective Lawson told Timothy that he would
relate Timothy’s cooperation to the prosecutor, but he never told Timothy that
he would get a lighter sentence if he cooperated. (VR No. 5, 8/30/04, 10:45:38,
10:46:00). Detective Lawson testified that he proceeded in handling Timothy's
case as though Timothy was under 18 according to the training he had received

pertaining to juvenile defendants. (VR No. 5, 8/30/04, 10:50:00).

Renee Lovelace, supervisor of admissions and custodian of records for the
Louisville Metropolitan Youth Detention Center testified and brought with her to

court the records involving Timothy Taylor’s arrest and detention in the Louisville

15




Metropolitan Youth Detention Center in connection with this case. (VR No. 5,
8/30/04, 15:24:20). Ms. Lovelace said that there is an interview room that the
youth center allows police to use to interview juveniles prior to lodging them in
the center. (VR No. 5, 8/30/04, 15:25:36). She also stated that the time that
Timothy was delivered by the police to be lodged in the Louisville Metropolitan
Youth Detention Center was 10:15 p.m. (VR No. 5, 8/30/04, 15:26:41). Detective
Huffman stated that he and Detective Lawson walked Timothy to the Louisville
Metropolitan Youth Detention Center. (VR No. 5, 8/30/04, 13:18:28).

Debbie Montgomery testified that she is an employee of the Jefferson
County Public Schools, serves as the court liaison and works with the
Department of Pupil Personnel. She stated that she was a schoolteacher and a
school counselor. (VR No. 5, 8/30/04, 15:29:36). Ms. Montgomery testified that
she had brought Timothy's school records with her, that she had previously
reviewed his records, and personally talked to one teacher that knew Timothy.
(VR No. 5, 8/30/04, 15:30:30). She stated that Timothy was a repeat 10" grader
and that he was currently one-half credit short of the 11" grade. Timothy was
identified in the third grade as a learning disabled student, particularly in the
area of writing. He had been a special education student at Waggener. (VR No.
5, 8/30/04, 15:32:05). Ms. Montgomery went on to state that a learning
disability involves problems in processing information. She said that students

with learning disabilities learn at a different rate from other students. Timothy
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has a discrepancy between his performance and verbal ability and he has
difficulties in processing information. (VR No. 5, 8/30/04, 15:33:10).

On May 14, 2001, Timothy had a re-evaluation of his special education
status He took certain tests, including the Kaufman Test. In the area of reading
decoding, Timothy scored in the sixteenth percentile with respect to all special
education students. In the area of reading comprehension, Timothy scored in the
eighth percentile. Ms. Montgomery explained that reading comprehension refers
to being able to understand what is read. Timothy scored in the tenth percentile
in math application. In computation and in writing, he scored in the second
percentile. In another measure in writing, Timothy scored in the .1 percentile,
which means that 99.9 percent of all special education students taking the test
scored higher than Timothy. Ms. Montgomery testified that he scored in the
second percentile in speaking, that he was average with respect to the listening
measure, and that he was in the second percentile with respect to the writing
test. (VR No. 5, 8/30/04, 15:33:27- 15:38:20). Ms. Montgomery stated that
Timothy’s full scale IQ was 75 and she described that as being in the “borderline”
range. She went on to say that his verbal IQ was 78 and performance IQ was
75. (VR No. 5, 8/30/04, 15:38:16).

At the conclusion of the hearing, it was stipulated by the parties that a
copy of the entire videotape which was made showing Timothy during the period
of his detention and interview at the homicide office be made part of the court

record and considered as evidence. (VR No. 5, 8/30/04, 15:44:33). (That tape
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was also admitted at trial as COM EXH 20 and it was played into the record at VR
No. 2, 8/17/06, 11:18:58-15:55:50). Also, Detective Finch’s arrest slip of Timothy
Taylor was entered as an exhibit without objection. (VR No. 5, 8/30/04,
15:45:47),
A. lllegal warrantless arrest
Timothy Taylor was arrested without a warrant in 3 house. (VR No. 5,

8/30/04, 14:57:00). He was arrested because he was a “person of interest” that
the police wanted to question regarding the Christopher Buckner shooting. (VR
No. 5, 8/30/04, 14:55:00). Once the police placed Timothy in custody and took
him to the station, he was not free to leave. (VR No. 5, 8/30/04, 14:57:24).
Although the police got permission to enter the house to apprehend Timothy, at
best they had reasonable suspicion to believe that he was involved in the
shooting. They did not have probable cause to arrest him.

In Dunaway v. New York, 442 U.S. 200, 203, 99 S.Ct. 2248, 2252 60

L.Ed.2d 824, 829 (1979), the defendant was suspected of committing a murder
during a robbery. Detectives were ordered to “pick [him] up” and “bring him in.”
Dunaway, 442 U.S. at 203, 60 L.Ed.2d at 829. Detectives located the defendant
at a neighbor’s house and took him into Custody, assuring him that he was not
under arrest. Dunaway, 442 U.S. at 203, 60 L.Ed.2d at 829-830. The defendant
was taken to police headquarters, placed in an interrogation room, given Miranda
warnings and questioned. Id. The defendant eventually made statements and

drew sketches implicating himself in the crime. Id. His motions to suppress were

18




denied by the trial court. Id. On appeal, the State contended that even if there
was a seizure, there was no arrest, and that the seizure was permissible because
“the police had ‘reasonable suspicion’ that [the defendant] possessed ‘intimate
knowledge about a serious unsolved crime.” Dunaway, 442 U.S. at 207, 60
L.Ed.2d at 832. Disagreeing with the State’s contention, the United States
Supreme Court reiterated its holding in Davis v. Mississippi, 394 U.S. 72 1, 726-
727, 89 S.Ct. 1394, 22 L.Ed.2d 676 (1969):

[Tlo argue that the Fourth amendment does not

apply to the investigatory stage is fundamentally to

misconceive the purpose of the Fourth Amendment.

Investigatory seizures would subject  unlimited

numbers of innocent persons to the harassment and

ignominy incident to involuntary detention. Nothing is

more clear than that the Fourth Amendment was

meant to prevent wholesale intrusions upon the

personal security of our Citizenry, whether these

intrusions be termed “arrests” or “investigatory

detentions.” Dunaway, 442 U.S. at 214-215, 60

L.Ed.2d at 837.
The Supreme Court, therefore, held that the “police violated the Fourth and
Fourteenth Amendments when, without probable cause, they seized petitioner
and transported him to the police station for interrogation.” Dunaway, 442 U.S.
at 216, 60 L.Ed.2d at 838. In Kaupp v. Texas, 538 U.S. 626, 123 S.Ct. 1843, 155
L.Ed.2d 814 (2003), the United States Supreme Court reaffirmed the principle
that a defendant’s confession to murder, obtained after he was arrested without
probable cause in violation of the Fourth Amendment, had to be suppressed.

On appeal, the standard of review of a reasonable suspicion or probable

Cause determination is de novo, Commonwealth v. Priddy, 184 S.W.3d 501, 504
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(Ky. 2005), citing and quoting Ornelas v. United States, 517 U.S. 690, 116 S.Ct.
1657, 134 L.Ed.2d 911 (1996). Based upon reasonable suspicion, the police may
only stop and briefly detain an individual, Priddy, supra, 184 S.W.3d at 505,
quoting from United Stated v. Sokolow, 490 U.S. 1,7, 109 S.Ct. 1581, 104
L.Ed.2d 1 (1989). The trial court’s finding that probable cause existed for the
arrest of Timothy was simply wrong.

Timothy was taken into Custody on the basis of, in Detective Huffman’s
words, being “a person of interest”. (VR No. 5, 8/30/04, 14:55:00). Investigating
officers at the crime scene had generated information from witnesses that a
“Little Timmy” and a “Little Raymond” were involved in the shooting. A Ford
vehicle was identified near the scene as being the one that the suspects drove to
the scene. When Raymond was arrested, he told Detective Huffman that he
could take him to the shooter, but did not give any specific information until after
Timothy'’s arrest. Prior to his arrest, Timothy was not identified as even being
present at the scene of the shooting. He was arrested inside of Ms. Cathey's
house without a warrant.

Probable cause must create more than a mere suspicion. Timothy was
arrested without probable cause, Timothy’s confession was given after he was
unlawfully seized by the police. Timothy’s extended custodial detention in
violation of KRS 610.200 and KRS 610.220 (requiring notification of a juvenile's
parent after arrest and forbidding police detention of 3 juvenile beyond two

hours) renders Timothy’s arrest illegal even if the original seizure of Timothy was
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based upon probable cause. As a fruit of his unlawful arrest and detention,
therefore, his confession should have been suppressed. Jones v, Commonwealth,
556 S.W.2d 918 (Ky. 1977).

B. Violations of KRS 610.200 and KRS 610.220

The General Assembly clearly understood the dangers of putting
teenagers into a criminal justice system geared towards adults, and adopted
special protections which were intended to minimize those risks. KRS 610.200
and 610.220 are an integral part of these protections. KRS 610.200 provides, in
pertinent part, that:

(1) When a peace officer has taken or received a child
into custody on a charge of committing an offense,
the officer shall immediately inform the child of his
constitutional rights and afford him the protections
required thereunder, notify the parent, or if the child
is committed, the Department of Juvenile Justice or
the cabinet, as appropriate, and if the parent is not
available, then a relative, guardian, person exercising
Custodial control or supervision of the child, that the
child has been taken into Custody, give an account of
specific charges against the child, including the
specific statute alleged to have been violated and the
reéasons for taking the child into custody.

KRS 610.220 provided (as of December 29, 2003):

(1) Except as otherwise provided by statute, if an
officer takes or receives a child into custody, the child
may be held at a police station, secure juvenile
detention facility, juvenile holding facility, intermittent
holding facility, youth alternative center, a nonsecure
facility, or, as necessary, in a hospital or clinic of the
following purposes:

(a) Identification and booking;
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(b) Attempting to notify the parents or person
exercising custodial control or Supervision of the child,
a relative, guardian, or other responsible person;

(c) Photographing;

(d) Fingerprinting;

(e) Physical examinations, including examinations for
evidence;

(f) Evidence collection, including scientific tests;

(9) Records checks;

(h) Determining whether the child is subject to trial as
an adult; and

(i) Other inquiries of 3 preliminary nature.

(2) A child may be held in custody pursuant to this
section for a period of time not to exceed two (2)
hours, unless an extension of time is granted.
Permission for an extension of time may be granted
by the court, trial commissioner, or court-designated
worker pursuant to KRS 610.200(5)(d) and the child
may be retained in Custody for up to an additional ten
(10) hours at a facility of the type listed in subsection
(1) of this section except for an intermittent holding
facility for the period of retention.

It is apparent from these statutes that the General Assembly has come
down on the side of child welfare, even where doing so places an additional
burden on law enforcement, By placing strict limitations upon the conduct of
police officers in relation to Juveniles, these statutes will protect juveniles from
potentially harmful police conduct. These provisions have led at least one
Kentucky court to conclude that “[g]iven the specificity and care put into the
drafting of the juvenile Statutes . . . it is apparent that our legislature was
concerned with the protection of the rights of accused juveniles when they come
in contact with our law enforcement agencies.” Davidson v. Commonwealth, 613

S.W.2d 431, 435 (Ky.App. 1981).
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While the police spoke to Timothy's mother prior to Timothy’s arrest and
while they got her permission to search at her house and they told her that they
wanted to speak to Timothy and Raymond, the police did not later notify Ms.

Taylor that Timothy was in custody at the police station. Nor did they tell her the

specific charges or the reasons that he was in custody. The prosecutor’s
response to this failure of the police to comply with KRS 610.200 was to note
that Timothy told Detective Lawson that he had called his mother from the police
station on his cell phone. ("Commonwealth’s Response to Defendant’s Brief in
Support of his Motion to Suppress,” p. 4; TR 11, 154). But Lawson also said that
he did not know if Timothy was speaking to his mother or not. (VR No. 5,
8/30/04, 10:34:12). There is nothing in KRS 610.200 or the Juvenile Code that
says that if an arrested child speaks to his parent, the police may dispense with
the notification requirements of KRS 610.200. Furthermore, the secretly recorded
videotape of a portion of Timothy’s police detention and interrogation reveals
that his phone call to his mother did not occur until about nine minutes after his
tape recorded statement to the police had ended. (COM EX 20; VR No. 2,
8/17/06, 11:42:00, 11:51:51). The tape recorded interrogation ended at 19:05
hours and Timothy had been arrested at 15:41 hours. He had been in police
Custody for over 3V hours before he made the call to his mother. (VR No. 5,
8/30/04, 13:12:10, 14:44:45, 14:51:25).

Regarding the mandate of KRS 610.220 that forbids police detention of a

juvenile beyond two hours, the Commonwealth argued in circuit court that

23




because a court, trial commissioner, or court-designated worker may extend by
up to ten hours the time during which the police may detain a particular child,
there was no violation in Timothy’s case because the police held him for less

than twelve hours while they got his confession. ("Commonwealth’s Response to

Defendant’s Brief in Support of his Motion to Suppress,” p. 19; TR 11, 169). It is
telling that the Commonwealth never said that the police actually followed the
law and actually got permission for extended detention beyond two hours. Of
course the length of a person’s detention in the coercive atmosphere of police
custody during interrogation is an important factor in the decision about whether
a confession is not only voluntary, but also credible. See Crane v. Kentucky, 476
U.S. 683, 690, 106 S.Ct. 2142, 2147, 90 L.Ed.2d 636 (1986) ("[h]e sought to
paint a picture of a young, uneducated boy who was kept against his will in a
small, windowless room for a protracted period of time until he confessed ).
The General Assembly, by enacting KRS 610.220, placing limitations on how long
a child may be held by the police, made the policy decision that without
intervention by a court or other neutral person, detention that lasts beyond two
hours is, in fact, unduly coercive. This is especially so when the parents of the
child are not properly notified about the child’s detention.

Kentucky law has long recognized that evidence such as confessions

obtained during illegal detention are inadmissible. Greer v. Commonwealth, 679

S.W.2d 839, 841 (Ky.App. 1984) (“statements made during a period of illegal

detention are inadmissible even though voluntarily given if they are the product
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of the illegal detention and not the result of an independent act of free will.”);
Savage v. Commonwealith, 939 S.W.2d 325, 326 (Ky. 1996) (“Evidence obtained
directly or indirectly from an illegal detention is inadmissible.”). The legislature
was undoubtedly aware of these longstanding provisions when it adopted these
strict limitations on the place, purpose, and duration of detention for juveniles.
SeeTilley v. Tilley, 947 S.W.2d 63, 66 (Ky.App.1997) (*. . . the legislature is
presumed to be aware of existing law when it enacts a statute.”). Accordingly, it
is reasonable to assume that the legislature would expect these statutes to be
enforced in much the same way any other limitation on detention would be.
Because the police violated the law, the statements obtained must be
suppressed unless the Commonwealth could prove that the statement arose from
independent circumstances which purged the taint of the unlawful detention.
Martin v. Commonwealth, 592 S.W.2d 134 (Ky. 1979).

Statutes similar to Kentucky’s are present in other states, many of which
employ exactly this approach in dealing with police violations of these statutes.
See Baptist Vie Le v. State, 993 S.W.2d 650 (Tex. Crim. App. 1999); Nicholas v.
People, 973 P.2d 1213 (Colo. 1999); Rhoades v. State, 315 Ark. 658, 869 S.W.2d

698 (1994); Palmer v. State, 626 A.2d 1358 (Del., 1993); State v. Giles, 395

SE.2d 481 (W.Va. 1990); People v. Jordan, 386 N.W.2d 594 (Mich.App. 1986);

State v. Walker, 352 N.W.2d 239 (Iowa 1984); In the Interest of Schirner, 399
A.2d 728 (Pa. Super. 1979); State v. Strickland, 532 S.W.2d 912 (Tenn. 1976);

State v. Wade, 531 S.W.2d 726 (Mo. 1976). These states regard strict
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enforcement of these juvenile statutes as a vital part of ensuring the protections
of the juvenile system are not trampled by police in pursuit of a juvenile suspect.
From the evidence in this case it seems that such concerns are well founded.
The statutes under consideration in the cases noted above, and the court
decisions construing them, make clear that the notification to the parent and the
limits on the length of detention are designed to make sure that any waiver of
rights and subsequent statements made by a juvenile in police custody are
knowing, intelligent and voluntary.

Timothy’s statement should be suppressed because Louisville Metro
Homicide Detectives failed to follow KRS 610.200 and KRS 610.220 when they
took him into custody. It should be important to note that KRS 610.220(3) was
amended by the 2004 Session of the Kentucky General Assembly to prohibit a
child held in custody from being handcuffed to, or otherwise securely attached to
any stationary object (as Timothy was for periods of time). (COM EX 20; VR No.
2, 8/17/06, 11:18:58-15:55:51).

The circuit court disposed of the police failure to comply with KRS 610.200
and 610.220 by stating that it would not “ignore” Murphy v. Commonwealth, 50
S.W.3d 173 (Ky. 2001). (TR 11, 176; App. B-4). But in Murphy, this Court only
reached the issue of whether a violation of KRS 610.200 (failure to notify
parents) would automatically require the court to suppress a statement that was
taken without prompt notification. Justice Keller noted that “trial courts should

consider an investigating officer’s failure to comply with KRS 610.200 as evidence
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relevant to the voluntariness inquiry.” Murphy, supra, at 183 (Keller, 1.
concurring). The violations that occurred in Timothy’s case are much more
substantial than those which occurred in Murphy. Not only was there a parental
notification violation, the police, without authorization, detained Timothy for
three hours and seven minutes before getting his statement and detained him
for six hours and thirty-four minutes overall.

The General Assembly has made it a class B misdemeanor for any person
to violate the provisions of KRS Chapter 610. The defendant asserts that the
reasoning in the Davidson opinion should be extended to require suppression of
evidence obtained in violation of KRS 610.200 or 610.220. Failure of the police to
follow statutory requirements casts a question about the lawfulness of the arrest.
Suppression of the fruits of an unlawful arrest is constitutionally mandated.
Jones v. Commonwealth, 556 S.W.2d 918 (Ky. 1977). Even if this Court does not
require a per se exclusionary rule regarding the suppression of Timothy’s
statement, the gravity of the police misconduct in this case should tilt the
balance toward suppression when all of the voluntariness factors are considered,
as presented in the following section of this argument.

C. Waiver of Rights not Knowing, Intelligent or Voluntary

Even if this Court were to find that Timothy Taylor was properly arrested
and detained, he did not make a knowing, intelligent, or voluntary waiver of his
right to remain silent and his right to have an attorney present. In Miranda v.

Arizona, 384 U.S. 436, 467, 86 S.Ct. 1602, 1624, 16 L.Ed.2d 694 (1966), the
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United States Supreme Court created safeguards to protect a person’s rights
under the 5% and 14™ Amendments to the United States Constitution.
Specifically, the Court showed great concern about the “incommunicado”
interrogations and deceptive tactics that are used by police to coerce
confessions. Id. The Court, therefore, required that a person be informed of his
or her constitutional rights to remain silent and to have an attorney present prior

to being subjected to custodial interrogation. Miranda, 384 U.S. at 479, 86 S.Ct.

at 1630.

In order to admit a confession in its case-in-chief that is the result of a
custodial interrogation, the Commonwealth must prove by a preponderance of
the evidence that a valid waiver of those constitutional rights was obtained.
Colorado v. Connelly, 479 U.S. 157, 168-170, 107 S.Ct. 515, 522-523, 93 L.Ed.2d
473 (1986); Lego v. Twomey, 404 U.S. 477, 489, 92 S.Ct. 619, 627, 30 L.Ed.2d
618 (1972); Tabor v. Commonwealth, 613 S.W.2d 133, 134 (Ky. 1981). In
determining whether or not a valid waiver has been made, the Commonwealth
must show that the defendant made a voluntary, knowing, and intelligent
decision to abandon the protections afforded by the 5" Amendment. Miranda,
384 U.S. at 444, 82 L.Ed.2d at 1612.

First, the waiver of Miranda rights must be voluntary in the sense that it

was the product of a free and deliberate choice rather than intimidation,
coercion, or deception. Moran v. Burbine, 475 U.S. 412, 421, 106 S.Ct. 1135,

1141, 89 L.Ed.2d 410 (1986). Second, the waiver must be made with a full
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awareness of both the right being relinquished and the consequences of doing
so. Id. "Only if the ‘totality of the circumstances surrounding the interrogation’
reveal both the uncoerced choice and the requisite level of comprehension may a
court properly conclude that the Miranda rights have been waived.” Id. Factors

to be considered in determining whether or not a waiver of Miranda rights was

voluntary include age, experience, education, background, intelligence, and
whether or not the defendant has the capacity to understand the warnings given
him, the nature of his rights, and the consequences of waiving those rights. Id.;
see also Walker v. Commonwealth, 561 S.W.2d 656, 659 (Ky. 1978). Where a
coerced confession has been used to secure a judgment of conviction, that
conviction cannot stand as it violates the Due Process Clause of the 14"
Amendment. Rogers v. Richmond, 365 U.S. 534, 541, 81 S.Ct. 735, 739, 5
L.Ed.2d.760 (1961).

“[A] coerced confession, one obtained under physical intimidation or
psychological pressure and overcoming someone’s will, is inadmissible.” Williams

v. Commonwealth, 734 S.W.2d 810, 811 (Ky. App. 1987). In Walker v.

Commonwealth, 561 S.W.2d 656, 659 (Ky. 1978), this Court set forth the
totality-of-the-circumstances approach for determining whether a defendant’s
statement was voluntary:

When examining the issue of voluntariness ‘the
totality of the circumstances’ surrounding the taking
of the confession must be considered. These factors
are age, education, intelligence, linguistic ability,
sanity, etc.
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Under the Due Process Clause of the 14" Amendment and Section 11 of
the Kentucky Constitution, the ultimate question of voluntariness rests upon
whether or not coercive police activity or state action was present. Mills v.
Commonwealth, 996 S.W.2d 473, 481 (Ky. 1999).

A misrepresentation made by the police may not be sufficient in and of
itself to make an otherwise voluntary confession inadmissible. See Ledbetter v,

Edwards, 35 F.3d 1062, 1068 (6™ Cir. 1994). However, it is certainly a relevant

factor under the totality-of-the-circumstances analysis.

In Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019, 1023, 82 L.Ed.

1461 (1938) it was recognized that courts should “indulge every reasonable
presumption against waiver of fundamental constitutional rights . . . and that
[courts] do not presume acquiescence in the loss of fundamental rights.” “For
that reason, it is the State that has the burden of establishing a valid waiver.”
Michigan v. Jackson, 475 U.S. 625, 633, 106 S.Ct. 1404, 1409, 89 L.Ed.2d 631,
640 (1986), citing Brewer v. Williams, 430 U.S. 387, 404, 97 S.Ct. 1232, 1242,
51 L.Ed.2d 424 (1977). “Doubts must be resolved in favor of protecting the
constitutional claim. This settled approach to questions of waiver requires us to
give a broad, rather than a narrow, interpretation to a defendant’s request for
counsel — we presume that the defendant requests the lawyer’s services at every

critical stage of the prosecution.” Jackson, 475 U.S. at 633, n. 6, 89 L.Ed.2d at

640, n. 6, citing Carnley v. Cochran, 369 U.S. 506, 513, 82 S.Ct. 884, 888, 8
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L.Ed.2d 70, (1962). See also Brewer v. Williams, supra, 430 U.S. at 404, 51
L.Ed.2d at 439.

Timothy Taylor had been identified as a special education student when
he was a third grader. He has serious difficulties in processing information. On at
least one test of writing ability, 99.9% of the learning disabled students taking
the test scored higher. Timothy has a full scale IQ of 75, which places him in the
borderline range of functioning. He is a repeat 10™ grade student. Ms.
Montgomery testified that Timothy needs extra accommodations to learn and
processes information differently. On top of that, the police also broke the law as
it relates to the arrest of juvenile offenders, and this fact should be considered as
an important consideration pertaining to the voluntariness of Timothy’s
statement.

Given the totality of these factors, it is difficult to understand how the

waiver of Timothy’s Miranda rights could be considered knowing, intelligent, and

voluntary. The circuit court order denying Timothy’s motion to suppress was
erroneous in light of the facts. Therefore, this Court should reverse and remand
for a new trial with directions that the statements made to the police be

excluded from evidence.
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II. THE PROSECUTOR'’S CROSS-EXAMINATION OF
TIMOTHY TAYLOR WAS A VIOLATION OF TIMOTHY'S
RIGHT TO DUE PROCESS OF LAW, HIS RIGHT TO
REMAIN SILENT AND HIS RIGHT TO THE
ASSISTANCE OF COUNSEL AS GUARANTEED BY BOTH
THE UNITED STATES AND KENTUCKY
CONSTITUTIONS.

This issue was preserved by defense counsel’s objection to the
prosecutor’s questions to Timothy about whether he had, after giving his
statement to the police, told anybody that his statement was false and that
Raymond had actually shot Christopher Buckner. At trial, Timothy testified on
direct examination on a Friday and cross-examination began on the following
Monday. The prosecutor asked Timothy whether the previous Friday (August 18,
2006), when Timothy took the stand and testified before the jury, was the first
time that he had told anybody that Raymond (and not he) had shot Christopher
Buckner. Defense counsel objected, arguing that the questioning was an
infringement of both Timothy’s right to remain silent and his right to
representation by counsel. (VR No. 4, 8/21/06, 10:46:05-10:47:20). But the
court agreed with the prosecutor that once Timothy had testified, the
questioning was “fair game.” (VR No. 4, 8/21/06, 10:46:54, 10:47:19).

The prosecutor then established that Timothy had told the jury that his
statement to the police was not true and that although he took the blame,
Raymond had actually killed Christopher Buckner, not him. (VR No. 4, 8/21/06,

10:48:05). The prosecutor then questioned Timothy as follows:

Mr. Richwalsky: So I guess I want to know, Tim,
if prior to saying, just, that to the
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Timothy:

Mr. Richwalsky:

Timothy:

Mr. Richwalsky:

Timothy:

Mr. Richwalsky:

Timothy:

Mr. Richwalsky:

Timothy:

Mr. Richwalsky:

Timothy:

jury on Friday, I mean, we've
been in court a lot haven't we, in
the past couple years, correct?

Yes, sir.

Judge Montano’s been sitting
there all along. Did you ever ask
to approach the bench and tell
her, “Hey you've got the wrong
guy on trial"?

No, sir.

Did you ever reach out to
Detective Huffman or Detective
Lawson and say, “You know, I
told you a bunch of stuff in the 3
hours, but it’s not really true, but
I made it all up, it's, Raymond’s
the guy you really want”? You
didn't do that either, did you?

No, sir. I never tried to
talk to them.

You just waited until Friday for
the first time to say, “I made it
up”?

No, sir.

Oh, there was another time?
Yeah, when I talked to my family.
But other than that?

I never asked nobody nothing.

(VR No. 4, 8/21/06, 10:48:24-10:49:20). On re-direct examination, Timothy

testified that he was in court the day after his arrest (December 30, 2003) and
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he met defense counsel two or three days later. Counsel talked to him about his
constitutional rights and told him never to talk about his case to anyone. (VR No.
4, 8/21/06, 10:59:11-11:00:52).

Doyle v. Ohio, 426 U.S. 610, 96 S.Ct. 2240, 49 L.Ed.2d 91 (1976), was a
case where the Supreme Court addressed the propriety of the use at trial of a
defendant’s post-arrest silence. “The question in these consolidated cases is
whether a state prosecutor may seek to impeach a defendant's exculpatory
story, told for the first time at trial, by cross-examining the defendant about his
failure to have told the story after receiving Miranda warnings at the time of his
arrest.” Doyle v. Ohio, 426 U.S. 610, 611, 96 S.Ct. 2240, 2241, 49 L.Ed.2d 91, 94
(1976) (footnote omitted). The court decided, *We conclude that use of the
defendant's post-arrest silence in this manner violates due process, and
therefore reverse the convictions of both petitioners.” Id. In Romans v.
Commonwealth, 547 S.W.2d 128 (Ky. 1977), the court held that the
prosecutorial use of post-arrest silence was the “*most egregious error
committed” and found that “the point is so clear that it needs no further
discussion.” Id. At 130.

Timothy Taylor did waive his right to remain silent and did speak to the
police. At the time that Timothy was taken into custody at the house on 32™
Street, Detective Westcott advised him of his Miranda rights and he made
statements to her, although she was not questioning him. (VR No. 2, 8/16/06,

14:30:53). At the police station, the standard Miranda warnings were given, and
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Timothy signed an acknowledgement and waiver of rights form . (VR No. 5,
8/30/04, 10:28:23, VR No. 3, 8/17/06, 17:35:40; COM EXH 25). Timothy was
advised of his rights again at the beginning of his tape recorded statement. (VR
No. 5, 8/30/04, 10:29:44). “[A] defendant who voluntarily speaks after receiving

Miranda warnings has not been induced to remain silent.” Anderson v. Charles,

447 U.S. 404, 408, 100 S.Ct. 2180, 2182, 65 L.Ed.2d 222 (1980). See also,

Mishler v. Commonwealth, 556 S.W.2d 676, 681 (Ky. 1977) and Milburn v.

Commonwealth, 788 S.W.2d 253 (Ky. 1989). But what distinguishes Timothy

Taylor’s case from Anderson, Mishler, Milburn and other similar cases is that the

prosecutor here actually questioned Timothy about his decision to remain silent
in court and his failure to speak up to the judge or the detectives during court
proceedings over a 22 year period of time. The issue presented in Timothy’s
case was one that the United States Supreme Court had before it in Doyle, but
the court determined that it was unnecessary to address the issue:

Petitioners also claim constitutional error because
each of them was cross-examined by the prosecutor
as to why he had not told the exculpatory story at the
preliminary hearing or any other time prior to the
trials. In addition, error of constitutional dimension is
asserted because each petitioner was cross-examined
as to post-arrest, preliminary hearing, and general
pretrial silence when he testified as a Defense witness
at the other petitioner's trial. These averments of
error present different considerations from those
implicated by cross-examining petitioners as
defendants as to their silence after receiving Miranda
warnings at the time of arrest. In view of our
disposition of this case we find it unnecessary to
reach these additional issues.
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Doyle v. Ohio, 426 U.S. 610, 616, fn. 6, 96 S.Ct. 2240, 2244, fn. 6, 49 L.Ed.2d
91, 96, fn. 6 (1976).

To resolve the issue before this Court, which was not decided in Doyle,
the reasoning that the Supreme Court employed in Doyle is still particularly
important. “Moreover, while it is true that the Miranda warnings contain no
express assurance that silence will carry no penalty, such assurance is implicit to
any person who receives the warnings. In such circumstances, it would be
fundamentally unfair and a deprivation of due process to allow the arrested
person's silence to be used to impeach an explanation subsequently offered at
trial.” Doyle v. Ohio, 426 U.S. 610, 618-619, 96 S.Ct. 2240, 2245, 49 L.Ed.2d 91,
98 (1976). Timothy Taylor was arrested on December 29, 2003, and he
appeared in court the next day. (VR No. 4, 8/21/06, 10:59:11). At a person’s first
appearance in court, RCr 3.05(1) mandates:

At the time of the defendant's appearance the judge
shall inform the defendant of the charge against him
or her and of his or her right to a preliminary hearing
or a trial, and shall advise the defendant of his or her
right to have counsel. The defendant shall be
informed also that he or she is not required to
make a statement and that any statement
made by him or her may be used against him or
her. The judge shall notify the attorney for the
Commonwealth, allow the defendant reasonable time
and opportunity to consult counsel, and release the
defendant on personal recognizance or admit the
defendant to bail if the offense is bailable. [Emphasis
added]

Two or three days after his court appearance, Timothy met his defense

counsel. (VR No. 4, 8/21/06, 10:59:11). Although Timothy initially elected to
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speak to the police on the day of his arrest, after he was cautioned in court
about his right to remain silent, he chose to exercise that right. The prosecutor
then used Timothy’s silence against him at trial. The predecessor to this Court
has held, “A reversible error under the Doyle rule would arise if the prosecutor's
remarks or questions focused on [the defendants’] silence so as to strike at the
heart of their defense.” Darnell v. Commonwealth, 558 S.W.2d 590, 593 -

594 (Ky. 1977). The heart of Timothy Taylor’s defense was that he had lied to
the police about killing Christopher Buckner and that he was now, under oath at
trial, being truthful. The use of Timothy’s silence was not merely like the typical
isolated remark by a police officer that was nonresponsive to a question by the
prosecutor. Rather, it was part of a calculated plan by the prosecutor to ask a
series of questions designed to allow the jury to use Timothy’s silence after his
initial court appearance as evidence of guilt. In closing argument, the prosecutor
told the jury that Timothy Taylor had 2 years to come up with his story. (VR
No. 4, 8/21/06, 14:27:20). Evidence that Timothy had not spoken out and
proclaimed his innocence to the judge or the detectives during his formal court
appearances over those 22 years certainly was meant by the prosecutor to
support his claim that Timothy’s defense had been fabricated for trial.* Without
question, the prosecutor wanted the jury to conclude that Timothy’s silence was

inconsistent with innocence.

*Earlier in his closing argument, the prosecutor told the jurors that the job of a defense
attorney was to attempt to deflect jurors from doing their duty. (VR No. 4, 8/21/06,
12:15:00).
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"But Doyle and subsequent cases make it clear that not every isolated
instance referring to post-arrest silence will be reversible error. It is only
reversible error where post-arrest silence is deliberately used to impeach an
explanation subsequently offered at trial or where there is a similar reason to
believe the defendant has been prejudiced by reference to the exercise of his
constitutional right. The usual situation where reversal occurs is where the
prosecutor has repeated and emphasized post-arrest silence as a prosecutorial
tool.” Wallen v. Commonwealth, 657 S.W.2d 232, 233 (Ky. 1983). At Timothy
Taylor’s trial, the prosecutor deliberately used Timothy’s silence as a
prosecutorial tool to impeach Timothy’s explanation offered at trial. Even when a
reference to the defendant’s silence is indirect, “the test ... is whether the
comment is reasonably certain to direct the jury's attention to the defendant's
exercise of his right to remain silent.” Sholler v. Commonwealth, 969 S.W.2d
706, 711 (Ky. 1998). But here, the prosecutor’s reference to Timothy's silence
was direct. Hall v. Commonwealth, 862 S.W.2d 321 (Ky. 1993), was a case
where, in a series of three questions, “the fact of appellant's silence was twice
brought to the attention of the jury.” Id. at 323. This Court reversed the
conviction. “This is, unquestionably, an error of fundamental constitutional
magnitude.” Hall v. Commonwealth, 862 S.W.2d 321, 324 (Ky. 1993).

Most, if not all, jurors today are quite familiar with the traditional Miranda
rights and are therefore aware that a person may decline to speak to the police

after arrest. But it would take a far more knowledgeable and sophisticated juror
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to realize that a criminal defendant need not advise the judge of his defense
prior to trial and that a defendant is under no obligation at a pretrial hearing to
correct what he said to the police initially. That is one reason why what the
prosecutor did here is more serious than a mere comment or question about
silence at the time of arrest. The judge who presided at Timothy’s first
appearance in court gave him the very same advice relating to silence that
Miranda mandates. The prosecutor urged the jury to conclude that Timothy’s
decision to exercise his right to remain silent was inconsistent with innocence.
The prosecutor’s actions in Timothy’s trial amounted to a denial of due process
of law under the Fourteenth Amendment and an infringement of Timothy’s right
to remain silent and his right to the effective assistance of counsel protected by
Amendments Five and Six to the United States Constitution. Timothy was denied
the same rights that are guaranteed by Sections 2, 3 and 11 of the Kentucky
Constitution. He is entitled to a new trial.
III. THE TRIAL COURT DENIED TIMOTHY TAYLOR DUE

PROCESS OF LAW AND A FAIR OPPORTUNITY TO

PRESENT HIS DEFENSE IN VIOLATION OF BOTH

THE UNITED STATES AND KENTUCKY

CONSTITUTIONS.

There are two components to this issue. The defense was not permitted

to offer evidence showing how Detective Finch persuaded Raymond Taylor to
give a statement to the police. That evidence was relevant to impeach Detective

Huffman and it was relevant to Timothy's claim that the police had persuaded

him to admit shooting Buckner even though his brother Raymond had killed
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Buckner. The other excluded evidence concerned Buckner’s three indictments
pending at the time of his death and the issuance of bench warrants on all three
of those indictments that were unexecuted at the time of Buckner’s death, along
with police detective’s comments about Buckner made to Timothy.

The first issue was preserved for review by defense counsel’s request that
he be permitted to play an excerpt from the videotape recording of the
beginning of the interview with Raymond Taylor where Detective Finch told
Raymond in essence, that he, as a real man, would have done the same thing
that Raymond had done when he went to confront Buckner. (VR No. 3, 8/18/06,
10:02:00, 10:16:30-10:40:17). The court ruled that the evidence was not
admissible, and the videotape excerpt was admitted as Defendant’s Exhibit
Avowal A. (VR No. 3, 8/18/06, 10:38:08-10:40:41; Manila Envelope marked
“Avowal Evidence”). Regarding the second issue, the court ruled that Timothy
could not testify about the police telling him that they were looking for
Christopher Buckner and they did not “give a f***" about him or his death. (VR
No. 4, 8/18/06, 17:07:10-17:29:56). Furthermore, the trial court ruled that
evidence of Christopher Buckner’s three pending indictments for which bench
warrants had been issued (and that were outstanding at the time of his death)
was also inadmissible. The evidence about the three indictments (Jefferson
Circuit Court Nos. 02-CR-390, 02-CR-1573 and 03-CR-965) was placed in the
record by avowal. (VR No. 4, 8/21/06, 17:42:30). Buckner was charged with

numerous drug offenses (two counts of trafficking and two of possession),
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robbery first degree, burglary first degree, assault first degree and six other
related offenses. (VR No. 4, 8/21/06, 17:44:18-17:51:04). Bench warrants for
failure to appear had been issued on the indictments in 2003. (VR No. 4,
8/21/06, 17:45:20, 17:49:01, 17:51:04).

The Commonwealth had filed a pretrial motion in limine to exclude
evidence about Christopher Buckner’s “prior criminal background and history.”
(TR II, 285-292). When the motion was discussed at the July 13, 2005, pretrial
conference, defense counsel advised the court that the evidence could be
relevant to a claim of self-defense or could be “inextricably intertwined” with
other relevant evidence. (VR No. 5, 7/13/05, 10:22:50, 10:24:52). Defense
counsel assured the court that the evidence would not be introduced to show
bad character or to show that the victim was a bad person. Counsel suggested
that a ruling on the Commonwealth’s motion would be premature and asked the
court to not make a blanket prohibition at that time. (VR No. 5, 7/13/05,
10:27:05, 10:29:58). The court stated that the general rule was that the
evidence would not come in unless the court found it to be admissible, to which
defense counsel responded again that he objected to a blanket prohibition. (VR
No. 5, 7/13/05, 10:31:46).

On the first day of trial, the subject of the Commonwealth’s motion in
limine came up prior to jury selection. (VR No. 1, 8/15/06, 10:33:08). When the

judge said she thought she had entered an order on that, defense counsel said

41




that he had asked the court not to enter an order.’ (VR No. 1, 8/15/06,
10:33:49). Later defense counsel said that he had subpoenaed records relating
to Buckner and the defense in this case was going to be that Timothy had given
a false confession. Counsel said that one reason he was going to get into
Buckner’s past was that much of the information was already in the videotape
made by the police during Timothy’s detention. This information included the fact
that due to the bench warrants, Buckner was hiding out at the home where he
was shot, that he was a violent person and that he had been involved in a
shooting. Counsel said that the evidence was admissible because Timothy knew
about these things and that explained why he was willing to take the blame for
his brother. (VR No. 1, 8/15/06, 10:51:54). The judge said she would review the
tape before ruling, but the parties should not get into the specifics during
opening statements. (VR No. 1, 8/15/06, 10:55:44).

At trial, after Detective Finch had testified, defense counsel told the court
that he had made an excerpt of the videotaped interview with Raymond
involving Detectives Finch and Huffman that he planned to use while questioning
Huffman. (VR No. 3, 8/18/06, 10:02:00). Defense counsel explained that on the
tape Finch said that if anyone took his s***, he “was going to him,” and that
was powerful evidence for the defense because the police do whatever they can
within the limits of the law to get people to talk. But the real question is whether

these type of tactics result in false confessions. (VR No. 3, 8/18/06, 10:19:00).

> No order appears in the record. The Commonwealth’s proposed order is unsigned. (TR
II, 293).
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When the court said that Finch had been on the stand and the court would have
considered impeaching Finch, defense counsel responded that the issue of police
tactics was the issue at trial, that Detective Huffman was present when Finch
was there and it was not solely an issue of impeachment. (VR No. 3, 8/18/06,
10:22:50). The judge then reviewed the tape excerpt and ruled that it would not
be admitted, but would be marked as an avowal exhibit. (VR No. 3, 8/18/06,
10:38:08) (DEF AVOWAL EXH A). The court said that the challenge to the exhibit
was based on relevance, prejudicial effect and “legal issues,” but not foundation.
The court also said that the defense could inquire about interrogation techniques
regarding Timothy, but not about Raymond. Also, the defense could not ask
questions about the tape excerpt of Detective Finch. (VR No. 3, 8/18/06,
10:39:50, 10:41:30).

During his testimony, Detective Huffman testified that there was no
discussion of tactics before the interrogations, that he did not use deception, and
the use of deception was uncommon. (VR No. 3, 8/18/06, 12:31:24). Defense
counsel’s argument that Huffman had now opened the door to the Finch
statements was rejected by the court. (VR No. 3, 8/18/06, 12:32:24-12:38:54).
Detective Huffman testified that he did not know the substance of any
conversations with Timothy and he did not know the substance of anything told
to Timothy by any investigating officers. (VR No. 3, 8/18/06, 12:39:14).

During his questioning of Detective Lawson, defense counsel asked him

whether any police officers had told Timothy that the police did not give a f*x*x*
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about Buckner, that Timothy (by admitting that he killed Buckner) would be a
hero and that the police were looking for Buckner anyway. (VR No. 3, 8/17/06,
17:21:00). But Lawson could only say that nobody had said any of these things
in his presence. (VR No. 3, 8/17/06, 17:21:37). However, when Timothy was
testifying, the court would only allow Timothy to say that the police encouraged
him to take the charge, lead him to believe he would be a hero, said they would
look out for him and said that he would get a bond or get out on “the watch”
[home incarceration]. (VR No. 4, 8/18/06, 17:30:11). Timothy was not allowed
to testify that officers had told him that they did not “give a f***” about Buckner
and that they were looking for Buckner anyway (on the bench warrants). (VR No.
4, 8/18/06, 17:14:00).

The trial court’s suggestion was for defense counsel to ask Timothy if
anybody told him to say anything that was not the truth or to ask Timothy if he
was coerced. (VR No. 4, 8/18/06, 17:14:20). This solution was of no value. Davis
v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974), was a case that
concerned cross-examination and confrontation of a prosecution witness. What
the Supreme Court had to say about whether defense counsel had been given a
fair opportunity to develop the issue of the witness’s possible bias is instructive:

We cannot accept the Alaska Supreme Court's
conclusion that the cross-examination that was
permitted defense counsel was adequate to
develop the issue of bias properly to the jury.
While counsel was permitted to ask Green
whether he was biased, counsel was unable to

make a record from which to argue why Green
might have been biased or otherwise lacked
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that degree of impartiality expected of a
witness at trial. (Emphasis in original)

Davis v. Alaska, 415 U.S. at 318, 94 S.Ct. at 1111, 39 L.Ed.2d at 355 (1974). In
Timothy’s case, to ask Timothy whether he was coerced or whether anyone had
asked him to lie, was not the same as making a record of testimony from which
counsel could argue to the jury why (and how) Timothy was coerced and why
Timothy falsely confessed. The existence of three outstanding circuit court bench
warrants for Buckner’s arrest on December 29, 2003, was a fact that made it
“more probable” that police detectives had indeed told Timothy that they did not
care about Buckner’s death, that they were looking for him at the time of his
death and that Timothy would be a hero whom the police would help. These
pieces of evidence explained why Timothy would have admitted to something he
did not do.

The contested items of evidence were a crucial part of Timothy’s defense
because each one corroborated Timothy’s testimony about why he falsely
admitted to shooting Buckner and why he “took the charge” for his brother. If
the jury believed that the police told Timothy that they were looking for Buckner
on the bench warrants and that they really did not care about Buckner’s death,
then the jury could also conclude that it was more likely that Timothy diidthink
that he would be a hero if he admitted the shooting. The fact that there were
active bench warrants certainly makes it more likely that the police were looking
for Buckner and they really did not care about his death. Detective Finch’s talk

about what he or a like-minded “real man” would do under the circumstances is
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just a variation on the suggestion that the shooting of Buckner was not a tragic
event, but a proper response to a theft and an event that would be celebrated by
the police. Furthermore, Finch’s strategy with Raymond was one of convincing
him that he simply was not in all that much trouble because he only did what
any real man would have done under the circumstances. The strategy that
Timothy said was used on him was simply a variation on the same general
theme: The killer of Christopher Buckner was not in serious trouble and the
police were on the side of the killer.
During the beginning of the taped interview with Raymond, Detectives
Huffman and Finch are trying to convince Raymond to make a statement
because, while they could not make any promises, by speaking with them
Raymond would later be viewed in court in a more positive light. Raymond
expressed concern about how he would be viewed on the street. Then Detective
Finch told Raymond:
I mean if somebody’s robbing me, or somebody takes
my s***¥, and I'm not the police, I'm goin’ to ‘em. I
don't, that’s how a real man... Police are here,
basically, for the weak, you understand what I'm
sayin"? Because a real man is going to go take care of
whatever. You know, someone screws with your stuff,
you're going to go over there and ask them why
they’re screwing with your s***, I mean that’s how it
works. And if something bad happens, you know, it
happens. But, you just need to explain all that, OK?
And just go into detail.

Defendant’s Exhibit Avowal A. Detective Huffman had testified at trial that he did

not use any deceptive practices during the investigation of the case and he was
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not aware that any deceptive practices were used by others. (VR No. 3, 8/18/06,
12:31:24, 12:39:14). But when Detective Finch is giving his speech to Raymond
about what he, a real man would do, Detective Huffman is sitting right next to
Finch, across from Raymond. (DEF EXH AVOWAL A). The excerpt was certainly
admissible to impeach Detective Huffman, if nothing else. More importantly, the
excerpt demonstrates the tactics that were being used by the police, and
especially by Finch, to get Raymond and Timothy to talk. Timothy testified that
Finch was one of the detectives who spoke to him in the hour before his taped
statement with Detectives Lawson and Schraut began. (VR No. 3, 8/18/06,
17:01:30).

The Commonwealth’s argument that to allow the testimony about
Buckner’s indictments and bench warrants would be prejudicial to the
Commonwealth is without merit. In Commonwealth v. Maddox, 955 S.W.2d 718
(Ky. 1997), this Court explained that the prejudice inquiry (under KRE 403)
applies when it is the defendant who is being questioned.

We recognize that the foregoing cases address the
scope of cross-examination of the defendant on
collateral issues. In such circumstances the trial judge
must first determine whether the cross-examination
which is sought is relevant (KRE 402) and then
determine whether the probative value is outweighed
by the prejudicial effect (KRE 403). However, when
the cross-examination is of one other than the
defendant, one who is not accused of having

committed a crime and whose liberty is not at stake,
greater latitude is generally allowed.
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Commonwealth v. Maddox, 955 S.W.2d 718, 721 (Ky. 1997). In Timothy's case,

the evidence related to Christopher Buckner, who obviously was not a defendant.
The proper inquiry for admission or exclusion of this evidence was whether its
admission would confuse the issues or mislead the jury. “In our view, the
discretion of the trial court in this regard may be properly exercised by reference
to KRE 403 which permits the exclusion of evidence which might be otherwise
relevant on grounds that confusion of the issues or misleading the jury may

result.” Commonwealth v. Maddox, 955 S.W.2d 718, 721 (Ky. 1997)

The trial court’s decision, excluding relevant evidence that went to the
very heart of Timothy Taylor’s defense, deprived Timothy of a fundamentally fair
trial consonant with due process of law. “Indeed, stripped of the power to
describe to the jury the circumstances that prompted his confession, the
defendant is effectively disabled from answering the one question every rational
juror needs answered: If the defendant is innocent, why did he previously admit
his guilt?” Crane v. Kentucky, 476 U.S. 683, 689, 106 S.Ct. 2142, 2146, 90
L.Ed.2d 636 (1986).

We break no new ground in observing that an
essential component of procedural fairness is an
opportunity to be heard. In re Qliver, 333 U.S. 257,
273, 68 S.Ct. 499, 507-508, 92 L.Ed. 682 (1948);
Grannis v. Ordean, 234 U.S. 385, 394, 34 S.Ct. 779,
783, 58 L.Ed. 1363 (1914). That opportunity would be
an empty one if the State were permitted to exclude
competent, reliable evidence bearing on the credibility
of a confession when such evidence is central to the
defendant’s claim of innocence. In the absence of any
valid state justification, exclusion of this kind of
exculpatory evidence deprives a defendant of the
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basic right to have the prosecutor's case encounter
and “survive the crucible*691 of meaningful
adversarial testing.” United States v. Cronic, 466 U.S.
648, 656, 104 S.Ct. 2039, 2045, 80 L.Ed.2d 657
(1984). See also Washington v. Texas, supra, 388

U.S., at 22-23, 87 S.Ct., at 1924-1925.
Crane v. Kentucky, 476 U.S. 683, 690-691, 106 S.Ct. 2142, 2146 — 2147, 90
L.Ed.2d 636 (1986).
As a result of the trial court’s restriction on Timothy’s presentation of his
case, Timothy was denied his “fundamental constitutional right to a fair

opportunity to present a defense.” Crane v. Kentucky, 476 U.S. 683, 687, 106

S.Ct. 2142, 2145, 90 L.Ed.2d 636 (1986), quoting California v. Trombetta, 467

U.S. 479, 485, 104 S.Ct. 2528, 2532, 81 L.Ed.2d 413 (1984).

Timothy Taylor is, therefore, entitled to a new trial.
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CONCLUSION

For the foregoing reasons, the appellant, Timothy Taylor, by counsel,

respectfully submits that based upon the reasons cited in Argument I of this

brief, the judgment of the Jefferson Circuit Court must be reversed and

remanded for entry of an order granting Mr. Taylor’s motion to suppress his

statements to the police. Moreover, for all of the reasons stated in this brief, the

final judgment must be reversed and remanded for a new trial.
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