


INTRODUCTION

This is a criminal case involving the trial court’s denial of appellant’s

suppression motion. The Court of Appeals affirmed the trial court’s decision. This Court

granted appellant’s motion for discretionary review.




ORAL ARGUMENT STATEMENT

The Commonwealth does not believe oral argument is necessary in this

appeal because the issues are sufficiently addressed in the parties’ briefs.
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COUNTERSTATEMENT OF THE CASE

On April 11, 2005, Lexington police officers James Hall and Mark
Olivares were on patrol in an area “notorious” for its heavy narcotics and prostitution
activity. (VR: 9/12/05, 13:59:30, 14:18;36.) Around 11:00 p.m. they noticed appellant in
a parking lot walking from a van toward a pay phone. (VR: 9/12/05, 13:59:50.) On three
separate occasions, Officer Hall had arrested people at this particular pay phone for
trafficking. He had also witnessed people at the pay phone making prostitution deals.
(VR: 9/12/05, 14:09:44.) That particular corner was a “constant problem” for police.
(VR: 9/12/05, 14:18:00.)

Because of the nature of the area and the time of night, the officers became
suspicious of appellant. They drove past the parking lot for about a tenth of a mile and
turned around. Upon seeing the officers drive by, appellant immediately turned away
from the pay phone and quickly walked back to the van. (VR: 9/12/05, 14:09:01;
14:15:33.) When the officers returned, appellant was standing next to the driver’s side of
the van talking to the driver. (VR: 9/12/05, 14:00:08.)

The officers pulled into the parking to talk to appellant. They asked
appellant and the driver why they were in the area. Appellant said a friend was in the
hospital and that they were visiting the friend’s family. (VR: 9/12/05, 14:00:27.)
Appellant appeared nervous when the officers approached him. (VR: 9/12/05, 14:15:55.)
He was also very fidgety. (VR: 9/12/05, 14:22:20.)

While they were talking to appellant, the officers noticed a bulge in
appellant’s front pants pocket. Officer Hall told appellant he was going to do a pat-down

for safety purposes. (VR: 9/12/05, 14:00:53.) Officer Hall thought the bulge might be

some sort of weapon. (VR: 9/12/05, 14:13:58.)




Officer Hall felt a round object in appellant’s pants pocket. He asked
appellant what the object was. Appellant replied that he did not know what the object
was. (VR: 9/12/05, 14:01:07.)

Officer Hall asked if he could remove the item. Appellant consented.
Officer Hall retrieved a pill bottle. The bottle contained some pills but did not have a
label oﬁ it. (VR:9/12/05, 14:01:15.)

Officer Hall asked appellant what was in the pill bottle. Appellant said he
the bottle contained 12 oxycodone and 5 Xanax tablets. Officer Hall advised appellant
that is was against the law not to have prescription medication in its proper container.
Appellant explained that he had a prescription for both of the substances, but did not
carry the prescription bottles with him because he did not want to have that many pills
with him at one time. (VR: 9/12/05, 14:01:48.)

Appellant was arrested for having prescription controlled substances in an
improper container. When appellant was searched incident to his being arrested, $1000
cash was found on him. Because of the large amount of money and having the controlled
substances, appellant was also charged with trafficking. Once appellant was booked at
the jail, it was discovered that he had originally given a false name to the officers. He
then was also charged with giving a false name. (VR: 9/12/05, 14:02:04.)

A search of the van revealed several internet préscription letters. They
were all under different narﬁes where drugs had been purchased over the internet. (VR:
9/12/05, 14:03:28.)

Appellant was subsequently indicted for trafficking in a controlled

'"The driver of the van was not arrested. (VR: 9/12/05, 14:04:55.)
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substance in the first degree, having a prescription controlled substance in an improper
container, giving an officer a false name and for being a persistent felony offender in the
second degree. (Transcript of Record, hereinafter referred to as “TR” 1-2.)

Appellant made an oral motion to suppress the drugs found in his pants
pocket. (VR: 8/19/05, 9:20:35.) A suppression hearing was conducted. (VR: 9/12/05,
13:56:57.) After hearing the evidence and argument from counsel, the trial court
overruled the suppression motion. (VR: 9/12/05, 14:45:56.)

Appellant thereafter entered a conditional guilty plea. Pursuant to the plea
agreement, appellant was convicted of trafficking in a controlled substance and for having
prescription controlled substances in an improper container. The giving a false name and
second-degree persistent felony charges were dismissed. Appellant was sentenced to five
years imprisonment which was probated for a period of five years. (TR 47-50.)

Pursuant to the conditional guilty plea, appellant appealed the trial court’s
denial of his suppression motion. (TR 55.) The Court of Appeals affirmed the trial
court’s denial of the suppression motion. The Court of Appeals held that the officers had
a reasonable articulable suspicion that criminal activity had occurred or was about to
occur prior to approaching appellant in the parking lot. The Court stated:

we find the totality of the circumstances afforded the

officers reasonable suspicion to stop Strange. The officers

testified Strange evasively turned around upon seeing the

police cruisers pass the parking lot. Furthermore, Strange

acted nervous during his conversation with the police, and

he and the driver of the van gave conflicting reasons for

being in the parking lot. We conclude these factors,

coupled with the time of night and location known for

rampant drug trafficking provided the officers with

reasonable suspicion that Strange had been or was about to
be involved in criminal activity.




(Slip opinion page 5.)
This Court subsequently granted the appellant’s request for discretionary

review of the Court of Appeals opinion.

ARGUMENT

L

APPELLANT WAS NOT SUBJECTED TO AN INVESTIGATORY

STOP. HOWEVER, IF A STOP OCCURRED, ARTICULABLE

SUSPICION EXISTED FOR THE POLICE OFFICERS TO

CONDUCT A BRIEF INVESTIGATION OF APPELLANT.

Appellant argues that the police officers’ stop and frisk of him was illegal.
Specifically, appellant maintains the officers lacked the reasonable suspicion necessary to
conduct an investigatory stop and that the ensuing discovery of the drugs should have
been suppressed by the trial court. For the following reasons, appellant’s argument is
without merit.

A. Standard of Review.

The standard of review on a motion to suppress is a two-step process that
requires the appellate court to review the trial court’s findings of fact under a clearly
erroneous standard and its conclusions of law de novo. Commonwealth v. Welch, 149
S.W.3d 407, 409 (Ky. 2004), citing Ornelas v. United States, 517 U.S. 690, 116 S.Ct.
1657, 134 L.Ed 2d 911 (1996). As set forth in Commonwealth v. Neal, 84 S.W.3d 920,
923 (Ky. App. 2002):

[a]n appellate court’s standard of review of the trial court’s

decision on a motion to suppress requires that we first

determine whether the trial court’s findings of fact are

supported by substantial evidence. If they are, then they are
conclusive. Based on those findings of fact, we must then
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conduct a de novo review of the trial court’s application of

the law to those facts to determine whether its decision is

correct as a matter of law.

Accord: Baltimore v. Commonwealth, 119 S.W.3d 532, 539 (Ky. App. 2003); Gomez v.
Commonwealth, 152 S.W.3d 238 (Ky. App. 2004). See also: RCr 9.78 (trial court’s
ruling on suppression of evidence shall be conclusive if supported by substantial
evidence.)

The burden is upon appellant to demonstrate the trial court’s findings of
fact were clearly erroneous. Welch, 149 S.W.3d at 409; King v. Commonwealth, 142
S.W.3d 645 (Ky. 2004); Poe v. Commonwealth, 169 S.W.3d 54, 56 (Ky. App. 2005). In
the absence of any showing to the contrary, the reviewing court must assume the trial
court ruled correctly. Harper v. Commonwealth, 694 S.W.2d 665, 668 (Ky. 1985). In
conducting this analysis, the reviewing court should give due weight to inferences drawn
from those facts by the trial judge and the local law enforcement officers. Baltimore, 119
S.W.3d at 539; Stewart v. Commonwealth, 44 S.W.3d 376, 380 (Ky. App. 2000) (citing
Ormnelas, supra.) Also, at a suppression hearing the trial judge is the sole trier of fact and
the sole judge of credibility of the witnesses. Henson v. Commonwealth, 20 S.W.3d 466,
469 (Ky. 1999).

The factual findings in the case sub judice are not in dispute and they are
clearly supported by substantial evidence consisting of the testimony presented at the
suppression hearing. Pursuant to RCr 9.78, the trial court in the current case properly
conducted a hearing on appellant’s motion to suppress evidence. The trial court’s factual

findings accurately reflect the testimony of Officer Hall and Officer Olivares.



As set forth in Neal, supra, the question now becomes whether the rule of
law as applied to the established facts was violated. See also: Adcock v. Commonwealth,

967 S.W.2d 6, 8 (Ky. 1998), quoting Ornelas supra.

B. Appellant was not subjected to an investigatory stop when
officers approached him in the parking lot and asked

him to walk over to the police cruiser.

Not all encounters between police and citizens on the streets constitute a
seizure for Fourth Amendment purposes. Terry v. Ohio, 392 U.S. 1, 19 at n. 16, 88 S.Ct.
1868, 1879, 20 L.Ed.2d 889 (1968). “There are three types of interaction between police
and citizens: consensual encounters, temporary detentions generally referred to as Terry
stops, and arrests. The protection against search and seizure provided by the Fourth
Amendment to the United States Constitution applies only to the latter two types.”
Baltimore v. Commonwealth, 119 S.W.3d 532, 537 (Ky. 2003). The United States
Supreme Court has acknowledged that, “[L]aw enforcement officers do not violate the
Fourth Amendment by merely approaching an individual on the street or in another public
place . . . [and] by asking him if he is willing to answer some questions . . .[and] by

putting questions to him if the person is willing to listen . . . ” Florida v. Royer, 460 U.S.

491, 497, 103 S.Ct. 1319, 1323, 75 L. Ed. 2d 229 (1983). See also: United States v.

Drayton, 536 U.S. 194, 200, 122 S.Ct. 2105, 2110, 153 L.Ed 2d 242 (2002) Accord:
Baltimore, supra at 537. As noted in Commonwealth v. Banks, 68 S.W.3d 347, 350 (Ky.
2001), “[plolice officers are free to approach anyone in public areas for any reason.
Officers are entitled to the same freedom of movement that the rest of society enjoys.”

Officer Hall testified that he and Officer Olivares pulled into the parking

and that he asked appellant what appellant and the driver of the van were doing in the




area. (VR: 9/12/05, 14:00:27.) Officer Hall did not pull a weapon or make any other
show of authority. Appellant never asked to leave. Thus, the initial questioning of
appellant was not within the scope of a Terry search.

Relying on Baker v. Commonwealth, 5 S.W.3d 142 (Ky. 1999), appellant
contends he was seized when Officer Hall asked appellant to walk over to the police

cruiser. However, merely asking appellant to walk away from the van and the driver of

the van was not a seizure. Appellant’s reliance on Baker is distinguishable. In Baker, the
police officer requested Baker to remove his hands from his pockets. When Baker
declined, the officer ordered Baker a second time to remove his hands. This Court held
that this second demand and order was when the seizure actually occurred. The Court
noted that had Baker complied with the initial request, no seizure would have occurred.

Baker, supra at 145. Citing Baker, this Court followed this same rationale in Banks:

Likewise, the seizure of Appellee did not occur when
Officer Bloomfield requested him to remove his hands
from his pockets, since the request was merely a safety -
precaution. Baker, supra, at 145. If Appellee had not
agreed to remove his hands, there would have been a
seizure, Id.

Banks, supra at 350. The Court then went on to hold that, “[c]Jonsequently, the seizure of
Appellee did not occur until Officer Bloomfield frisked him.” Id.

The decision in Fletcher V. Commonwealth, 182 S.W.3d 556 (Ky.
App.2006) also supports the conclusion that appellant was not seized when Officer Hall

asked him to walk over to the cruiser. In Fletcher, the police had been conducting

surveillance of a house in which suspected drug activity had been occurring. The officers

approached Fletcher as they observed him walking toward the house. They inquired




about his intentions and also asked him for his name, date of birth and Social Security
number. 182 S.W.3d at 558.

The officers then noticed other people leaving the suspected drug house.
As they awaited information from dispatch to confirm Fletcher’s identity, the officers
asked Fletcher to sit down on the ground. Id. After receiving information that Fletcher
had given the officer’s incorrect information about his identity, the officers conducted a
pat-down search for weapons. Id. A pistol was discovered in Fletcher’s rear pocket and
he was placed under arrest for carrying a concealed deadly weapon. During a search
conducted incident to the arrest, the officers recovered cocaine and drug paraphernalia
from Fletcher. Id.

Fletcher contended the officers’ initial contact with him was improper
because the police did not have a reasonable, articulable basis for believing that he had
committed or was in the process of committing a crime. Id. However, the Court of
Appeals disagreed with Fletcher’s argument, holding that “Fletcher’s initial interaction
with [the police] did not implicate the Fourth Amendment.” 182 S.W.3d at 559. The
Court held that Fletcher was not seized when the officers approached him, asked him a
few questions and asked him to sit down on the ground. Id. Thus, the same rationale
supports the conclusion that appellant was not seized when officer Hall asked him to
walk over to the cruiser.

C. Appellant consented to removal of the pill bottle.
When an officer is justified in believing that an individual is armed and

presently dangerous, the officer may pat down the subject “to determine whether the

person is in fact carrying a weapon and to neutralize the threat of physical harm.” Terry,




392 U.S. at 24, 88 S.Ct. at 1881. While the officers in the present case were talking to
appellant, the officers noticed a bulge in appellant’s front pants pocket. Officer Hall told
appellant he was going to do a pat-down for safety purposes. (VR: 9/12/05, 14:00:53.)
Officer Hall thought the bulge might be some sort of weapon. (VR: 9/12/05, 14:13:58.)
In Banks, supra, this Court noted that the fact Banks had a bulge in his pocket justified
the officers’ concern that Banks might be armed and dangerous. See 'also: Pennsylvania v.
Mimms, 434 U. S. 106, 112, 98 S. Ct. 330, 54 L. Ed. 2d 331 (1997). (“The bulge in the
jacket permitted the officer to conclude that Mimms was armed and thus posed a serious

and present danger to the safety of the officer.”)

While conducting the pat-down, Officer Hall felt a round object in
. appellant’s pants pocket. He asked appellant what the object was. Appellant replied that

he did not know what the object was. (VR: 9/12/05, 14:01:07.)

Officer Hall asked if he could remove the item. Appellant consented.
Officer Hall retrieved a pill bottle. The bottle contained some pills but did not have a

label on it. (VR: 9/12/05, 14:01:15.)

Officer Hall asked appellant what was in the pill bottle. Appellant said he
the bottle contained 12 oxycodone and S Xanax tablets. Officer Hall advised appellant
that is was against the law not to have prescription medication in its proper container.
Appellant explained that he had a prescription for both of the substances, but did not
carry the prescription bottles with him because he did not want to have that many pills

with him at one time. (VR: 9/12/05, 14.01:48.)

The seizure of the pill bottle does not implicate the Fourth Amendment
























