


INTRODUCTION

This is a Discretionary Review from a Court of Appeals Opinion which affirmed a
judgement resulting from a conditional guilty plea to the Class D felony offense of
possession of a controlled substance First Degree (Oxycontin and Xanax pills), and the
misdemeanor offense of having prescription controlled substances not in the original
container, for which a sentence of five years on the felony and 12 months on the
misdemeanor was probated by the court, ordered to run concurrently, and appellant was

placed on probation.
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STATEMENT OF THE CASE

Appellant, Brian Colby Strange, was indicted on June 28, 2005, by the
Fayette County Grand Jury, Indictment number 05 CR 0815, for the felony
offenses of Possession of a Controlled Substance First Degree (Oxycontin and
Xanax pills) a Class D felony, and for being a Persistent Felony Offender Second
Degree, enhancing Count One to a Class C felony. Also included in the
indictment were having prescription drugs in an improper container and giving a
false name to the police, both Class B misdemeanors.

The case was assigned to the Second Division, the Honorable Judge Gary
Payne presiding. Appellant made an oral Motion to Suppress the evidence found
in a search of his person, and a hearing was held on September 12, 2005.

Following the hearing the trial court overruled the Motion to Suppress.

On February 10, 2006, appellant entered a Conditional Guilty Plea to
Count One, Possession of Oxycontin and Xanax pills, a class D felony, and
having Prescription Controlled Substances in an improper Container, a
misdemeanor, pursuant to a plea agreement with the Commonwealth.

Evidence in the suppression hearing was recorded on videotape, number
22/2/05/VCR/49 9/12/05, 13:56-14:47, and collected as certified portions onto
one videotape with all other proceedings in this case.

Since the only evidence introduced related to the Motion to Suppress, the

evidence from the suppression hearing will be set forth in the argument.




ARGUMENT

THE TRIAL COURT ERRED BY
OVERRULING APPELLANT’S MOTION TO
SUPPRESS THE EVIDENCE FOUND ON HIM
FOLLOWING AN UNLAWFUL SEIZURE
AND FRISK OF APPELLANT

This error was preserved for review by appellant’s oral Motion To
Suppress the evidence followed by a suppression hearing on September 12, 2005,
and by the Conditional Guilty plea based thereon on February 10, 2006 (TR 37,
38).

The Commonwealth called two witnesses to testify in the Suppression
Hearing concerning the incident involved herein.

The first witness for the Commonwealth was Officer James D. Hall, who
testified that on April 11, 2005, he was on normal patrol in an area known by him
to be a high crime area, particularly drug offenses and prostitution (13-59-29),
when he observed a van parked in a parking lot near a pay phone. He observed a
male white, who turned out to be appellant, walking from the pay phone toward
the van (13-59-50).

He said that he drove on past and turned around to come back, driving less
than a tenth of a mile before turning around. Upon his return he now saw the

person, hereinafter referred to as appellant, standing beside the driver’s door of

the van, speaking to the driver (14-00-10).

Hall said that while talking to appellant he observed a bulge in his pocket.




He said that he told appellant that he was going to do a pat down of appellant for
weapons, for both appellant’s safety and his own (14-00-51).

While conducting the pat down of appellant, Officer Hall felt an object in
appellant’s pocket and asked appellant what it was. When appellant told him he
didn’t know, Hall asked if he could remove it and appellant told him yes (14-01-
11).

When he pulled the object out of appellant’s pocket it turned out to be a
pill bottle, with no label on it, with two types of pills in it. He said that he thinks
the pills were oxycontin and xanax (14-01-22). Officer Hall said that after
advising appellant that it was against the law to have prescription pills not in their
original container, he eventually arrested him. A subsequent search incident to the
arrest led to the discovery of cash in an amount over $1000.00. Later, at the jail,
they learned that appellant had given a false name and he was also charged with
that.

On cross examination, Officer Hall acknowledged that when he sees
anyone out at that time of the night, which he said was after midnight, he
approaches them (14-06-28). When it was pointed out to him that the police
report gave the time of the stop at 2304, that is 11:04 P.M., he said he would
stand by the report, but added that the arrest was after midnight (14-07-44),

When asked what he saw when he first observed appellant, Hall said that
what he remembers is that when he first drove by, appellant was standing

between the payphone and the vehicle, even though he acknowledged that the



police report indicated that appellant was at the payphone when first seen. When
he drove ahead, turned around, and came back he saw appellant then standing
beside the vehicle talking to the driver, he said (14-07-51).

When asked if there was anything that had drawn him to appellant
specifically, he responded that there was nothing specific about appellant: just his
location and the time of night (14-09-22).

He said that he pulled up and went over to the van, separating appellant
from the driver, and took appellant back to his police cruiser (14-08-30) and
started talking to him, asking him what he was doing in the area.

He said that appellant told him that he was visiting the family of a friend
who was in the hospital (14-00-21).

He said that he first noticed the bulge in appellant’s pocket after he had
taken appellant back to his cruiser and talked to him. He estimated the distance
between the vehicle where he approached appellant and the cruiser as being the
distance between his location in the courtroom and that of defense counsel (14-
12-49). (He didn’t offer a numeric estimate, but the video tape shows enough to
guess at the approximate distance, perhaps between twenty and thirty feet from
the witness chair to counsel table.)

He said that the bulge could have been a gun, or other weapon. That’s why
he did a pat down of appellant (14-13-01). After the pat down he no longer

thought it was a gun, and that was his reason for asking permission to take it out

of appellant’s pocket.




The Commonwealth then called Officer Mark Olivares, who was driving
1n a separate car from Hall but only slightly in front of him when they first drove
by appellant, then turned and drove back to him. He said that he and Hall walked
up to appellant at about the same time (14-20-21).

His testimony was almost totally contradictory to that of Officer Hall. (In
fact, based on his testimony of the significance he gave to the fact that appellant
and the driver gave conflicting statements to the officers, this officer and Officer
Hall should have been stopped and frisked in the courtroom. Their testimony was
so different that if they had been suspects they would have been immediately
arrested by any police officer, if that were indeed a factor.)

First, he testified that he originally saw appellant standing halfway
between the payphone and the van (14-15-34), as did Hall. However, he
acknowledged that the report said that they saw appellant standing beside the
payphone. He ultimately passed it off as no big deal, however, because he said the
distance from the phone to the van was only a couple of feet (14-22-11).

At any rate, he agreed that he and Officer Hall had turned their respective
vehicles around and driven back to appellant. However, his testimony thereafter
almost sounded like a different scene entirely. He said that when they initially
approached appellant he and officer Hall could both see the bulge in appellant’s
pocket immediately (14-20-47). (Hall’s testimony, as previously noted, was
completely different.)

Then he said that they didn’t have to move appellant at all. He claimed



that as they stopped and got out of their cars, appellant walked up to them (14-21-
12). He said that appellant was acting suspiciously, but when asked in what way
he said by turning toward the van after they passed by, then by walking up to
them (14-23-55). The other suspicious behavior that he described occurred after
they were speaking to appellant and the driver. He described the statements
appellant made that didn’t make sense to him, but acknowledged that he was
actually speaking to the driver, while Hall was talking to appellant.

He also acknowledged that even though he was the one who wrote the
report, he didn’t put anything in it of any suspicious behavior by appellant (14-24-
43).

Also in the report that he prepared he only said that Officer Hall saw the
bulge in appellant’s pocket, and never mentioned that he saw it too (14-26-35).
He claimed in court that they had both seen the bulge as appellant approached
them, before any questioning had begun (14-28-04). However, he acknowledged
that in the report he had prepared he had described certain questions and answers
between Hall and appellant, followed by the words, “then he (Hall) saw the
bulge” in appellant’s pocket (14-28-29). In other words, Hall had been
questioning appellant for some time (several seconds) before Hall actually saw
the bulge, according to what he (Olivares) had written in the report.

He further explained that even though he wrote the report, Hall was

standing there at the time he wrote the report and told him when he had seen the

bulge, and the questions and answers between Hall and appellant. He




acknowledged that he could have been more accurate in the report, since there

were other things that he testified to that he had left out of the report. For

instance, he testified that appellant was “fidgeting” but he neglected to put that in
the report (14-30-50). Of course, Hall, who was the one questioning appellant,
never said anything about appellant fidgeting, and Olivares was at the van
questioning the driver.

Olivares also said that one of the “suspicious” things about appellant was
that he “walked quickly”back to the van from where he had first seen him,
halfway between the telephone and the van, while the officers turned around and
returned (14-22-19). (Of course, he didn’t put that in the report, either.)

Yet, when appellant’s counsel attempted to pin him down on cross
examination about whether he first saw appellant standing beside the telephone
(as he wrote in the report) or “halfway between the phone and the van” as he said
in court, he tried to pass the contradiction off lightly by saying that the distance
was only a “couple of feet” (14-22-11).

How (and why?) does a person walk “quickly” a distance of a “couple of
feet™? If one is, indeed, in a hurry to traverse that “couple of feet” why did
appellant rush to the side of the van and begin talking to the driver, then approach

the two officers when they returned? If he were indeed in a hurry to “quickly”
walk that couple of feet, why not get into the van and drive away, while the police
were somewhere in the distance turning around (up to a tenth of a mile, according

to Officer Hall, plenty of time to walk a “couple of feet” and get into a vehicle,




drive away, and even to empty his pockets.

Olivares also explained that even though both he and Officer Hall had
seen the bulge immediately as appellant approached them, they didn’t want to
“jump on it,” because they didn’t know how appellant might react and they didn’t
want to get into a fight over it (14-30-40).

On redirect by the Commonwealth, who obviously heard and saw the
contradictions between Olivares and Hall, Olivares acknowledged that he
couldn’t, and shouldn’t, have spoken for Hall concerning when he saw the bulge
(14-31-32). He could only say when he (Olivares) saw the bulge, not when Hall
saw 1t. He further said that he didn’t mention to Hall at the time that he had seen
the bulge immediately, but simply left Hall and appellant and went to talk to the
driver.

He said that when he was writing the report is the first time Hall had told
him when he saw the bulge (14-33-37).

It is interesting that Olivares claims to have seen this huge, unmistakable
bulge 1n appellant’s pocket in the very beginning, and didn’t want to “jump on it”
for fear of getting into a fight with appellant, but said nothing about the bulge to
his fellow officer, and even left the officer alone with appellant and walked away
to speak to the driver. He is either a horrible police officer, not covering his
partner’s back, or he is the alternative: a liar.

The only possible explanation for the incredible and contradictory

testimony of Olivares 1s that he was trying to help the Commonwealth, and the




ttruth meant nothing to him.

On the other hand, he and Hall did agree on something else that is quite
significant. They both testified that when they see someone out at that time of the
night (Hall said after midnight, but the report said 11:04 P.M.) They like to stop
them and talk to them (14-19-07).

Shortly after that he said that “everybody” they see in that area, they “pat
down for weapons™ (14-30-30).

Based on the traditional credibility placed on “admissions against
interest,” as when a defendant first admits to a crime, then later “takes it back,”
both Hall and Olivares must be believed in their testimony that they stop, talk to,
and frisk everyone they see out in that area at that time of ni ght (here it was 11:04
P.M., according to the report.)

Just as they did in this case.

And, of course, by their own admissions, they routinely violate the law of
sel'zure set forth in Terry v Ohio, and its progeny.

The Fourth Amendment to the United States Constitution prohibits
unreasonable searches and “seizures.” A “stopping” of a person, whether it is a
traffic stop or a Terry stop, is still a seizure of that person under the United
States Constitution and therefore must meet the standard of reasonableness.

Case law is clear that the police may stop a person only when they have a

reasonable, articulable suspicion that the person is involved in criminal activity,

as set forth in Terry v Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).




Neither Hall nor Olivares had any “reasonable, articulable, suspicion” that
appellant had just committed, or was about to commit a crime, and neither even
claimed that they did. When asked what was suspicious about appellant each, in
turn, cited contradictions in his statements, and variance between what he said
and what the driver said. All of which, of course, occurred after the Constitutional
violation had occurred.

None of the conversations had occurred before appellant was seized, by
being separated from the driver of the van and taken back to Hall’s cruiser and
questioned. It was after a brief period of questioning by Hall that he first saw the
bulge and proceeded with the pat down and subsequent consensual search. Hall
testified that he had seen the bulge about ten seconds after he started talking to
appellant (14-08-45).

By their own admissions, they always stop and frisk everyone they see out
in that area at “that time of night.” (Whatever time it is. They set no limits. But
here the report said 11:04 P.M. Certainly not a “suspicious time to be out.)
Clearly, this case is an example of trying to justify the original police misconduct
by changing the facts that existed when they made the initial stop.

A person is deemed to be stopped, or “seized”, when his liberty is
interfered with. According to Reid v Georgia, 448 U.S. 438 (1980), the Fourth
Amendment applies to seizures of the person.

The standard for determining whether a person has been seized within the

meaning of the Fourth Amendment is set forth in United States v Mendenhall,
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446 U.S. 544 (1980). If a reasonable person would have believed that he was not
free to leave when considering all the circumstances, he has been seized.

Here, when appellant was taken by Officer Hall from the vehicle where he
was talking to the driver, back to the officer’s cruiser, a distance of anywhere
from twenty to forty feet (the unnamed distance from the witness seat in the
courtroom to defense counsel’s table, according to Hall), appellant was
unquestionably seized.

Consistent with this view is California v Hodari D, 499 U S. 621 (1991),

where the Court said that when a person submits to the officer’s show of authority
it constitutes a seizure. Clearly, appellant had submitted to the show of authority
of the police officers, and was not free to leave, when he was taken from his
chosen location, talking to the driver of the van, back to the police cruiser. He
was therefore “seized” under Hodari D and Mendenhall, and the issue is simply
whether Hall had the right to do so.

A thorough discussion of the articulable suspicion requirement is provided

by the United States Supreme Court in United States v Cortez, 449 U S. 411

(1981). There the Court said:

Courts have used a variety of terms to capture the
elusive concept of what cause is sufficient to
authorize police to stop a person. Terms like
“articulable reasons” and “founded suspicion” are
not self defining; they fall short of providing clear
guidance dispositive of the myriad factual situations
that arise. But the essence of all that has been
written is that the totality of the circumstances—the
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whole picture~must be taken into account. Based
upon that whole picture the detaining officers must
have a particularized and objective basis for
suspe_cting the particular person stopped of criminal
activity.

The Commonwealth, for some reason, cited Baker v Commonwealth,
Ky., 5 8.W.3d 142 (1999) to Justify the actions of the police in this case.
However, Baker is actually support for appellant, since this Court held that a
seizure occurs where there is an application of physical force, however sli ght, or
where there is compliance with orders of the police. There, Baker had been told
to take his hands out of his pockets, and he did so in obedience to the command
of the police. This Court concluded that at that point he had been seized. The
Court thereafter discussed the facts of the case leading up to the seizure, and held
that the facts justified the seizure. He had been in a high crime area, with a known
prostitute, and had baggy clothing which could have concealed a weapon.

There the police were able to specifically say what their suspicions were,
before the seizure, and the Court held that the police were justified in ordering
Baker to remove his hands from his pockets. He had not been seized before that.
One of the bases of the suspicion, according to the Court, was the lack of

cooperation with the police by Baker.

The Baker Court held that the burden is on the Commonwealth to

demonstrate that the officer had “specific and articulable facts which, taken

together with rational inferences from those facts, reasonably warrant the
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intrusion.”

Here, not only did appellant cooperate fully with the police, but he was
seized well before Hall saw the bulge in his pocket. Hall said that he didn’t start
talking to appellant until after he had taken him back to his cruiser (14-12-46) and
that it was about ten seconds after that when he saw the bul ge (14-08-45).

Therefore, Baker offers no justification for the police herein to seize appellant,

but in fact shows that appellant was improperly seized.

The Commonwealth also cited Dunn v Commonwealth, Ky. App., 689

S.W.2d 23 (1984), which is even further off the mark for authority herein. In

Dunn, the police actually had a description of the van in which either two or

three black males were riding, along with descriptions of two of the men. There,
also, a crime was known to have occurred, and the police were actively searching
for the van in question and the perpetrators of the crime. The only similarity in
Dunn was that when the defendant therein was taken from the van, the police saw
a bulge in his pocket. All bulges don’t lead to similar results, or similar law. The
other circumstances make a difference. Clearly, there the police had the requisite
reasonable suspicion for the seizure.

The question here is what basis the police had for seizing appellant before
the bulge was seen. Unlike Dunn, there was no crime the police were
investigating. Here, also, appellant was merely one of innumerable people that
these officers stopped and frisked (by their own testimony) because he had the

misfortune of being in the area under supervision by these officers. They simply
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