














































































































































































































“record of conviction”? Could conviction mean a verdict of guilt by a jury or judge prior
to final sentencing? What if the conviction is pending appeal or has been reversed or if
the defendant was pardoned? What is a “capital offense”? Could it be any offense ever
punishable by death? What if the defendant was theoretically, but not actually, subjected
to a possible death penalty, e.g. the prosecution elected not to seek death or there was no
constitutionally valid death penalty statute in effect at the time? Does it include
convictions that were punishable by death at the time of the prior offense or must they
also be punishable by death under our present statute?*

The statute provides absolutely no guidelines. It impermissibly delegates
fundamental decisions to prosecutors, judges and juries for resolution on an ad hoc,
subjective basis with the attendant dangers of arbitrary and discriminatory application:

“Whenever a statute leaves too much room for personal whim and subjective
decision-making without a readily ascertainable standard or minimal, objective

guidelines for its application, it cannot withstand constitutional scrutiny.”
Arnold v. State, 224 S.E.2d 386, 391 (Ga. 1976).

In Godfrey v. Georgia, 446 U.S. 420 (1980) the Supreme Court, in finding a

different aggravator void for vagueness, stated:

“_if a State wishes to authorize capital punishment it has a constitutional
responsibility to tailor and apply its law in a manner that avoids the arbitrary and
capricious infliction of the death penalty. Part of the state’s responsibility in this
regard is to define the crimes for which death may be the sentence in a way that
obviates ‘standardless [sentencing] discretion.” It must channel the setencer’s
discretion by ‘clear and objective standards’ that provide ‘specific and detailed
guidance,” and that ‘make rationally reviewable the process for imposing a
sentence of death.” As was made clear in Gregg, a death penalty ‘system could
have standards so vague that they would fail adequately to channel the

4 prior to 1975, Kentucky authorized the death penalty for willful murder, homicide in course of criminal
syndicalism or sedition, homicide from road obstruction, lynching or mob violence, rape of a child under
12, rape of a female over 12, carnal knowledge of a child under 12, kidnapping, armed robbery or burglary,
and armed assault with intent to rob. KRS 435.010, 435.030, 435.060, 435.070, 435.080, 435.090,
435.100, 435.140, 433.140, 433.150. Surely, the legislature did not intend “capital offense” to refer to such
a broad spectrum of crimes but that is a possible interpretation.
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sentencing decision patterns of juries with the result that a pattern of arbitrary
and capricious sentencing like that found unconstitutional in Furman could
occur.”” Id. at 428 (internal cites omitted).

In Maynard v. Cartwright, 486 U.S. 356, 360 — 363 (1988), the Supreme Court

reaffirmed that under the 8th Amend. an aggravator is unconstitutionally vague if it fails
to adequately inform the jury as to what it must find to impose death or leaves the jury
and appellate courts with unchanneled discretion to make arbitrary and capricious
decisions. Additionally, the aggravator in this case is also vague under the 14th Amend.
Due Process Clause due to lack of notice since a reasonable person with no prior
convictions of capital murder at the time the offense was committed would .not know that
their conduct would bring them within the ambit of the statute and put them at risk of a
death sentence if they later received a capital conviction.

The aggravator in question fails to satisfy the 8th or 14th Amends. See also §1, 2,
3,11, 17, 26, KY Const. St. Clair urges this Court to hold that KRS 532.025(2)(a)(1) is
unconstitutionally vague.  Furthermore, the jury and judge’s reliance on this
unconstitutional aggravator requires St. Clair’s death sentence be set aside. This remedy
is required because 1) there was no other aggravator found by the jury; 2) the evidence in
question was not otherwise properly before the jury; 3) it cannot be said that the improper
consideration of 4 prior murder convictions as an aggravating factor had an
inconsequential impact on the jury’s sentencing decision and 4) in Kentucky the finding
of an aggravator plays a significant role in guiding the sentencer’s discretion. Johnson v.
Mississippi, 486 U.S. 578 (1988).

A testament to the vague, arbitrary nature of this aggravator is the opinion in St.

Clair v. Commonwealth, 140 S.W.3d 510, (2004) and the trial court’s inability to
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properly instruct the jury. In degradation of every rule of statutory construction, 30 years
of death penalty jurisprudence, and seven decades of precedent, a majority of this Court
engaged in a six-page convoluted effort to produce a definition of the words used in the
statute that was rejected for determining persistent felon status but now inexplicably
created a “meaningful basis” for imposition of a death sentence that is not “standardless
and unchanneled.” This Court’s guidelines cannot withstand constitutional scrutiny. The
trial court was not sufficiently guided to instruct on this aggravator in accordance with
the directions of this Court or in a way that would avoid a non-unanimous verdict. See
Args 3 & 5. More clarity, less ambiguity and less arbitrariness are required by the

Constitution. Reversal of St. Clair’s death sentence is required.

5. Denial of Directed Verdict Of Acquittal On Ageravator.

This issue is preserved. TR 2 155 - 158, 172 — 173; TR 4 477 — 479; TH 6/15/05
2-7,TE1321-36; TE2136-37, TE23 78 -79.

KRS 532.025(2)(a)(1) authorizes a death sentence when “[t]he offense of
murder...was committed by a person with a prior record of conviction for a capital

5

offense.”” Despite this plain and clear wording, in St. Clair v. Commonwealth, 140

S.W.3d 510, 567 — 570 (Ky. 2004), this Court ignored virtually every rule of statutory
construction to find “record of conviction” as used in this statute now should be
interpreted to mean nothing more than a jury’s guilty verdict or a guilty plea accepted by

ajudge. This Court ignored over thirty years of death penalty jurisprudence to find that a

% Unfortunately, contrary to the statute and the explicit direction of this Court, the trial court refused to use
the wording of the statute and authorized a death sentence if “[t]he murder was committed by the
Defendant and the Defendant has a prior record of conviction of murder, a capital offense.” TR 4 466; St.
Clair v. Commonwealth, 140 S.W.3d 510, 571 (Ky. 2004). See Arg 3.
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definition that would permit a defendant to be executed but not PFO’d somehow created
a “meaningful basis”  for imposition of a death sentence that is not “standardless and

unchanneled.” This Court should correct this unconstitutional anomaly. St. Clair, supra

at 574 — 575 (J. Cooper, concurring and dissenting). See Directed Verdict argument filed
in first appeal (1999-SC-29-MR). A 55 — 58.

If this Court persists in its unusual re-interpretation of the meaning of KRS
532.025(2)(a)(1), it must at least acknowledge the due process and ex post facto clauses
prohibit its application of the new interpretation to St. Clair’s re-sentencing. In St. Clair,

supra, this Court overruled Thompson v. Commonwealth, 862 S.W.2d 871, 877 (Ky.

1993), a case precisely on point wherein this Court recognized case law going back seven

13

decades mandated a finding that a “ ‘conviction, which of course means the final
judgment’ cannot be relied upon as a conviction if an appeal is being taken.”  This
Court’s abandonment of that long-standing law permits imposition of a death sentence
under facts where no death sentence previously was authorized. Application of this

newly interpreted law to St. Clair is barred by the ex post facto clause. Art. 1, §10, US

Const.; § 19, KY Const.; Calder v. Bull, 3 U.S. 386, 390 (1798); Bouie v. City of

Columbia, 378 U.S. 347, 354-55 (1964); Dale v. Haeberlin, 878 F.2d 930, 934 (6th Cir.

1989); St Clair, supra at 577 — 578 (J. Keller concurring and dissenting).6
At resentencing, St. Clair sought a directed verdict on the aggravator
“murder...was committed by a person with a prior record of conviction for a capital

offense” because at the time Mr. Brady was killed on October 6, 1991, St. Clair had

6 Application of this Court’s contrary and novel interpretation to St. Clair also violates his rights under the
due process clause. 14th Am., US Const.; § 2,3,11, KY Const.; Gall v. Parker, 231 F.3d 265, 305 (6th Cir.
2000); Tharp v. Commonwealth, 40 S.W. 3d 362-63 (Ky. 2000).
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absolutely no record of conviction of a capital offense. TR 2 155 - 158, 172 - 173; TR 4
477 — 479; TH 6/15/05 2 — 7; TE 13 21 — 36; TE 21 36 — 37; TE 23 78 — 79. Final
judgment was not entered in St. Clair’s two Bryan/Murray County convictions until more
than 6 weeks after Mr. Brady was killed. Id.; TE 20 218 - 228; TE 21 25. The two
Choctaw County murders had not even been tried at the time Mr. Brady was killed and
final judgment was not entered until 2 2 years afterwards. TE 20 215 — 218.

Clearly, records of conviction that did not exist when Mr. Brady was killed could
not establish the KRS 532.025(2)(a)(1) aggravator of “[tlhe offense of murder...was
committed by a person with a prior record of conviction of a capital offense.” The
evidence was insufficient to submit this aggravator to the jury and the prosecutor
certainly fell short of establishing its existence beyond a reasonable doubt. Jones v.

United States, 526 U.S. 227, 243, n 6 (2000); Apprendi v. New Jersey, 530 U.S. 466

(2000); Ring v Arizona, 536 U.S. 584 (2002); In re Winship, 397 U.S. 358 (1970);

Jackson v. Virginia, 442 U.S. 307 (1979).

Additional problems were created by the trial court’s refusal to instruct the jury
that as a matter of law two of the four prior murder convictions did not meet the criteria
to be considered as evidence of an aggravating factor. This Court, in its opinion reversing
St. Clair’s death sentence, made it clear these convictions did not meet the statutory

criteria for the statutory aggravator sought by the prosecutor. St. Clair, supra at 571. This

refusal to so advise the jury also resulted in a denial of St. Clair’s constitutional right to a

unanimous verdict. Hayes v. Commonwealth, 625 S.W.2d 583 (Ky.1981). There is no

way to tell that all of the jurors were thinking of the qualifying prior convictions and not

the clearly unqualified ones—or even worse, unqualified non-convictions (Keeling)—
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when they found the aggravator. Because the instructions did not track the statutory
language and failed to include a limiting admonition regarding the non-qualifying priors,
it is very possible the jury relied on them in finding the aggravating factor. Without a
definite standard against which to measure the prosecution proof, there is no way to know
whether each juror based his or her finding upon competent evidence. Wells v.

Commonwealth, 561 S.W.2d 85, 87 — 88 (1978). This was a clear violation of St. Clair’s

right to a unanimous jury verdict.

St. Clair was denied his rights to a unanimous verdict and proof beyond a
reasonable doubt, a fair trial and reliable sentencing. Art. 1, §10; 5%, 6™, 8", 14™ US
Amends.; US Const.; § 1, 2, 3,7, 11, 17, 19, 26, KY Const. His death sentence must be
vacated and the case remanded for a new sentencing hearing at which life imprisonment

would be the maximum penalty possible.

6. Prosecutorial Misconduct.

To constitute reversible error, a prosecutor's comments must be serious enough to

render the whole trial fundamentally unfair. Partin v. Commonwealth, 918 S.W.2d 219,

224 (Ky.1996). The Commonwealth’s repeated misconduct rendered St. Clair’s trial
fundamentally unfair, manifestly unjust, and denied him due process of law. 6", 8™, 14™
Amends., US Const.; § 1,2,7, 11, 17, 26 Ky. Const.
A. Opening Statement.

Preserved. TE 13 48. In opening argument, the Commonwealth stated “Ladies and
Gentlemen, I am going to cut right to the chase here. The Defendant in this case is a serial

killer.” Defense counsel promptly objected and requested a mistrial. The trial court
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overruled the motion for mistrial but did admonish the jury to disregard the last statement
made by Mr. Smith. Id. 51; 56.

iThe only legitimate purpose of an opening statement is so to explain to the jury
the issue they are to try so that they may understand the bearing of the evidence to be

introduced. Lickliter v. Commonwealth, 249 Ky. 95, 60 S.W.2d 355, 357 (Ky. 1933).

Sanborn v. Commonwealth, 754 S.W.2d 534, 544-45 (Ky. 1988) condemned such

vilification and said “[t]here is no place in argument for scurrilous and degrading
terminology.”

The term “‘serial killer” has ominous connotations. This comment was particularly
prejudicial in light of the improper introduction of KRE 404(b) evidence. See Arg. 12 and
17. Its sole purpose was to instill fear in the jurors and inflame their passions. The ‘serial
killer’ reference sent the message that death was the only appropriate sentence because
otherwise the killing would continue. See Urbin v. State, 714 So.2d 411, 420 n.9 (Fla.
1998).

B. Improper Bolstering

Preserved. TE 13 121. During the direct examination of Reese, the
Commonwealth elicited testimony that Reese had pled guilty to Complicity to First
Degree Murder, Capital Kidnapping, two counts of Possession of Stolen Property,
Shooting with Intent To Kill and Arson. TE 13 120. Reese told the jury he had received
two Life Without Parole for 25 years plus 50 years as punishment. Id. 122. Mr. Wright
asked Reese the following:

MW: When you pled guilty, who was the prosecutor?

DR: Mike Mann.
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MW: At the time that you plead guilty and Mike Mann was the prosecutor, did
you know me?

DR: No, sir.

MW: Did you know David Smith?
DR: No, sir.

MW: Did you know Dana Todd?
DR: No, Sir.

MW: Had the Office of the Attorney General ever become involved with this
case at the time you pled guilty?

DR: No, sir. TE 13 120.
Defense counsel objected, noting this line of questioning was irrelevant—the
Commonwealth was the Commonwealth. It didn’t matter what the name of the attorney
was that offered Reese the deal—it was still the Commonwealth. The trial court overruled
the objection. Mr. Wright stated the relevance was that “we” (the Assistant Attorney
Generals) haven’t made him any offers. The prosecution attempted to distance itself
from the plea agreement entered into between the Commonwealth and Reese. This line
of questioning was improper because (1) the Assistant Attorney Generals were
representatives of the Commonwealth and (2) this line of questioning improperly
bolstered Reese’s credibility by dissociating Reese’s plea agreement with the prosecutors
at trial. The prosecutor wanted to show it was not the three current prosecutors- Smith,
Wright and Todd- who had allowed Reese to escape death and receive favorable
treatment in exchange for his testimony. Reese’s plea agreement with the

Commonwealth called Reese’s credibility into question. It was improper and misleading
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for the prosecutors to give the false impression that they were somehow separate and
distinct from the Commonwealth.
C. Improper comments Re Special Prosecutor’s Office

Unpreserved. TE 12 15. During the general voir dire, the Commonwealth made
the following opening remark: “My name is Michael Wright. I am one of the Prosecutors
in this case along with my Co-Counsel David Smith and Dana Todd. We are
representatives of the Special Prosecutor’s Office with the Attorney General.” TE 12 15.

This comment placed undue emphasis on the entity pro;secuting the case. It was
irrelevant to this penalty phase proceeding whether the prosecutors came from the local
Commonwealth Attorney’s office or the Attorney General’s office. The Commonwealth
is the Commonwealth. The jurors had no way of knowing why or how the Attorney
General’s office came to be involved in this case. However, Wright’s comment had the
inherent connotation that the “Special Prosecutor’s Office with the Attomey General”
was somehow more significant or important that the Commonwealth Attorney’s office,
and was here because the case was too serious for the local prosecutor. This unduly
prejudiced St. Clair and denied his rights under the 6”’, g™ 14" Amends., US Const.; § 1,
2,3,11, 17, 26, KY Const. Reversal is required.
D. Improper Question Beyond Scope of redirect examination

Preserved. TE 16 271. During the re-direct of Dr. Caruso, defense counsel
elicited testimony that it was incumbent upon the doctor to prepare an accurate and
impartial report when requested to perform an evaluation by defense counsel. TE 16 254.
Dr. Caruso testified it was his professional obligation to do an objective evaluation. Id.

On re-cross, the Commonwealth sought to attack Dr. Caruso’s credibility by eliciting that
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he earned more money for testifying than he did for seeing private patients. The
Commonwealth inquired whether Dr. Caruso saw private patients who were covered by
insurance. The Commonwealth was then allowed to ask, “[D]o you bill the insurance
more or do you charge more for testifying for a criminal defense attorney?” Id. 271.
Over defense objection, Dr. Caruso answered that he charged more for testifying. Id. 275.

In Sanborn v. Commonwealth, 754 S.W.2d 534 (Ky. 1988), this Court disproved

of inquiring into the fee of an indigent defendant’s expert witness: “The prosecutor
questioned an expert witness called by the defense about his fee, stating: ‘And that's what
you want the court to direct Henry County to pay you?’ Such evidence served only to
prejudice the jurors, citizens of Henry County, against appellant.” Id. at 544. Likewise,
the taxpayers were paying for St. Clair’s expert witness as he was an indigent defendant.
Eliciting information that the defense expert was charging more for testifying for St. Clair
served only to prejudice the jurors against appellant.

Additionally, such information was beyond the scope of re-direct. KRE 611(b)
codifies the “wide open” rule of cross-examination, but there are some limitations. In

Commonwealth v. Maddox, 995 S.W.2d 718, 721 (Ky. 1997), this Court held there must

be some connection between the proposed cross-examination and the facts that are in

evidence.

In the case at bar, the trial court was confronted with whether the Commonwealth
exceeded the scope of redirect examination. As Professor Lawson observes in Kentucky
Evidence Law, § 3.20(5), p. 245 (4[h ed.), “[r]ecross examination ‘is normally confined to

292

questions directed to explaining or avoiding new matter brought out on redirect.
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(quoting Strong, McCormick on Evidence, §11(5™ ed. 1999)) The prosecutor’s recross
did not explain any new matter brought out on redirect.
E. “We are only asking for death.”

Preserved. TE 1 137. 155. During voir dire, the Commonwealth repeatedly
informed the prospective jurors it was only asking the jurors for one penalty and one
penalty only—the Death Penalty: “You are going to be asked to consider all of these five
possible penalties but the Commonwealth is only going to ask you for one penalty in this
case and it’s [the death penalty].” TE 1 137; TE 6 211 Defense counsel objected on the
grounds of relevancy and the fact that the prosecution couldn’t “ask” for the Death
Penalty unless and until it proved the existence of the aggravating circumstances. TE 1
138. The trial court encouraged the Commonwealth to explain to the prospective jurors
that the prosecution could seek the death penalty only if the aggravating circumstance
was proven. Id. Regardless, the Commonwealth persisted in the improper questioning
with virtually every juror. TE 1 137, 155; TE 2 12, 62, 80, 100, 124, 145; TE 3 166, 183,
229, 279, 298; TE 4 321, 335, 351, 378, 395; TE 5, 27, 55, 71, 88, 108, 136; TE 6, 168,
203, 211, 227, 248, 265, 277..

The Commonwealth misstated the law. It could not ask for the death penalty at all
unless and until the jury found beyond a reasonable doubt it had proved the existence of
an aggravator. To open voir dire of a prospective juror with the statement that the
Commonwealth was asking for one penalty and one penalty only—the death penalty—
was prejudicial. The Commonwealth cannot prove this error was harmless beyond a

reasonable doubt. Chapman v. California, 386 U.S. 18 (1967). Reversal is required. 5th,

6th and 14th Amends., U.S. Const.; Sec. 2, 7, and 11, Ky. Const.
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F. Closing Argument

“If not this case then what case?” Preserved. TE 24 13. TR 3 437. In its closing
penalty phase argument, the Commonwealth stated:

Folks, we asked you at great length during jury selection, both sides, over,

and over, and over, and over again, the judge, too, if the facts are there,

can you give the Death Penalty. We were very up-front with you that, that

is the only sentence we are seeking in the case and now you know why;

now you know why. You told us you could do it. Ladies and gentlemen, if

not this case then what case? TE 24 13.

“If not this case then what case when a Death Sentence be imposed?” TE
24 14.

“Dear God, deliver me from this! If not this case then what case? What
case?” TE 24 377

Previous to closing arguments, St. Clair filed a Motion in Limine specifically addressing
this very issue. TR 3 437. Regardless, the trial court overruled defense counsel’s

objection. TE 24 14. In Dean v. Commonwealth, 777 S.W.2d 900 (Ky. 1989) this Court

condemned the prosecutor’s statement, “But, ladies and gentlemen, if there ever was a
case where the death penalty was deserved this is it.” That exact same argument was
made here and it was error.

“Serial Killer”-Preserved. TE 24 18. During closing argument, the
Commonwealth stated, “You heard Dr. Walker testify about the definition of a serial
killer. A serial killer is somebody who murders...”. TE 24 17-18. Defense counsel
objected on two grounds. First, the Commonwealth misstated the evidence in that Dr.
Walker did not mention anything about a ‘serial killer.” In fact, the only person that used
the term ‘serial killer’ was the Commonwealth during its opening argument.
“[Mlisquotations of the evidence should not be made because of their tendency to

mislead the jury.” Bowling v. Commonwealth, 279 S.W.2d 23, 24 (Ky. 1955). While
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prosecutors enjoy considerable latitude in presenting arguments to a jury, “it is the duty

of the prosecuting attorney to confine himself to the facts in evidence and fair inferences

that may be drawn therefrom.” Williams v. Commonwealth, 644 S.W.2d 335, 338 (Ky.
1982).

The trial judge sustained the motion as it related to attributing the statement to Dr.
Walker, but overruled the objection as it related to the term “serial killer.” Id. 20. As
such, the prosecutor continued to refer to St. Clair as a serial killer, even a “super serial
killer,” a “serial killer to the second power,” and an “elite serial killer.” (TE 24 21)

Sanborn v. Commonwealth, 754 S.W.2d 534, 544-45 (Ky. 1988) condemned such

vilification and said “[t]here is no place in argument for scurrilous and degrading
terminology.” The term “serial killer” has sinister connotations. This comment was
particularly prejudicial in light of the inappropriate introduction of improper KRE 404(b)
evidence. Its sole purpose was to inflame the passions of the jury and convey the message
that death was the only appropriate sentence because otherwise the killing might
continue. The prosecutor’s comments were not isolated but spread throughout his
argument and meant to dehumanize St. Clair thus instilling the jury with fear and

minimizing its sentencing responsibility. Berger v. United States, 295 U.S. 78 (1935).

Misstatement of Evidence. Preserved. TE 24 35. During closing, the
Commonwealth made the following remarks:

You heard the medical examiner. Mr. Brady’s head was bowed. I
think you can infer from all of that, I think the logical conclusion is Mr.
Brady was praying. He was begging for his life and what did he get? A
shot down through his face and then a shot to his side. That’s how that it
happened. What in the world, what in the world was going through that
man’s mind when he was being taken out there in the woods?
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TE 24 35. The medical examiner did not testify that Mr. Brady’s head was bowed.
Rather, the prosecutor asked the medical examiner if the trajectory of the first shot would
be consistent with Mr. Brady being down on his knees and having had his head bowed.
TE 17 156. She answered yes. Id. On cross-examination, the doctor acknowledged one
could think up any number of scenarios her findings would not be inconsistent with, “you
just have to give one or the other positions, and then put the body in the second position.”
TE 18 162. The prosecutor should not “make comments not justified by the facts.”

Kitchen v. Commonwealth, 291 Ky. 756, 165 S.W.2d 547, 553 (1942). “[M]Jisquotations

of the evidence should not be made because of their tendency to mislead the jury.”

Bowling v. Commonwealth, 279 S.W.2d 23, 24 (Ky. 1955). While prosecutors enjoy

considerable latitude in presenting arguments to a jury, “it is the duty of the prosecuting
attorney to confine himself to the facts in evidence and fair inferences that may be drawn

therefrom.” Williams v. Commonwealth, 644 S.W.2d 335, 338 (Ky. 1982).

Golden Rule Argument. Preserved. TE 24 35. Defense objected to the following
remarks during closing argument and asked for an admonishment:

He was begging for his life and what did he get? A shot down through his
face and then a shot to his side. That’s how that it happened. What in the
world, what in the world was going through that man’s mind when he was
being taken out there in the woods? (TE 24 35)

Later, the Commonwealth continued along the same lines:

I don’t know what went through Mr. Brady’s mind during all of that time;
that hell ride up to Boston to that shooting gallery, that march into the
woods. I don’t know what went through his mind. I don’t know for sure
what went through Dennis Reese’s mind. I know what went through this
Defendant’s mind. You don’t know for sure what went through Mr.
Brady’s mind. I can sure imagine. I can sure imagine him hoping, and
wishing, and praying to Almighty God to deliver him from the
unspeakable atrocities that awaited him up there in those woods! Dear

36




God, deliver me from this! If not this case then what case? What case? TE

24 37.

It was prejudicial error for the Commonwealth to ask the jury what in the world
could have been going through Mr. Brady’s mind before he was shot. This type of
argument, inviting the jury to put itself in the victim’s situation, has long been

condemned in Kentucky. Lycans v. Commonwealth, 562 S.W.2d 303 (Ky. 1978)

[13]

(improper for prosecutor to argue, “’[s]Juppose you own a store and somebody comes in

on you and does that to you. What’s it worth?””); Dean v. Commonwealth, 777 S.W.2d

900, 904 (Ky. 1989) (denial of fundamental fairness for prosecutor to argue, “Can you
imagine the fear that went through the life of [the victim] on this day.... Can you imagine
the fear and embarrassment...the terror...the humiliation...?”) “This Court has
disapproved sensationalizing tactics which tend to pressure the jury to a verdict on
considerations apart from evidence of the defendant’s culpability” and held “[t]he
prosecutor’s emotional and inflammatory appeal to the jury on behalf of [the victim’s]

family undermined the accused’s right to a fair trial.” Clark v. Commonwealth, 833

S.W.2d 793, 796-97 (Ky. 1991). Such is improper and should not be permitted.
I am here to speak on behalf of Frank Brady. Unpreserved. TE 24 10. The

prosecutor made the following remark during closing argument:

“Frank Brady is not here to speak for himself, but I am. I have reminded
other prosecutors in public speaking engagements, many times, something
that occurred to me a number of years ago. You think about all the
different professions, all the different walks of life, all the different human
endeavors in the whole world, who more than a prosecutor is called upon
to speak more often for those who cannot speak for themselves? So I am
here to speak on behalf of Frank Brady.” TE 24 10.
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The prosecutor’s comments created the impression the prosecution was acting on
behalf of the victim rather than the Commonwealth. “Of course, a Commonwealth’s
Attorney is just that—a representative of the Commonwealth, not the victim, and it is
improper for the Commonwealth’s Attorney to suggest otherwise.” Thompson v.

Commonwealth, 147 S.W.3d 22, 46 (Ky. 2004). As was stated in Goff v.

Commonwealth, 44 S.W.2d 306, 308 (Ky. App. 1931):

An attorney for the commonwealth should never forget his high position;
should never forget it is his duty to protect the innocent just as much as it
is his duty to prosecute the guilty. He represents all the people of the
commonwealth, including the defendant; he should in an honorable way
use every power that he has, if convinced of the defendant's guilt, to
secure his conviction, but should always remember he stands before the
jury clad in the official raiment of the commonwealth, and should never
become a partisan.

Reversal is required.

My wife and I teach Sunday School. Unpreserved. TE 24 25. The prosecutor
made the following remarks during closing argument:
There was a little boy about that age named Spencer. He was in a Sunday School class
my wife and I teach, and he cried for his momma so bad. She was out in the sanctuary
and he missed her so much shot down the whole Sunday School Class. We had the
toddlers and I never had so much tears and shot on my shoulder in all my born days. And
that little boy shut us down because he was crying for his mamma. I wonder if that little
girl whose picture was torn up and thrown way, I wonder if she cried. TE 24 25.
There simply was no valid reason for the prosecutor to inform the jury that he and his
wife were Sunday School teachers. This remark was intended to bolster the prosecution’s
credibility. The inherent connotation in the prosecutor’s improper remark is that he is a

Christian and a Christian does not lie and always tells the truth. Such a remark is

prejudicial and has no place in the courtroom.
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When the opposing team is making a run -Preserved TE 24 36. After the bench
conference wherein two objections to the prosecutor’s closing argument were dealt with
(the bowing of the head and what was going through Mr. Brady’s mind) the prosecutor
moved from the bench, turned around and announced to the jury “When the opposing
team i1s making a run you call a time-out.” TE 24 36. This improper comment truly
added insult to injury. Not only did it undermine the integrity of the proceedings, but it
bolstered the prosecution’s improper closing arguments. It is improper for a prosecutor to
make attacks on defense counsel and refer to “tactics of the [defense] attorneys.” Sanborn

v. Commonwealth, 754 S.W.2d 534, 544 (Ky. 1988); Kitchen v. Commonwealth, Ky.,

165 S.W.2d 547, 552 (Ky. 1942); People v. Ortiz, 509 N.Y.S.2d 418 (A.D.2 Dept. 1986).
G. Prosecutor’s adjustment of hat.

Preserved. TE 15 3. In the 1998 prosecution of St. Clair, Dennis Reese identified
and testified about several items of clothing recovered from Mr. Brady’s truck by the
Kentucky State Police. Reese testified some of the items belonged to St. Clair. Reese
identified a Commonwealth Exhibit, a camouflage baseball cap With an adjustable band,
as belonging to St. Clair. OTE 11 1406-1407 Appendix 68-71. When the hat was in
possession of the Kentucky State Police and when it was introduced into evidence, the
adjustable band was set for a small head size. Although not specifically noted in the
record, defense counsel Steve Mirkin placed this cap on St. Clair’s head in front of the
jury to show it would not fit. OTE 24 3098. Appendix 70-71. The defense, in its closing
argument, pointed out to the jury the hat so adjusted could not have fit the defendant.

OTE 23 2926-2927.
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When Assistant Attorney General Wright made the closing argument for the
Commonwealth, he altered the cap by separating the adjustment tabs and re-adjusting
them to a larger size. OTE 25 3089-3098, 3096-3098. Appendix 72-81. Before Mr.
Wright altered the hat’s size the hat did not fit St. Clair. When Mr. Wright altered the hat
he destroyed the exculpatory value of the hat.

Throughout the history of this case, St. Clair has persistently protested about the
prosecution’s adjustment of the cap. Specifically in this resentencing trial, St. Clair filed
at least three pro se motions about the prosecutor’s 1998 adjustment of the cap. TR 2 228,
245; TR 3 412. During the middle of this resentencing trial, St. Clair made a pro se
motion to dismiss the indictment due to prosecutorial misconduct because he noticed that
the camouflage hat had once again been altered. TE 15 3-5.

The camouflage hat, with its original size adjustment, was obviously a significant
item of evidence. The initial adjustment made to the hat by the Commonwealth destroyed
the evidentiary value. The second adjustment to the hat destroys any claims St. Clair may
have had regarding the prosecution’s alteration of the hat.

It is axiomatic that a piece of evidence must be in substantially the same condition
as it was when collected to be introduced at trial. See KRE 901; Beason v.

Commonwealth, 548 S.W.2d 835 (Ky. 1977). Prior to Mr. Wright’s alteration the hat was

of critical exculpatory value; after the alteration the hat lost that value. Now that the hat
has once again been altered, St. Clair has yet again lost critical evidence. Because of the
nature of the charges and the damage done to St. Clair’s right to present a defense,
dismissal of the indictments is the appropriate remedy for the Commonwealth’s actions.

See Crane v. Kentucky, 476 U.S. 683 (1986) on right to present a defense.
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7. The Governors’ Executive Agreement

This issue is preserved. TE 13 81 — 87. During opening statements, counsel
mentioned that in 1995, the governors of Kentucky and Oklahoma entered into an
agreement concerning St. Clair. Id. The prosecution objected and argued that agreement
was irrelevant. Id. This agreement established if Michael St. Clair were not sentenced to
death in Kentucky, he would be returned to Oklahoma for incarceration in an
underground maximum security facility. Id. Counsel argued the jury should be aware of
the consequence of their verdict, the agreement was part of the evidence the
Commonwealth had submitted in the case and it was mitigating. Counsel also argued the
agreement would rebut any Commonwealth argument at closing that since St. Clair
committed this crime while on escape he is a likely escape risk and only the death penalty
would ensure he would not escape again. Id. The trial court sustained the
Commonwealth’s objection. ]Id.

Clearly, a defendant facing the death penalty is entitled to present mitigating

evidence. KRS 532.025, Boone v. Commonwealth, 821 S.W.2d 813 (Ky. 1992). The

trial court’s ruling denying St. Clair the right to present evidence in mitigation was
erroneous. KRS 532.025(2)(b) states that “[t}he defendant may introduce evidence in
mitigation or in support of leniency.”

It is especially important the jury be given as much information as possible to
assist them in determining a penalty when they are charged with only that task. Juries
who determine both guilt and punishment naturally hear the whole story. These jurors
did not—they were read summaries of testimony, saw few live witnesses and thus it was

vital that they be provided with all relevant evidence, especially mitigating evidence. As
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this Court stated in Boone at 814, a jury should not be expected “to sentence in a vacuum
without any knowledge of the defendant's past criminal record or other matters that might
be pertinent to consider in the assessment of an appropriate penalty.”” (Emphasis in
original).

This evidence was clearly mitigating. The Commonwealth recognized its value
and wanted to ensure the jury didn’t find out about the agreement. It is likely the jury felt
if they did not impose the death penalty, there remained a chance St. Clair may escape
custody again and imposed the penalty to preclude that eventuality. They may not have
done so had they known Oklahoma was ready to ensure he never escaped custody again.
The evidence had clear mitigation value and it was error to exclude it.

The failure of the trial court to allow the introduction of mitigation violated
Kentucky statutory law as well as St. Clair's right to due process and reliable sentencing.
8" 14™ Amends, US Const.; §§ 2, 11, 17 KY Const. St. Clair’s sentence should be

reversed and remanded.

8. Improper Limits Placed On Individual Voir Dire.

Preserved. Counsel asked whether questions concerning the jurors’ opinions on
the death penalty would be allowed. TE 2 3. The trial court stated it would not allow
such questions. During individual voir dire of Hines, the prosecution objected to
counsel’s question concerning mitigation and whether Hines would require mitigation to
be directly r¢1ated to the crime or would accept and consider more general mitigation.
TE 3 208-209. The trial court sustained the objection, holding counsel could only ask if

the prospective juror would follow the court’s instructions. TE 3 211-212.
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Botos expressed reservations about imposing the minimum penalty or some term
of years and defense counsel endeavored to explore her reservations, but was stopped by
objection of the Commonwealth. TE 5, 145. Wagner told the parties she had given a lot
of thought to the question of the death penalty and counsel expressed a desire to explore
her feelings on the death penalty, but was forestalled by the trial court. TE 2 69-72.

During individual voir dire of Massey, counsel attempted to question her
concerning her statement that “normally a murder trial you think of, you know, the
maximum penalty that you can think of...” TE 4 361-362. Counsel attempted to discemn
whether she would be able to consider both the minimum and maximum sentence, but
was estopped by prosecution objection. TE 4, 361. The court sustained the motion. TE
4 363.

In order to secure a fair and impartial jury, a defendant’s right to question

prospective jurors as to the biases and prejudices cannot be abridged. The right to an

impartial jury is basic to our system of justice. Duncan v. Louisiana, 391 U.S. 145
(1968). The “right to an impartial jury carries with it the concomitant right to take

reasonable steps designed to insure that the jury is impartial.” Ham v. South Carolina,

409 U.S. 524 (1973) (Marshall, J., concurring).

Pointer v. United States, 151 U.S. 396, 408 (1894), found the right to intelligent

exercise of challenges is “one of the most important of the rights secured to the accused.”

The Court stated,

Any system for the impaneling of a jury that prevents or
embarrasses the full, unrestricted exercise by the accused of
that right must be condemned; and therefore he cannot be
compelled to make a peremptory challenge until he has
been brought face to face, in the presence of the court, with
each proposed juror, and an opportunity given for such
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inspection and examination of him as is required for the
due administration of justice.
1Id. at 408-409.

In Morgan v. Iilinois, 504 U.S. 719, 729-730 (1992) the Court restated this

principle: “[PJart of the guarantee of a defendant's right to an impartial jury is an
adequate voir dire to identify unqualified jurors.” “Voir dire plays a critical function in
assuring the criminal defendant that his [constitutional] right to an impartial jury will be
honored. Without an adequate voir dire the trial judge's responsibility to remove
prospective jurors who will not be able impartially to follow the court's instructions and

evaluate the evidence cannot be fulfilled.” Rosales-Lopez v. United States, 451 U.S. 182,

188 (1981) (plurality opinion). Hence, “[t]he exercise of [the trial court's] discretion, and
the restriction upon inquiries at the request of counsel, [are] subject to the essential

demands of fairness.” Aldridge v. United States, 283 U.S. 308, 310 (1931).

A fair jury cannot be formed in a vacuum. That point was made in United States
v. Blount, 479 F.2d 650, 651 (6th Cir. 1973). “The primary purpose of the voir dire of
jurors is to make possible the empanelling of an impartial jury through questions that
permit the intelligent exercise of challenges by counsel. It follows, then, that a requested
question should be asked if an anticipated response would afford the basis of a challenge
for cause.” Clearly, counsel’s questions here would have prompted answers that would
have provided for the bases for challenges for cause as they would have fleshed out the
opinions of the jurors more completely and fully and allowed also for the more intelligent
use of peremptory strikes.

“The purpose of voir dire is to determine whether a juror possesses necessary

qualifications, whether he has prejudged the case, and whether his mind is free from
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prejudice or bias so as to enable a party to ascertain whether a cause for challenge exists,
and to ascertain whether it 1s expedient to exercise the right of peremptory challenge.”

Sizemore v. Commonwealth, 306 S.W.2d 832, 834 (Ky. 1957). This implies an inquiry

sufficient to ascertain whether a challenge for cause exists with regard to members of the
jury venire.

Indeed, this Court said in Shields v. Commonwealth, 812 S.W.2d 152, 153

(Ky.1991), “A meaningful voir dire examination by both sides is a sine qua non to the
seating of a fair and impartial jury.” “A wide latitude is allowed counsel in examining

jurors on their voir dire.” Webb v. Commonwealth, 314 S.W.2d 543, 545 (Ky. 1958).

United States v. Johnson, 584 F.2d 148, 155 (6th Cir. 1978), held it is reversible

error if, by unduly restricting voir dire, the peremptory challenge right is substantially
impaired. Furthermore, an error in refusing to allow a proper question that could have
formed the basis for a challenge for cause is not subject to harmless error analysis. United

States v. Blount, supra, 479 F.2d at 651. See also, United States v. Hill, 738 F.2d 152 (6th

Cir. 1984).

Further, St. Clair had a statutory right to voir dire the jurors individually regarding
mitigation. KRS 532.025 (2) provides “in all cases of offensés for which the death
penalty may be authorized, the judge shall consider, or he shall include in his instructions
to the jury for it to consider, any mitigating circumstances... otherwise authorized by law
and any of the following statutory...mitigating circumstances which may be supported by
the evidence.” As a matter of due process under both the state and federal constitution, a
juror in Kentucky must be able to follow the law. KRS 532.025 is clear and

unambiguous. Mitigation by definition is a reason to give a lesser punishment. By statute,
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a juror must be able to consider the statutory and non-statutory mitigation offered by the
defendant, and consider it a reason to give a lesser punishment. Therefore, a defendant is
entitled to question prospective jurors concerning their consideration of mitigation
evidence.

It has long been recognized “in capital cases the fundamental respect for humanity
underlying the Eighth amendment...requires consideration of the character and record
of the individual offender and the circumstances of the particular offense as a
constitutionally indispensable part of the process of inflicting the death penalty.”

Woodson v. North Carolina, 428 U.S. 280 (1980)(emphasis added). In the instant case,

the trial court prohibited counsel from questioning Hines about whether he would
consider mitigation about St. Clair’s background and upbringing, or whether he would
require that mitigation be directly related only to the crime.

Eddings v. Oklahoma, 455 U.S. 104 (1982), held in addition to not being

precluded from considering as mitigation any aspect of the defendant’s character, the
sentencer also may not refuse to consider any relevant mitigation offered by the
defendant. At the time Eddings was sentenced to death, the Oklahoma death penalty
statute provided that in the sentencing proceeding “evidence may be presented as to any
mitigating circumstances.” In mitigation, Eddings presented substantial evidence of a
“troubled upbringing” just as in St. Clair’s case.

The only way to determine a juror's view on specific mitigation is to ask them.
Counsel wanted to inquire of jurors whether or not they would consider all mitigation as
having the same value. Under Eddings, if any of these jurors said they would not, they

would have been excluded for cause based on their inability to consider the mitigating
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offered by the defendant. Therefore, it was clear error to prevent counsel from asking
jurors about their opinions on mitigation.

The limitations placed upon defense counsel during the individual voir dire with
regard to non-statutory mitigation denied St. Clair his constitutional right to a fair and
impartial jury and his right to an adequate voir dire so he could exercise his peremptory
challenges and make challenges for cause in a meaningful and intelligent way. KY

Const,, §§ 2, 3,7, 11, 17; US Const. 5th, 6th, 8th, 14th Amends. Reversal is required.

9. Refusal To Correctly Order Individual Voir Dire Pursuant To RCr 9.38.

This issue is preserved. Defense counsel requested that they question jurors first
during voir dire. TR 2, 185-188; TH 8/10/05 61 — 70. Counsel argued the plain language
of RCr 9.38 states “upon request, the court shall permit the attorney for the defendant and

2y

the Commonwealth to conduct the examination...” and should be interpreted as
commanding that during individual voir dire, the defense should be allowed to question
before counsel for the Commonwealth. Counsel noted the rule’s language concerning
non-capital cases reads in the reverse, “the attorney for the Commonwealth and the

"

defendant or the defendant’s attorney... indicating the traditional order of the
Commonwealth proceeding first. Counsel also pointed out KRS 532.025(1)(a) reversed
the traditional order of closing arguments in capital cases, allowing for the defense to
have the final word and that the two statutes should be read together to form a scheme in

capital cases that ensures supreme justice for the defendant in cases with such high

stakes. The trial court overruled the motion.
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The plain language of a statute or rule should always be given consideration in
interpreting that statute. “The obligation of the Court is to construe the statutes so as to
effectuate the plain meaning and unambiguous intent expressed by the law.”

Commonwealth v. Sears, 206 S.W.3d 309, 311 (Ky. 2006). RCr 9.38 clearly intends the

traditional order of questioning be altered in capital cases.

KRS 532.025(1)(a) establishes that traditional orders of presentation are altered in
capital cases. “The judge shall also hear argument by the defendant or his counsel and
the prosecuting attorney, as provided by law, regarding the punishment to be imposed.
The prosecuting attorney shall open and the defendant shall conclude the argument.”
This is a clear nod to the increased import and regard given by the legislature to cases
which involve the ultimate penalty.

The clear language of the Rule requires defense counsel be allowed to inquire of
jurors first, with the Commonwealth following. It was unfairly prejudicial error not to

follow the Rule and reversal is required. 14™ Amend., US Const.; §1,2,11 KY Const.

10. Improper Denial Of Defense Challenges For Cause.

Defense counsel made motions to strike sixteen jurors for cause that were denied.
St. Clair exercised all of his peremptory strikes. This issue is preserved for review.

Melton’s husband and the Commonwealth’s investigator are cousins. TE 1 105.
Counsel moved to strike her for cause because of the close relationship she had with a
member of the prosecution team who would sit at counsel table for the entire proceeding.

The motion was overruled. TE 1 129.
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Hatcher’s response made it clear she would not be able to consider the full range
of penalty. When asked if she could consider giving a sentence of twenty years after
finding the prosecution proved an aggravator, she stated she could not. TE 2 37.
Counsel challenged her for cause, citing her inability to consider all available penalties.

TE 2 42. The trial court overruled the motion, citing Caudill v. Commonwealth, 120

S.W.3d 635 (Ky. 2003) and finding Hatcher had been rehabilitated. TE 2 44.

Jameson expressed reservations about imposing the minimum penalty. TE 2 83.
Defense counsel made motion for excusal for cause. TE 2 91. The motion was
overruled. Id.

Jetter clearly stated she would not be able to consider the minimum punishment
if the defense put on no evidence, thus shifting the burden. TE 2 109. She also had been
exposed to pre-trial publicity. TE 2 104. Defense counsel made motion to excuse her for
cause. TE 2 111. It was overruled. TE 2 113.

Marksberry had read an article in the local newspaper the week trial started. TE
5 114. Defense counsel asked for her to be excused for cause because the article
informed readers about the prior verdict and all of the pro se pleadings filed by St. Clair.
TE 5 115. The motion was denied. Id.

Ray had read articles in the local paper and in the Louisville Courier-Journal
about the re-sentencing and the prior trial. TE 4, 393-394; 400-401. The defense moved
to strike her for cause because of her exposure to information and was denied. Id. at 404-
405.

Botos was questioned extensively after giving evasive answers to whether she

could consider the minimum penalty. TE 5, 144. Counsel attempted to question her
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closely but the Commonwealth objected and the court sustained the objection. Id. at 147.
The defense moved to strike her for cause and was denied. Id. at 150.

McCalvin made it clear she could not consider the minimum penalty. She had
been asked: “Can you see yourself voting... for a sentence of 20 years?” She responded
“No.” Counsel then asked if she could consider a 21-year, 25-year or a 30-year sentence
and again McCalvin made it clear she could not consider a term of years if the jury found
an aggravator‘had been proven. TE 6 175. Defense counsel moved to strike her for
cause and was denied. TE 6 177.

Polson made it clear if the prosecution proved the aggravator, he would impose
the death penalty unless the defense presented compelling mitigation evidence, thus
shifting the burden. TE 6 296. Counsel asked the court to strike him for cause, and was
denied. TE 6 300, 303.

Stevens’ answers were unambiguous he would not impose a penalty that included
a possibility of parole. TE 7 326. The trial court endeavored to “rehabilitate” the juror
and pronounced him qualified, over defense counsel objection. TE 7 334, 337.

Harrison clearly stated he would be unable to consider the minimum without
mitigating evidence. TE 8 135. Defense counsel moved the court to strike the juror for
cause. TE 8 139. The trial court overruled the motion. TE 8 142.

Wilkinson had overheard other jurors waiting to be questioned talking about the
case and the fact that it had been “going on” for a long time. TE 9, 174. Counsel moved
to strike him for cause and was denied. Id. gt 199.

Eldridge expressed his belief in the Biblical notion of just punishment—"an eye

for an eye and a tooth for a tooth.” TE 9 235. He stated a sentence of death would
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satisfy that belief. Counsel moved for him to be struck for cause and was denied. TE 9
248.

Bartley was aware St. Clair had previously been sentenced to death. TE 9 271.
He also made it clear the defense had the burden of proving mitigation or else he would
impose the death sentence. TE 9 276. Defense counsel moved for him to be struck and
the motion was denied. TE 9 280-281.

Schultz had viewed an episode of “America’s Most Wanted” that dramatized the
murder of Frank Brady on two separate occasions. TE 12 40. The trial court overruled
defense counsel’s motion to strike him for cause. TE 12 42.

Massey had knowledge of the prior death sentence for St. Clair. TE 4 357.
Defense counsel’s motion for cause was overruled. TE 4 358.

Inability to consider mitigating evidence. Eddings v. Oklahoma, 455 U.S. 104

(1982), held that in addition to not being precluded from considering as a mitigating
factor any aspect of the defendants character, the sentencer also may not refuse to
consider any relevant mitigating evidence offered by the defendant. At the time
Eddings was sentenced to death, the Oklahoma death penalty statute provided that in the
sentencing proceeding “evidence may be presented as to any mitigating circumstances.”
Under Eddings, a sentencer must be capable of 1) considering the full range of
punishment, 2) considering mitigation in general terms, and 3) considering specific
circumstances he personally finds mitigating. A sentencer qualified to sit on a capital jury
must be able to consider and give effect to any and all relevant mitigating factors offered

by the defendant.
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In Morgan v. Illinois, 504 U.S. 719, 739 (1992), the Supreme Court stated,

“Surely if in a particular case the judge, who imposes
sentence should the defendant waive his right to jury sentencing...
was to announce that, to him or her, mitigating evidence is beside
the point and that he or she intends to impose the death penalty
without regard to the nature or extent of mitigating evidence if the
defendant is found guilty of a capital offense, that judge is refusing
to follow the statutory direction to consider that evidence and
should disqualify himself or herself. Any juror to whom mitigating
factors are likewise irrelevant should be disqualified for cause, for
that juror has formed an opinion concerning the merits of the case
without basis in the evidence developed at trial”.

Furthermore, a juror does not pass this “mitigation” hurdle merely by stating he or she
can “consider the evidence.” The juror must be able to consider the evidence offered by
the defendant, and must consider that evidence as mitigating i.e., a reason to 1mpose a

lesser punishment. In Penry v. Lynaugh, 492 U.S. 302 (1989), the Court addressed a

Texas statute that failed to give an instruction to the jury that it could consider the
evidence offered by the defendant as mitigating. The Court noted the difficulties a
defendant faces in offering mitigation evidence by comparing it to a double-edged sword.
The Court acknowledged the truism that mitigation “may diminish his blameworthiness
for his crime even as it indicates that there is a probability that he will be dangerous in the
future.” Penry, at 324. Simply put, not only must a potential juror be able to consider
mitigating evidence, they must be able to consider it as a reason to impose a lesser
punishment.

Jetter clearly stated that she would not be able to consider the minimum
punishment if the defense put on no evidence, thus shifting the burden. TE 2 109.
Jameson expressed reservations about imposing the minimum penalty. TE 2 83.

McCalvin made it clear that she could not consider the minimum penalty. TE 6 175.

52



Eldridge expressed he believed in the Biblical notion of just punishment—*“an eye for an
eye and a tooth for a tooth.” TE 9 235. He stated that a sentence of death would satisfy
that belief. It was error to refuse to strike these jurors for cause.

Inability to Consider Full Range of Penalties. The court abused its discretion
when it overruled counsels' challenges for cause to Hatcher, Jameson, Jetter, McCalvin,
Stevens, and Harrison. A defendant is guaranteed the right to a fair and impartial jury.
6th, 14th Amends., US Const.; §§ 2, 7, 11, KY. Const.; RCr 9.36(1). To ensure this right,
the defendant may challenge a juror for cause “[w]hen there is a reasonable ground to
believe that a prospective juror cannot render a fair and impartial verdict on the
evidence.” RCr 9.36(1).

Because these jurors expressed a predisposition to impose more than the
minimum and an inability to consider lesser penalties, they should have been excused for

cause. Springer v. Commonwealth, 998 S.W.2d 439, 456 (Ky. 1999); Shields v.

Commonwealth, 812 S.W.2d 152, 153 (Ky. 1991). In Grooms v. Commonwealth, 756

S.W.2d 131, 137 (Ky. 1988), this Court recognized “a juror should be excused for cause
if he would be unable in any case, no matter how extenuating the circumstances may be,
to consider the imposition of the minimum penalty prescribed by law.”

The 6th Amendment “right to a jury trial guarantees an accused a fair trial by a
panel of impartial, ‘indifferent’ jurors. The failure to accord an accused a fair hearing
violates even the minimal standards of due process.” Irvin v. Dowd, 366 U.S. 717 (1961).
§11, KY Const., and RCr 9.36(1) also guarantee a defendant a “trial by an impartial
jury.” RCr 9.36(1) allows a challenge for cause “[w]hen there is a reasonable ground to

believe that a prospective juror cannot render a fair and impartial verdict on the
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evidence.” Furthermore, a “defendant has been denied the number of peremptory
challenges allotted to him when forced to use peremptory challenges on jurors who

should have been excused for cause.” Thomas v. Commonwealth, 864 S.W.2d 252, 259

(Ky. 1993). See also Fugate v. Commonwealth, 993 S.W.2d 931, 938-39 (Ky. 1999). St.

Clair was forced to use peremptory strikes to rid the panel of 8 of these infirm jurors, this
depriving him of their proper use and rendering his strikes rehabilitative rather than
affirmative. Counsel struck Bartley, Eldridge and Schultz. Sealed Exhibits: Strike
Sheets. Jetter was a member of the jury. Id.

Pursuant to the 6th Amendment's guarantee of an impartial jury, “the proper
standard for determining when a prospective juror may be excused for cause because of
his or her views on capital punishment... is whether the juror's views would ‘prevent or
substantially impair the performance of his duties as a juror in accordance with his

instructions and his oath.” ” Wainwright v. Witt, 469 U.S. 412, 424, (1985) quoting

Adams v. Texas, 448 U.S. 38, 45 (1980). Under this standard, a juror who cannot comply

with the constitutional and statutory mandates to consider the full range of penalties, or
who is “substantially impaired” in considering all penalties should be disqualified for

cause. This Court made it clear in Grooms v. Commonwealth, 756 S.W.2d 131, 134-138

(Ky. 1988), jurors in a capital case must be able to fully and properly consider the entire
sentence range.

The jurors objected to by counsel for their failure to consider the entire panoply of
penalties should have been struck for cause upon defense counsel’s motion. Hodge v.

Commonwealth, 17 S.W.3d 824, 837 (Ky. 2000); Springer v. Commonwealth, 998

S.W.2d 439, 456 (Ky. 1999); Thompson v. Commonwealth, 862 S.W.2d 871, 875 (Ky.
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1993); Shields v. Commonwealth, 812 S.W.2d 152, 153 (Ky. 1991). Reversal and a new

sentencing are required. 5th, 6th, 8th, 14th Amend., U.S. Const.; §§ 1, 2, 3, 7, 11, 26, KY

Const.

11. Inconsistent Rulings And Improper Excusals For Cause.

This issue is preserved. During individual voir dire, many jurors who indicated
that they would tend to impose the harshest penalty were “rehabilitated” by the court and
retained over defense objection. For example, Daphne Hatcher indicated she would
likely impose the death penalty and could not consider lesser penalties until she was
magically questioned by the court. TE 2 27-54. On the other hand, Charles Jameson
expressed difficulty considering the minimum and the defense moved to strike him for
cause, which was denied. Id. at 91.

Donna Jetter indicated if the Commonwealth proved its case, and the defense put
on no evidence, she could not consider the minimum punishment. Id. at 102. The court
denied the defense motion to strike her from the panel. Laura Amshoff said she could not
impose the death penalty and was excused over defense objection. TE 3 220. Danny
Donahue expressed reservations about imposing the death penalty. He stated he wasn’t
sure he would be able to impose the death penalty and he was excused from service. TE
4321, 326.

Philip Simon was excused because he expressed reservations about imposing the
death penalty. TE 6 157. After being asked if he could consider all five possible
punishments, he responded, “I probably wouldn’t want to impose the Death on someone

else.” Id. Dori McCalvin expressed difficulty in imposing the minimum sentence and
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the defense moved to excuse her for cause and was denied. Id. at 160. Donnie Bennett
was the next juror questioned, but after expressing grave reservations about imposing the
death penalty, he was excused. Id. at 268. Gary Polson said that he would automatically
vote for the death penalty and the defense would have the burden of convincing him to
impose a lesser sentence, but the trial court overruled the defense’s motion to strike him.
Id. at 303. William Stevens made it clear that he could not consider any sentence
wherein St. Clair might someday be paroled and the defense moved to excuse him for
cause, but was denied. TE 7 337.

As is clear from a review of the trial court’s action in striking jurors opposed to
the death penalty, while rehabilitating jurors who stated they could not impose the
minimum, the jury was stacked with jurors who were more inclined to impose the
ultimate penalty. A review of the voir dire makes it clear when jurors expressed
reservations about imposing the death penalty, they were immediately struck, but jurors
who expressed difficulty in imposing the minimum were retained and rehabilitated by the
court.

The excusal for cause of prospective jurors because of their beliefs on the death
penalty leads to the deprivation of the right of a jury of one’s peers. See Arg. 34.
Further, the trial court altered the way it questioned jurors after it became apparent too
many death-inclined jurors would be struck if changes were not made. Defense counsel
raised this issue to the court and pointed out the court’s question changed from, “Would
you automatically vote for or against each potential punishment, no matter what the facts
might be?” to “You may be asked if you can honestly and sincerely vote for each of these

(punishments)?” TE 5 14-15. Counsel noted the court’s action was diluting the value of
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counsel’s questions and would lead to an unfair result. The trial court dismissed
counsel’s concerns, and stated the change occurred in an endeavor to speed things up. Id.
at 17. He stated asking jurors if they would “automatically” vote for one punishment or
another and asking if they would vote for or against any of the penalties was essentially
the same question. Even the court, however, recognized that simply was not true—if the
change speeded up the questioning, then it also obfuscated the true feelings of the jurors
as those jurors whose responses were troubling would be questioned more and obviously
the change made it more likely the jurors would not give objectionable answers.

The automatic dismissal of jurors who expressed reservations about the death
penalty, while rehabilitating jurors inclined to impose it, coupled with the trial court’s
pointed change in questioning violated St. Clair’s rights under 5%, 6%, 8", 14" Amends.,

US Const.; §82, 3,7, 11, 17, 26 KY Const. Reversal is required.

12. Improper Bolstering Of Reese And Improper Other Crimes Testimony.

This issue is preserved. TE 13, 123-125, 128, 137; TE 14, 219, 239. .

Mere minutes after co-indictee Dennis Reese took the stand, the Commonwealth
attempted to bolster his questionable credibility. TE 13, 123. The prosecution asked
Reese, “At any time has anyone representing the Commonwealth told you what to say
here?” Id. Reese answered, “No, sir, just other than tell the truth.” Id. at 123-124.
Defense counsel objected. Id. at 124. Counsel complained the Commonwealth was
attempting to bolster a witness” credibility when it had not yet been attacked. Id. The
prosecution argued the defense had offered the testimony of a witness to challenge

Reese’s capacity for memory at the first trial and this re-sentencing was “just a
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continuation of that trial,” so the action was proper, and the credibility of a witness was
always at issue. Id. Defense counsel responded that since credibility of all witnesses is
always at issue, to interpret that as allowing for bolstering before attack would render the
rules against bolstering before attack meaningless. Id. at 125. Further, counsel pointed
out the witness from the first trial who attacked Reese’s ability to remember events was
not being recalled at this proceeding so this jury would not hear that testimony. Id. The
objection was overruled. Id. at 126. Counsel objected several more times during Reese’s
testimony and made multiple motions for mistrial. TE 13, 128, 137; TE 14, 219, 239.

St. Clair and Reese were jointly indicted for the murder of Frank Brady. St. Clair

v. Commonwealth, 140 S.W.3d 510, 524 (Ky. 2004). Reese entered into a plea

agreement to a sentence of LWOP/25 plus an additional 50 years, and agreed to testify
against St. Clair. TE 13, 122, 123. The testimony of Dennis Réese was instrumental in
securing a guilty verdict against St. Clair and apparently the prosecutors planned on using
him to secure another death verdict and had to ensure his lack of credibility wouldn’t
harm their chances.

The prosecution began it’s questioning of Reese by establishing none of the
prosecutors involved in St. Clair’s re-sentencing proceedings had prosecuted Reese. TE
13 120. He was also questioned about the entry of his guilty plea and about his
culpability for the death of Mr. Brady. Id. at 122-123. Predictably, Reese claimed St.
Clair was the leader of the crime spree and he simply followed along, and acted only in
response to St. Clair’s directions. TE 15 22. He told the jury, despite not wanting to
participate in the murder of Frank Brady, he nonetheless never tried to help Mr. Brady

because “it wouldn’t have done no good. It probably got myself killed.” TE 14 239.
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Attempting to minimize the harm their case and credibility may have suffered had
the defense introduced evidence of favorable treatment of Reese by the prosecution, the
Commonwealth introduced a letter written by two members of the prosecution team to
the warden of the Oklahoma State Penitentiary in 2003 asking that the warden transfer
Reese to another Oklahbma penal institution. Defense Exhibit #1; TE 13 127. After
establishing the existence of the letter, the prosecution elicited from Reese his reason for
wanting the transfer was St. Clair’s brother was an inmate at his current institution. Id. at
128. Upon defense counsel’s objection, the prosecution argued their reason for
introducing this inflammatory and irrelevant evidence that suggested St. Clair’s brother
was a danger to Reese was to again bolster his testimony, “[b]ecause we are trying to
show that this man has absolutely nothing to gain from his testimony.” Id. at 129.

Disregarding the fact they introduced the letter and made it an issue, the
Commonwealth argued Reese’s motive for seeking the transfer was admissible and not
informing the jury of his reasons for wanting the transfer would be misleading.” Id. at
130. Defense counsel responded it was unfair for the Commonwealth to introduce the
letter and then claim the Rules of Evidence needed to be bent in allowing them to explain
the motivation for the letter when that stated motivation was prejudicial to St. Clair. 1d.
at 133. Although the trial court did sustain the objection, the curative admonition given
did not “unring the bell.” Id. at 136.

Later during Reese’s testimony, the Commonwealth elicited that St. Clair had
threatened to kill a man who was dating his ex-wife. TE 14 218. Counsel objected and

moved for a mistrial, stating that despite the fact the case had already gone to trial twice

7 At a pre-trial hearing, defense counsel moved to disqualify the two prosecutors who sent the letter to the
warden because they could be possible witnesses should Reese be less than honest during cross-
examination as to his motivations for testifying. That motion was denied. TH 8/10/05 57-61.
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and Reese had testified both times, this evidence had never been offered before and was
prejudicial. The court overruled the motion for mistrial. Id. at 221. The court did
admonish the jury. 1d. at 222.

Reese also told the jury he did nothing to save Mr. Brady from being shot by St.
Clair because his life would have been in danger had he done so. Id. at 239. Counsel
objected and argued this was, yet again, completely new testimony that had never been
offered at the two previous trials and was a calculated attempt to color St. Clair as
violent. Id. Counsel asked for a mistri»al, which was denied as the court opined the jury
had already discerned St. Clair was a violent person and this additional irrelevant and
inadmissible evidence was not individually prejudicial. 1d. at 241.

In an attempt to humanize Reese and to bolster his shaky credibility, the
prosecution elicited his motivation for testifying. TE 13 143. Defense counsel objected,
but was overruled. Id. Reese testified he was testifying so that Mr. Brady’s family and
the family of Tim Keeling who was killed in Texas would know what had happened to
their loved ones. Id.

Reese also told the jury after he and St. Clair separated and were individually on
the run, he feared for the safety of his family as St. Clair was still on the loose. TE 14
258. During cross-examination, counsel asked Reese why he never tried to “escape”
from St. Clair’s “control” during the trek from Oklahoma through Texas, Louisiana,
Indiana and Kentucky. TE 15 36. Reese responded, “I don’t think I’'m allowed to answer
that.” Id. At a bench conference, the prosecution informed the court he had told Reese

not to state he was afraid for the safety of his family as he believed St. Clair or his family
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might attempt to harm them. Id. at 37. The court instructed Reese to answer the question
and he told the jury, that he “was afraid for his family.” Id. at 53.

Reese was the only witness who could provide testimony as to who shot and
killed Mr. Brady. It is quite likely the jury delivered a deéth verdict only because they
were told by Reese that St. Clair was the shooter and he was a scared accomplice. The
Commonwealth realized it was essential Reese’s shaky credibility be bulked up as much
as possible and the trial court’s rulings were very complementary to this purpose. Only
by bolstering his credibility could the Commonwealth hope the jury would disregard their
witness’ obvious credibility problems. Well played.

KRE 608, Evidence of Character, dictates that “[t]he credibility of a witness may
be attacked or supported by evidence in the form of opinion of reputation....” The rule
does not allow for bolstering a witness’ credibility with self-serving statements from the
witness that he has met and talked with the prosecutor about his testimony, and the
prosecutor instructed him to say “just the truth,” and that no one from the Commonwealth
had instructed him what to say and that he is testifying “so the truth will be known” to the
victim’s family. Reese’s testimony that he was told to tell the truth by the prosecutors and
was doing that so Mr. Brady’s family would “know the truth” served only to bolster his
credibility and was not relevant to any matter before the jury.

Further, the testimony of Reese contained unfairly prejudicial KRE 404(b)
testimony and the trial court failed to engage in a proper analysis of whether the inherent
prejudice of the testimony was outweighed by its probative value.

The inadmissible portions of Reese’s testimony were not more probative than

prejudicial. The fact Reese wanted to be transferred because he was afraid of St. Clair’s
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brother is not relevant to the questions before the jury. His allegation St. Clair threatened
to kill a man who was dating his ex-wife is not relevant to any matter before the jury and
was offered solely to ensure the jury had the worst possible opinion of St. Clair. Identity
was not at issue, opportunity was not at issue, intent was not at issue. There was simply
no relevant reason for the admission of the testimony, other than to color the minds of the
jurors. The trial court simply failed to engage in a proper analysis of whether the
probative value, if any, of the evidence was outweighed by its prejudicial effect. Nomis

v. Commonwealth 89 S'W.3d 411 (Ky. 2002). “To be admissible under any of these

exceptions, the acts must be relevant for some purpose other than to prove criminal
predisposition; sufficiently probative to warrant introduction; and the probative value

must outweigh the potential for undue prejudice to the accused.” Chumbler v.

Commonwealth, 905 S.W.2d 488, 494 (Ky. 1995), citing Clark v. Commonwealth, 833

S.W.2d 793, 795 (Ky. 1990). See also, Holland v. Commonwealth, 703 S.W.2d 876 (Ky.

1985).
The admission of the above-mentioned testimony was not harmless beyond a

reasonable doubt. Chapman v. Calif., 386 U.S. 18, 24 (1967). Reese was the only witness

who testified St. Clair shot Mr. Brady. His testimony was self-serving and “inherently

unreliable.” Lee v. Illinois, 476 U.S. 530, 546 (1986). The prosecutor’s improper

vouching for the coindictee and only ear witness could have affected the jury’s

sentencing verdict. Neeley v. Commonwealth, 591 S.W.2d 366, 368 (Ky. 1979). Sth, 6™,

14™ Amends. US Const., §§ 2, 3, 10, 14 KY. Const. Reversal is required.
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13. Improper Direct Of Det. Melton To Bolster Reese.

Preserved. TE 17 51. Former police officer Rick Melton’s testimony indicated
his initial involvement in the case was limited to processing and lifting prints from Mr.
Brady’s truck. TE 17 44-48. Melton testified Officer John Carr was the original case
officer on the investigation. Id. 49. After Carr’s retirement, Melton became the case
officer. (Id. 50) The following colloquy occurred during Melton’s direct examination:

CA: Detective Melton, you have sat here at the table with us all through this
proceeding that is going on right now, and you have heard all of the
testimony. You, in particular, have heard the testimony of Dennis Reese,
haven’t you?

RM: Yes, sir.

CA: Detective Melton, you have had occasion, haven’t you, to even view a
sketch that Dennis Reese made regarding the area involved around the
truck stop and the 015 Food Mart?

RM: Yes, sir.

CA: Okay. Now, in considering both that sketch, and the descriptions, and
accounts that you have heard from Dennis Reese when he testified
here, do you have any reason to disagree with the accuracy or the
completeness of what he said about how things were situated?

RM: He was accurate... TE 17 51.

Defense counsel objected, arguing the prosecutor’s question was vague and Melton’s
answer could be misconstrued to mean that Melton thought Reese’s entire version of the
events was accurate. The prosecutor volunteered to rephrase his question. The prosecutor
then stated to Melton, “Let me rephrase my question a little bit, Detective. When I am
talking about how Dennis Reese had things situated, I am talking about his description of

the layout, where they were. Okay?” TE 17 53. This in no way cleared up the

misconception.
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Dennis Reese was co-indicted with St. Clair. Reese pled guilty to complicity to
murder and kidnapping, among other offenses. TE 13 120. Reese testified that he had
participated in the killing and kidnapping of Mr. Brady. TE 13 122. Reese told the jury
that he had not acted alone in the murder of Mr. Brady and identified St. Clair as the
shooter and instigator of all the offenses against Mr. Brady.

“Generally, a witness may not vouch for the truthfulness of another witness.”

Stringer v. Commonwealth, 956 S.W.2d 883, 888 (Ky. 1997) citing Hall v.

Commonwealth, 862 S.W.2d 321, 323 (Ky. 1993); Hellstrom v. Commonwealth, 825

S.W.2d 612, 614 (Ky. 1992). This is because such testimony “removel[s] the jury from its

historic function of assessing credibility.” Newkirk v. Commonwealth, 937 S.W.2d 690

(Ky. 1996). Our system of justice “entrust[s] to the wisdom of the twelve men and
women who comprise the jury the responsibility to sort between conflicting versions of
events and arrive at a proper verdict.” Id. at 696.

It is just as improper for a witness to vouch for the credibility of out-of-court

statements of another, as it is for another witness’ testimony at trial. Hall, supra at 323.

Vouching for the truth of such statements is impermissible. Hellstrom, supra at 614. To
arrive at a recommendation of death, it was necessary for the jury to believe Reese and
disbelieve St. Clair. As such, the jury was required to determine the credibility of all fact
witnesses. This process was “flawed” when Melton was permitted to bolster Reese’s

testimony. Bussey v. Commonwealth, 797 S.W.2d 483 (Ky. 1990). The prosecutor did

not clear up the distinct impression left with the jurors that Melton was vouching for the
accuracy of Reese’s version of events. The Commonwealth cannot prove the admission

of this was harmless beyond a reasonable doubt. Chapman v. California, 386 U.S. 18
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(1967). St. Clair was denied a fair trial and due process. §§ 2, 7, 11, Ky. Const., 14

Amend. U.S. Const. Reversal is required.

14. Prosecution Violated KRS 504.070(4) Notice Requirement.

Preserved TE 13 52-53. TH 7/18/05 8. The prosecution repeatedly inquired
whether the defense intended to put on a “mental defense:”

“[1] don’t know whether they’re going to put on a mental defense like they

did in Hardin County or not and they don’t have to tell me...My point

though is that I know there is a twenty day notice rule and I would hope at

least that would be observed. And in that same vein I would ask that the

Court put some kind of reasonable time limit on when motions can be

filed so we don’t have a deluge of motions coming in on the virtual eve of

the trial.” TH 06/15/05 24.

“Judge, we had requested - - I don’t have a written motion to tender to the

Court today - - but we had requested more than twenty (20) days notice if

the Defense were intending to raise a mental defense and I just wanted to

put that on the record...There has been no notice filed yet. The Rule

requires twenty (20) days.” TH 07/18/05 7-8.
Defense filed timely notice pursuant to KRS 504.070(1) that St. Clair intended to
introduce expert testimony relating to his mental disease. TR 2 242. During a bench
conference in the middle of the Commonwealth’s opening statement, the prosecution
essentially informed trial court and defense counsel that Dr. Candace Walker would be
testifying in rebuttal. TE 13 52. Defense counsel objected as they had not received any
notice of a mental health rebuttal witness pursuant to KRS 504.070. The prosecution
argued the defense had actual notice of the prosecution’s intent to call Dr. Walker even if
they did not have “technical” notice. TE 13 53.

KRS 504.070(4) provides, “No less than ten (10) days before trial, the prosecution

shall file the names and addresses of witnesses it proposes to offer in rebuttal along with
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reports prepared by its witnesses.” The statute requires the prosecution to give notice of
its rebuttal mental health witnesses at least 10 days before trial. The use of the word
“shall” means that the statute is mandatory. KRS 446.010(29). Neither the prosecution
nor the trial court have any discretion to ignore the requirements of the statute. In

Stanford v. Commonwealth, 793 S.'W.2d 112 (Ky. 1990), the defendant failed to give

notice of his intent to introduce mental health evidence 20 days before trial as required by
KRS 504.070(1), and the trial court refused to allow him to introduce mental health
evidence to support the mitigating factor of EED. The Commonwealth contended the
defendant deliberately failed to give notice to avoid triggering the prosecution’s right to
have the defendant examined. The Court said, “Whatever his motivation, the notice was
not filed. As such, the profered (sic) evidence was properly excluded by the trial court.”
Id., 793 S.W.2d at 115. If the defense is obliged to comply with the notice provisions of
the statute under pains of having its evidence excluded, then so should compliance be
obligatory on the prosecution. If anything, compliance ought to be more strictly enforced
against the prosecution because the defendant has a constitutional right to have the

individuals setting the sentence hear and consider mitigating evidence in his behalf.

Lockett v. Ohio, 438 U.S. 586, 604 (1978). The prosecution does not have a
corresponding constitutional right.

In Pendleton v. Commonwealth, 83 S.W.3d 522 (Ky. 2002) this Court addressed

the defendant’s due process right to notice of the prosecution’s expert witness’ report
pursuant to a statute that did not specifically require disclosure of the report. The Court

reiterated the holding in Hyatt v. Commonwealth, 72 S.W.3d 528 (Ky. 2002) that, “the

defendant’s due process rights were violated at the risk assessment hearing because the
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report arrived too late to provide him with notice of its contents, to allow counsel to read
and consider it, and to allow sufficient time for preparation including the calling of expert

witnesses, if any, to counter the conclusions of the report.” Pendleton, supra, at 528. The

Court held in Pendleton that the defendant’s due process rights were violated where he
was not provided the expert’s report until the day before the risk assessment hearing. The
Court stated, “Both the Fourteenth Amendment to the United States Constitution and
Section 11 of the Kentucky Constitution guarantee the right of a defendant to call
witnesses on his behalf. While due process rights may be limited in certain proceedings,
Appellant was entitled to notice of the report’s contents in order to be able to present
experts to testify during the risk assessment hearing.” Id. As stated earlier, the statute in
question in Pendleton, KRS 17.570 (repealed 2000), did not specifically require
disclosure of the expert’s report.

In the present case, the statute involved, KRS 504.070, specifically required the
prosecution to give at least 10 days notice of the fact that they would be calling expert
witnesses in rebuttal, to provide the names and addresses of those expert witnesses, and
to provide reports prepared by its witnesses. That the prosecution verbally told defense
counsel Dr. Walker was a possible witnesses does alleviate the notice requirement. The
statute is clear that written notice is required. Even the trial judge told the prosecution in
response to concerns about KRS 504.070, “Well, this is a Death Penalty case so
everything you do, do it in writing. Okay?” TH 7/18/05 8. Furthermore, this was a trial
where the defendant’s life was at stake. Due process requires a written ten day notice
that the prosecution will be calling an expert witness at a trial that will determine whether

the defendant is going to be executed.
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Michael St. Clair was certainly prejudiced when the prosecution was allowed to
call Dr. Walker in rebuttal. Dr. Walker testified St. Clair had an Antisocial Personality
Disorder and was also a psychopath. She testified about the lack of empathy and
conscience in psychopaths with Antisocial Personality Disorder. TE 23 15-24. She
described people with this diagnosis as violent, impulsive, manipulative, deceptive and
disposed to domestic violence. TE 21 110, 117; TE 22 178. Dr. Walker emphasized the
lack of effective treatment for such persons. TE 23 24-29. This testimony was obviously
prejudicial to St. Clair in a penalty phase capital trial. Walker’s opinion that St. Clair
could not effectively be treated was inconsistent with Dr. Caruso’s findings. TE 16 183-

190. Reversal is required. § 2, 11, 17, KY Const.; 6th, 8th, 14th Amends., US Const.

15. Improper Direct Examination Of Dr. Walker

Partially preserved. TE 21, 22, 23. Dr. Walker was called by the Commonwealth
in its case-in-rebuttal. TE 21, 22, 23. Dr. Walker testified St. Clair had long standing
learning disorder and an overall IQ of 77. TE 21 65, 75. Dr. Walker described St. Clair’s
seizure disorder which caused abnormal brain waves. Id. 78. Dr. Walker testified St.
Clair had an Antisocial Personality Disorder and was a psychopath. She testified about
the lack of empathy and conscience in psychopaths with Antisocial Personality Disorder.
TE 23 15-24. She described people with this diagnosis as violent, impulsive,
manipulative, deceptive and disposed to domestic violence. TE 21 110, 117; TE 22 178.
Dr. Walker emphasized the lack of effective treatment for such persons. TE 23 24-29.
The errors in the direct-examination of Dr. Walker unduly prejudiced St. Clair and denied

him due process of law and the right to present a defense. Reversal is required.
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Leading questions. Preserved. TE 21 69, 92; TE 22 168; TE 23 16, 29.
Throughout Dr. Walker’s direct examination, the prosecution repeatedly and blatantly
asked leading questions. The prosecution asked leading questions about St. Clair’s scores
on his 1Q testing (TE 21 69), Dr. Caruso’s testimony (TE 21 92), St. Clair’s ability to
plan a crime and to acquire tools for committing a crime (TE 22 168), his lack of
conscience (TE 23 15), the ineffectiveness of antipsychotic drugs on psychopathy (TE 23
24), and the lack of effective treatment for psychopaths (TE 23 29).

Leading questions should not be used on direct examination of a witness except as
may be necessary to develop the witness’ testimony. KRE 611. “It is well known that a
leading question propounded to a witness may, by creating an inference in his mind,
cause him to testify in accordance with the suggestion conveyed by the question, making
his answer rather an echo to the question than a general recollection of events.”

Blankenship v. Commonwealth, 234 Ky. 531, 28 S.W.2d 774 (Ky. App. 1930.) See also

Holt v. Commonwealth, 219 S.W.3d 731, 739 (Ky. 2007).

In United States v. Bryant, 461 F.2d 912 (6™ Cir.1972,) the court held a showing

of hostility was a prerequisite fo the utilization of leading questions on direct examination
of a witness except with respect to preliminary and uncontroverted matters.

None of the exceptions to the rule against asking leading questions in direct
examination found in KRE 611(c) are applicable here, nor were they argued at trial. The
leading questions only served to unfairly bolster Dr. Walker’s credibility. ~The

prosecutor’s persistent and unrelenting leading of Dr. Walker deprived St. Clair of a fair

trial.
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Appellant is cognizant that the defense counsel did not request an admonition to
the jury to disregard the leading questions. That said, cumulatively, the prosecutor’s
leading questions did deprive St. Clair of a fair trial. The trial court should have taken
steps to stop the persistent leading, even to the point of declaring a mistrial. Not only
was KRE 611 violated, but also St. Clair’s rights under the Confrontation and Due
Process Clauses of the US and KY Constitutions. Reversal is required.

Repetitive, Bolstering Testimony- Preserved. TE 21 114. After Dr. Walker had
explained St. Clair’s Antisocia] Personality Disorder traits over and over and over again,
the trial judge called counsel to the bench:

Judge: It appears to the Court that this witness is repeating the same stuff

over, and over, and over again. I don’t know whether you can - - it’s kind

of like Pandora’s box - - I don’t know whether you can get her to get to

the point, or not, of where you are going.

Commonwealth: I will try to direct her a little more. I have tried to back
away from leading her.

Judge: Well, I know at least five or six different times she’s explained to
us the traits of an Antisocial Personality.

Dr. Walker testified, and then repeated, and then repeated again virtually every
area of her testimony. She talked about Antisocial Personality Disorder and Psychopathy
ad nauseum. Even the judge asked “[I]s there any end in sight with this witness?” TE 23
16. The Commonwealth’s reasoning: “Judge, some of this information is difficult to
absorb on the first hearing.” Id. There is no Rule of Evidence or case holding which
supports repeating testimony simply because a prosecutor believes that it is difficult to
understand. The Commonwealth’s repetitive questions improperly bolstered Dr.

Walker’s credibility. The Commonwealth cannot prove this error was harmless beyond a
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