


STATEMENT CONCERNING ORAL ARGUMENT

Appellees, Esmeralda Vasquez-Orosco and Kentucky Legal Aid, request oral
argument in order to assist this Court in balancing the well-established constitutional right
of indigent persons to access the courts against Appellant’s claimed-infringement of his

constitutional rights.
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COUNTERSTATEMENT OF THE CASE

Appellant’s Statement of the Case is an accurate description of only part of the
record. This Court should also take into consideration the following facts:

On October 22, 2004, Ms. Esmeralda Vasquez-Orosco (hereafier Esmeralda),
through her attorney, Natalie G. Bash, filed a Petition for Dissolution of Marriage in
McCracken Family Court. Ms. Bash is employed by Kentucky Legal Aid. A Motion to
Proceed In Forma Pauperis and a Motion for Appointment of a Warning Order Attorney
accompanied the Petition. [Record, pages 15-18, 19-23.] Honorable Cynthia E. Sanderson,
McCracken Family Court Judge, signed an order allowing Esmeralda to proceed in forma
pauperis, [Record, page 25.], and appointed Appellant, Stanley K. Spees, as warning order
attorney for this case. [Record, page 26.]

On December 9, 2004, Appellant completed his duties as a warning order attorney
and filed a motion asking the Court to order Esmeralda, who was proceeding in forma
pauperis, or Kentucky Legal Aid to pay his fee. [Record, pages 27-32, 33-34.]

Esmeralda responded that she should not be required to pay the fee, in light of her in forma
pauperis status, and that the Court should order the fee to be paid by Respondent, Gonzalo
Orosco, or by the Kentucky Finance and Administration Cabinet. [Record, pages 35-36.]

The McCracken Family Court entered an Order denying the warning order fee.
[Record, pages 39-40.] On February 2, 2005, the Family Court found the case law cited by
Appellant in support of his request to require Esmeralda or Kentucky Legal Aid to pay his

fee to be inapplicable. The Family Court determined that since the Petitioner was indigent,



and was granted in forma pauperis status, Petitioner could not be ordered to pay the warning
order attorney fee. The Family Court also found that the Kentucky Finance and
Administration Cabinet did not have the funds available or earmarked to pay the warning
order attorney fees. [Record, pages 39-40.] The Family Court did not address Appellant’s
request to require Kentucky Legal Aid to pay his fee. [Record, pages 39-40.]

The Court of Appeals dismissed Appellant’s claim against Kentucky Legal Aid
because it found that the Court lacked jurisdiction over Kentucky Legal Aid: “Legal Aid
cannot be considered a party to the action simply because one of its lawyers represented
Esmeralda in the dissolution proceeding. Consequently, Legal Aid may not now be
converted into an appellee. So we must grant Legal Aid’s motion to be dismissed from this
appeal.” Spees v. Kentucky Legal Aid and Vasquez-Orosco, No. 2005-CA-000510-MR, slip
op. at 4 (Ky. App. June 30, 2006).

The Court of Appeals found that Appellant suffered “a taking of his property without
just compensation,” but made no finding as to whether the “taking” was substantial in nature.
The Court simply agreed with Appellant’s Fifth Amendment argument “in theory” but found
that, by virtue of her indigence, Esmeralda could not be required to compensate Appellant.
Id. At 7. The Court of Appeals concluded that, although Appellant is entitled to a fee for

warning order service, no party to this case could legally be required to pay the fee. /d at 11.

This Court granted Appellant’s motion for discretionary review.



ARGUMENTS

L. BY CLEAR CONSTITUTIONAL MANDATE, THIS COURT MAY NOT
REQUIRE APPELLEE, ESMERALDA VASQUEZ-OROSCO, TO PAY
APPELLANT’S WARNING ORDER ATTORNEY FEE.

In Boddie v. Connecticut, 401 US 371 (1971), the United States Supreme Court
established the constitutional right of indigent persons to proceed with actions for dissolution
of marriage without payment of court costs, including fees necessary for service of process.
The Court reasoned, “...a cost requirement, valid on its face, may offend due process because
it operates to foreclose a particular party’s opportunity to be heard.” /d. at 380.

Boddie involved a Connecticut statute requiring payment of filing fees and service
of process costs for persons seeking dissolution of marriage. There was no statute making
an exception for persons unable to pay by reason of poverty. The Boddie Appellants were
indigent persons who had been barred from obtaining dissolution of their marriages due to
their inability to pay the required court costs and service of process fees. The United States
Supreme Court ruled that the Due Process Clause of the Fourteenth Amendment “prohibits
a State from denying, solely because of inability to pay, access to its courts to individuals
who seek judicial dissolution of their marriages.” Id. at 374. In accordance with Boddie, a
fee for service of process (such as the Warning Order Attorney fee at issue in this case) 1s
a fee that is necessary to allow indigent persons to access the Courts. Therefore, it is a fee

that must be excused from payment.

Kentucky’s in forma pauperis statute, KRS § 453.190(1), complies with Boddie s

constitutional mandate. It provides:



A court shall allow a poor person residing in this state to file
or defend any action or appeal therein without paying costs,
whereupon he shall have any counsel that the court assigns
him and shall have from all officers needful services and
process,...without any fees, except such as are included in

the costs recovered from the adverse party.... (Emphasis
added.)

In accordance with the plain language of KRS § 453.190(1), Appellee Esmeralda
cannot be required to pay Appellant’s warning order attorney fee. In this case, the warning
order attorney’s fees are “needful services and process” provided by a court appointed
attorney. Without the appointment of a warning order attorney, Esmeralda could not have
obtained a divorce. She did not know where the Respondent spouse resided. Under CR 4.05
(e), when an “individual whose name or place of residence is unknown to the Petitioner, the
clerk shall, forthwith, subject to the provisions of Rule 4.06 [Warning Order Affidavit],
make an order upon the complaint warning the party to appear and defend the action within
50 days.” For the clerk to effectuate this order, the clerk must appoint a warning order
attorney. CR 4.07(1) states in part:

The clerk at the time of making a warning order shall appoint,
as attorney for defendant, a practicing attorney of the court.
The court may appoint another attorney as substitute for the
attorney appointed by the clerk. Neither the plaintiff nor his
attorney shall be appointed, or be permitted to suggest the
name of the defendant’s attorney....

Without the warning order attorney, it would have been impossible for the Petitioner
to constructively serve her husband/Respondent in this case. Without constructive service
of the Respondent, Esmeralda would not have been able to obtain a divorce because the

Family Court would not have had jurisdiction to hear her case. Therefore, the warning order

attorney fee in this case was a cost that arose from a needful service.
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Arguing that warning order attorney fees are not included in the types of costs
excused by the in forma pauperis statute, Appellant claims “this Court has never considered
and ruled upon the types of fees which are excused by the in forma pauperis statute.”
Appellant’s Brief at 4. Appellant conveniently ignores Francis v. Taylor, 593 SW 2d 514
(Ky. 1980), a case cited by Appellee in her brief to the Court of Appeals. In Francis, this
Court held that warning order attorney fees constitute “costs” under KRS § 453.190, the in
forma pauperis statute. In Francis, although the trial court granted the petitioner’s motion
to “prosecute” her divorce action in forma pauperis, the trial court’s order stated that “until
the warning order attorney fee of $40 had been paid, the [in forma pauperis] order would be
‘ineffective and invalid’” Id. This Court held that since the order “prevent[ed] [the
petitioner] from proceeding with her marriage dissolution action... It goes without saying
that this ruling is in error.” Id. at 516. Clearly, this Court has already decided that warning
order attorney fees are included in the types of costs excused by the in forma pauperis
statute.

Appellant relies on Cummins v. Cox, 763 S.W.2d 135 (Ky. App. 1988), to support
his argument that warning order fees are not included as costs covered by the in forma
pauperis statute. Appellant’s reliance on Cummins is erroneous for several reasons. First,
Cummins did not involve warning order attorney fees. Instead, the Court stated that the costs
“the appellant requested to have paid by the appellee include the filing fee of $80.00, the
summons on the Defendant of $10.00, an original copy of a deposition for $111.00 and a
subpoena for the deposition in the amount of $10.00.” Id. at 136. The Court did not

interpret the in forma pauperis statute to exclude warning order attorneys fees since those

fees where never directly addressed.




Second, Cummins was concerned with awarding fees to a prevailing party in an
action and not to an officer of the court. The Cummins Court ruled that costs should be
awarded to the prevailing party, even though a losing party might qualify for in forma
pauperis status. Id. This interpretation of the statute has nothing to do with the case at hand.
The Appellant is not the prevailing party in this action. He is the court appointed warning
order attorney. As such, it would be impossible to interpret Cummins or KRS § 453.190(1)
to mean that the Appellant should be awarded his fee from Esmeralda or Kentucky Legal
Aid.

The facts of Cummins shed light on the reason for the Court of Appeals’ ruling.
Plaintiff/Appellant, Charles Cox, brought an action to collect expenses he paid for the burial
and other costs associated with the death of his step-son, Jason Cox. The
Defendant/Appellee was the biological father of the deceased. Defendant/Appellee Cox had
paid no support during the life of his child, and he had offered only twenty dollars ($20.00)
toward payment of the funeral and other expenses associated with the child’s death.
Plaintift/Appellant filed suit when he learned that Defendant/Appellee had sought to obtain
insurance proceeds because of the child’s death. Cummins, 763 S.W.2d at 136. A jury
awarded Plaintiff/ Appellant in excess of $11,000.00, and that judgment was not in question
on appeal. As the prevailing party, Plaintiff/Appellant Cummins was statutorily entitled to
recover the costs of action from the Defendant/Appellee. In objection to the award of costs,
after the judgment was entered, Defendant/Appellee filed a pauper’s affidavit in accordance
with KRS § 453.190. The Court of Appeals ruled that “'the trial court erred in applying KRS
§ 453.190 as a defense to the cost bill of the Appellant...” Id. (Emphasis added).

The pivotal difference between Cummins and the present case is that in Cummins a
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defendant attempted to use the in forma pauperis statute defensively in order to avoid paying
costs to the prevailing party. The Cummins Court specifically recognized that KRS §
453.190 is intended for a case such as the present action where the statute is utilized to allow
an indigent person to gain access to the courts. Cummins, 763 S.W.2d at 136.

Appellant also ignores an important sentence in Cummins. Cummins states that costs
have traditionally been interpreted as “costs payable to court officials and necessary in order
to prosecute or defend a claim.” Id. Here, a warning order attorney was absolutely necessary
for Esmeralda to obtain her divorce. According to the Civil Rules in their current form, she
could not prosecute her claim without the appointment of a warning order attorney.
Consequently, the warning order fees in Esmeralda’s case are covered by the in forma
pauperis statute.

In addition, Appellant erroneously argues that he is not a “court official,” and
therefore his fees are not covered by the in forma pauperis statute. However, the statute
states a person who is granted in forma pauperis status by the court “shall have any counsel
that the court assigns him and shall have from all officers all needful services...” KRS §
453.190 (1); See also, CR 4.07(1) (requiring the clerk or the court to appoint for the
defendant a “practicing attorney of the court.”) The statute and CR 4.07(1) should be given
their plain meaning. The plain meaning is that costs payable to warning order attorneys are
covered by the in forma pauperis statute because attorneys are officers of the court.
Herfurth v. Horine, 266 Ky. 19, 98 S'W.2d 21, 23 (Ky. 1936). Appellant’s work as a
warning order attorney is performed as an officer of the court and it is a needful service
under Kentucky law. Therefore, Esmeralda should not be required to pay for Appellant’s

services since she was granted in forma pauperis status by the Family Court. The Court of
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