















































roadways simply because itis in the paving business? What ifthe legislature simply
provided no paving funds, and a court thinks the highway to the courthouse should
be paved? Could an office equipment company be ordered to provide “its share”
of copy machines to the circuit clerk’s office simply because it sells copiers? What
if a court says the copiers are needed, but thé legislature provided no money to
purchase them?

Clearly, such orders would be unconstitutional. How, then, can the
McCracken Family Court and the K’entucky Court of Appeals declare that an
attorney can be made to prbvide free legal services, simply because he is a lawyer
and no money has been allocated by the legislature to pay him? The answer, of
course, is that they cannot. Those courts are simply wrong. “Governmental
compulsion to surrender. . . property must always be accdmpanied by payment
of just compensation and be effected for a public use.” City of Owe‘nsboro V.
McCormick, 581 S.W.2d 358 (Ky. 1979). |

It should be noted that someone will pay. It will either be the state, the
petitioner, the petitioner’s attorney agency, or the Warning Order Attorney. The
person with_the least connection to the case is the Warning Order Attorney. Why
should he have to be the one to pay? It would make more sense — even though it
would probably still produce no payment — to order the petitioner to pay the fee and

let the Warning Order Attorney try to collect, such as by garnishment. Perhaps the
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Warning Order Attorney would still lose his money, but at least he would not lose
his constitutional rights in the process.
Another way to consider the issue is to analyze whether the Warning Order

fee is a societal cost. Ifitis, then society at large must pay the bill, which means the

Commonwealth of Kentucky is the proper payor. [f it is a private cost, on the other
hand, then the choice of payors is narrowed to the petitioner, Kentucky Legal Aid,
and the Warniﬁg Order Attorney. KRS § 453.060(2) and Cummins v. Cox, 763
S.W.2d 135 (Ky. App. 1988), plainly direct that the petitioner herself must pay.
Cabinet for Human Resources, Commonwealth of Kentucky v. Stephanie
Howard, an Infant, et al., 705 S.W.2d 935 (Ky. App. 1985), and Smothers v.

Lewis, 672 S.W.2d 62 (Ky. 1984), on the other hand, indicate that the Court is well

within its authority to order Kentucky Legal Aid to pay. This Court would be on firm

legal footing, then, in assessing the fee against either of them. However, there is

no case or statute which places the burden on the Warning Order Attorney! The

decision of the McCracken Family Court is therefore without legal basis and must -

be overturned.

The Commonwealth’s failure to “allocate money” is not the answer to this
problem, despite the suggestion of the Court of Appeals to the contrary. The
Warning Order Attorney did not “allocate money” for this purpose either, but he still
had to pay it. It is unlawful and unfair to place such a burden on someone who

came into the case involuntarily and who otherwise has no connection to it.
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An Attorney May Not Lawfully Decline an Order
to Serve as Warning Order Attorney Except Under
Circumstances Not Present in this Case

The respondents argued, and the Court of Appeals impliedly agreed, that the
appellant had a means of avoiding the taking of his time (i.e., property) by declining
the Court’'s Warning Order appointment. Maybe other attorneys are in the habit of
telling judges they are not going to follow court orders, but this attorney is not. In
fact, it is difficuit td imagine attempting to do so.

The Court of Appeals approached SCR 3.130(6.2) in reverse and suggested
that it is proper for attorneys to decline appointments. In fact, however, the rule
says just the opposite. Rule 6.2 says:

A lawyer should not seek to avoid appointment by a tribunal to represent a

person except for good cause, such as:

(@) Representing the client is likely to result in violation of the Rules of
Professional Conduct or other law;

(b) Representing the client is likely to result in an unreasonable financial
burden on the lawyer; or

()  Theclient orthe cause is so repugnant to the lawyer as to be likely to
impair the client-lawyer relationship or the lawyer's ability to represent
the client.
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The lawyer’s duty, then, is to accept the appointment, not seek to avoid it.
Itis only when there is “good cause” — and even that on specific grounds — that the
lawyer may ask to be excused.

In this case, subsections (a) and (c) do not have even a remote connection
to the appellant’s involvement. The only possible grounds for “good cause” is

subsection (b). However, the appellant has never argued and does not now argue

that he will suffer a financial burden if he is not paid in this case. It would have been

a fraud on the trial court for him to seek to be excused on that basis. Perhaps more

importantly, the appellant could not have known it would be a financial hardship

because he was not told in advance that he would not be paid!

Moreover, since when do constitutional rights depend on the size of one’s
bank account? It is not the money that is in issue. It is the principle.

Besides, many Warning Order Attorneys are young members of the bar for
whom an unpaid appointment will cause a financial hardship. If the decision of the
Court of Appeals is allowed to stand, those attorneys will suffer most. Not only are
younger attorneys more likely to receive Warning Order appointments, but they are
also less likely to seek to be excused. Either the young attorneys will not know it is
possible to decline a court order, or they will fear offending the judge if they do.
Even if there were no other reason for this motion, the appellant in this case owes

it to those young attorneys to seek a definitive ruling from this, Kentucky’s highest
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Court. If the published decision of the Court of Appeals is not reversed, it will be
used to those attorneys’ detriment from now on.

Simply put, the so-called “remedy” of declining the Warning Order
appointment is no remedy at all. The “financial hardship” argument is therefore

nothing but a red herring and shouid play no role in this Court’s decision.

An Order Requiring an Attorney to Provide Services
Without Payment is an Unconstitutional Taking
of Property Without Just Compensation

The Fifth Amendment to the United States Constitution states that “No
personshall . . . bedeprivedof . . . property, without due process of law; nor
shall private property be taken for public use, without just compensation.” Similarly,
Section 13 of the Kentucky Constitution states “. . . [N]or shall any man's
property be taken or applied to public use without the consent of his
representatives, and without just compensation being previously made to him.”

Despite these constitutional directives, the trial judge in this case has
attempted to take the appellant’s property without “just compensation.” No one in
this case has even suggested that an attorney’s time is not “property,” since time
is all an attorney has to earn his livelihood. Taking an attorney’s time by ordering
him to perform legal services is no different than taking his money. If an attorney

can be ordered to donate his time, it only stands to reason that similar orders can
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be m_ade to a doctor, an accountant, an electrician, or any other person who
provides a “needed” service to the public. By the‘same reasoning, a grocer, a
pharmacist or a hardware store owner can be ordered to provide some of his
inventory to indigent persons —free of charge —ifajudge deems the particularitems
to be “necessary.” It is exactly these types of “taking” that the federal and state
constitutions undertook to prevent. |

The stated constitutional provisions are clear enough in their own right that
citations to authority are unnecessary. There is no higher legal authority than the
constitution. However, in answer to the appellees’ assertion i‘n the Court of Appeals
that this issue was “unsupported by any legal authority,” the appellant submits the
following:

Governmental compulsion to surrender his property must always be

accompanied by payment of just compensation and be effected for a
public use.

City of Owensboro v. McCormick, 581 S.W.2d 3, (Ky. 1979).

Naked and unconstitutional governmental power to compel a citizen
to surrender his productive and attractive property to another citizen
who will use it predominantly for his own private profit just because
such alternative private use is thought to be preferable in the
subjective notion of the governmental authorities is repugnant to our
constitution whether they be cast in a fundamental fairness
component of due process or in the prohibition against the exercise
of arbitrary power.

Miles v. Dawson, 830 S.W.2d 368 (Ky. 1991).
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Kentucky law does not permit the taking of private property for the
purpose of transfer to another private enterprise.

*kkkkkk

If public use were construed to mean that the public would be
benefitted in the sense that the enterprise orimprovement for the use
of which the property was taken might contribute to the comfort or
convenience of the public, or a portion thereof, or be esteemed
necessary for their enjoyment, there would be absolutely no limit on
the right to take private property.

Prestonia Area Neighborhood Association v. Abramson, 797 S.W.2d 708 (Ky.

1990).
"The Kentucky Constitution, particularly Sections 13 and 242, has
been interpreted repeatedly to prohibit the taking of private property
for public use without compensation, and this prohibition has been
consistently construed to forbid the taking of private property for
private uses."
Commonwealth of Kentucky, Department of Traynsportation, Bureau of
Highways v. Knieriem, 707 S.W.2d 340 (Ky. 1986), quoting City of Owensboro
v. McCormick, 581 S.W.2d 3, (Ky. 1979).
Of course, scores of other cases could be cited. Even without citations,
however, it is difficult to see how any fair-minded person could seriously argue that

the sovereign state can order private citizens to give up their property and not be

paid a fair price for it.
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Simply put, it is unconstitutional to order an attorney to serve as a Warning
Order attorney without payment. As is the case with the other points raised on this

appeal, the only question is who must pay.

Compelling the Warning Order Attorney to Provide
Services Without Payment Is an Unconstitutional
Denial of Equal Protection of the Laws

The Court of Appeals made no attempt to address the appellant's equal
protection argument, even though the argument was two-pronged. The first prong
relates to other attorneys in the local bar and the second prong relates to other
participants in this case.

The Fourteenth Amendment to the United States Constitution states that
‘No State shall. . . deny to any person within its jurisdiction the equal protection
of the laws.” Likewise, Sections 2, 3 and 59 of the Kentucky Constitution
“provide that the General Assembly is denied arbitrary power and shall treat all
persons equally, suffice [sic] to embrace the equal protection clause to the
Fourteenth Amendment.” Tabler v. Walléce, 704 S.W.2d 179 (Ky. 1985), cert.
denied, 479 U.S. 822, 107 S. Ct. 89, 93 L. Ed. 2d 41 (1986).

The trial court's first violation of equal protection is in appointing this
particular attorney, the appellant, to serve as Warning Order Attorney while other

members of the same local bar are not required to provide similar services without
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payment. It is somewhat of a mystery as to why the appellant was appointed

Warning Order attorney in the first place. As mentioned above, he does not even

practice in McCracken Family Court. The appellant does not know whether the

attorneys who do practice in McCracken Family Court are ordered to take their turn
as Warning Order attorneys, but he does know that there are many other Family
Court “non-practitioners” in“the local bar who are not ordered to do so. It is
unfathomable how any fair-minded person could argue that the appointment of the
appellant ;)asses constitutional muster when the equal protection sections of the
respective constitutions are so clear.

The trial court’s .second violation of equal protection is in requiring the
appellant to participate in this case without payment while the petitioner's attorney,
the judge herself, the clerks, the bailiff and others were paid. All received payment
for their services by tax-supported salaries, even though the action was designated
in forma pauperis.

The Wéming Order attorney alone was ordered to work for free. Both the
appellees and the Court of Appeals blatantly attempted to shame the appellant by
making “high-minded" arguments about how all attorneys should provide pro bono
services. The appellant does not disagree with that. It is interesting to note,
howevef, that the petitioner’s attorney did not (as far as is known) come into her
office after hoﬁrs or on weekends, on her own time, to prepare pleadings or

otherwise work on this case. Likewise, the judges on the Court of Appeals panel

18




-

did not read the briefs and write the opinion on their own time, either. It is
transparently hypocritical for salaried participants to suggest that the non-salaried
appellant should work for free when they are not willing to do so themselves.

Moreover, the argument that attorneys should provide services pro bono is
off-base and has no bearing on this proceeding. To begin with, those suggesting
the appellant should perform pro bono work have no idea whatsoever how much pro
bono work he has already done this year (or any other year). Itis not up to them to
decide which cases the appellant should accept on a pro bono basis. Second, pro
bono work, by definition, is donated work, not work which an attorney has been
ordered to perform. Finally, as discussed above, no other attorneys have been
ordered to provide any particular pro bono work. Only this appellant has.

As with the unlawful takings argument, the appellees asserted in their Court
of Appeals brief that the equal protection issue was “devoid of legal authority.” In
answer to that the appellant submits the following:

Citizens of Kentucky are entitled to equal protection of the law under

the 14th Amendment of the United States Constitution and Sections

1, 2, and 3 of the Kentucky Constitution. Commonwealth v. Howard,

Ky., 969 S.W.2d 700, 702, 45 7 Ky. L. Summary 10 (1998). The

Equal Protection Clause applies to all governmental activity, whether

legislative, executive, or judicial and not only protects groups of

persons, but also applies to individuals who have not alleged

membership in a particular class. Willowbrook v. Olech, 528 U.S.

562, 120S. Ct. 1073, 145 L. Ed. 2d 1060 (2000). This is consistent

with the simple goal of the Equal Protection Clause to “keep

governmental decision makers from treating differently persons who

are in all relevant respects alike.” Nordlinger v. Hahn, 505 U.S. 1, 10,
112 S. Ct. 2326, 2331, 120 L. Ed. 2d 1 (1992).
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D.F. v. Codell, 127 SW3d 571 (Ky. 2003).

The relevant inquiry under the equal protection analysis is whether the
classification (that is, the difference in treatment) is rationally related
to a legitimate governmental interest.

Commonwealth v. Meyers, 8 S.W.3d. 58, 61 (Ky. App. 1999).

Appellant is entitled to equal protection of the law under the 14th

Amendment to the United States Constitution and under Sections 1,

2, and 3 of the Kentucky Constitution. Equal protection of the law

essentially means “that all persons similarly situated should be treated

alike.”
Elk Horn Coal Corporation v. Cheyenne Resources, Inc., 163 S.W.3d 408 (Ky.
2005), quoting Cleburne v. Cleburne Living Center, 473 U.S. 432, 439, 105 S.
Ct. 3249, 3254, 87 L. Ed. 2d 313, 320 (1985).

There can be no serious question that the appellant has been denied equal

protection of the laws. The trial court’s order denying payment of the Warning

Order fee was simply wrong'and should be corrected by this Court.
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Court-appointed Attorneys Who Have Been Denied a Fee
by the Trial Court, as Well as the Agency Which
Requested the Appointment Are Proper Parties

in the Appeal of That Decision

The appellees asked for dismissal of this appeal in the Court of Appeals on
the grounds that neither Kentucky Legal Aid nor Stanley K. Spees are “parties” and
therefore are not properly b'efore this Court. KRS § 453.060 appears to answer the
question of whether a Warning Order Attorney acquires the status of a party.
Sﬁbsection (2) provides, “A guardian ad litem or warning order attorney shall be
allowed by the court a reasonable fee for his services, to be paid by the plaintiff and
taxed as costs.” This statute removes the trial court’s discretion as to whether a
Warning Order fee should be allowed.

If the trial court chooses to ignore the clear wording of the statute, as in this
case, the Warning Order Attorney is left with no choice but to appeal from the action
in which the order was made. That order has become the law of the case.

One cannot help but wonder what the appellees would have an aggrieved
Warning Order Attorney do. Should he, as they suggest, file a Small Claims action?
If so, should the Family Court judge be made a party, since she was the one who
disregarded the statute? Should the petitioner in the Family Court action be made
a party?

If one goes down the road suggested by the appellees, two implausible

possibilities are introduced. One possibility is the entry of a ruling which contradicts
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the order of the Family Court. The problems arising from contradictory rulings is
obvious. The other possibility is the entry of a ruling upholding the order of the
Family Court, leading to an appeal which brings all the participants back to exactly
the same status they have today! Obviously such a circuitous route would make no
sense.

In addition, there are many reported cases in which appointed attorneys have
appealed fee issues to this Court, even though they were not conventional “parties”
in the action below. See, forexample, Cabinetfor Human Resources v. Howard,
705 S.W.2d 935 (Ky. App. 1985), and Commonwea(th of Kentucky Cabinet for
Human Resources v. Coleman, 699 S.W.2d 755 (Ky. App. 1 985)‘. If it was proper
for those attorneys to be parties to an appeal, it is just as proper for the Warning
Order Attorney in this case to be a party to an appeal.

Common logic dictates that the fee issue must be decided as an extension
of the case out of which it arose, not in a new action. That is to say, if the
participants in a new action are the same, there is no point in having a new action.
If they are different, how can the issues in the new action be fully litigated?

The same arguments that squarely place the Warning Order Attorney in the
center of this controversy necessarily include Kentucky Legal Aid as well. After all,
it was Kentucky Legal Aid which requested the appointment of a Warning Order
Attorney. Kentucky Legal Aid 'has a publicly-funded budget of its own. It pays

salaries to its own attorneys, specifically including the attorney who represented the
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petitioner in the case below. It pays its clerical help. It buys its office supplies. In
other words, it has money available. This agency just doesn’t want to spend the
money on anyone except its own people.

The appellant specifically moved the Family Court to assess his fee against
Kentucky Legal Aid. When the Court denied that motion (based at least in part on
Kentucky Legal Aid’s opposition to it), Kentucky Legal Aid, like the Warning Order
Attorney, became a quasi party. In other words, it suddenly found itself with a stake
in the outcome. On the issue of whethera public agency which requests a Warning
Order Attorney is a proper party on appeal when the Warning Order fee is the
subject of the appeal, this appears to be a case of first impression.

As for the trial court’s fee denial order and what it says about this appeal, an
additional point should be made. Specifically, the order itself recites that it is “final
and appealable.” Because thatis trﬁe, the appellees’ claim that neither Kentucky
Legal Aid nor Stanley K. Spees are proper “parties” to the appeal ié illogical. The
inclusion of Kentucky Legal Aid and Stanley K. Spees in the provisions of an

appealable order plainly illustrates that they are ind’eed proper parties.
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