















































roadways simply because itis in the paving business? What ifthe legislature simply
provided no paving funds, and a court thinks the highway to the courthouse should
be paved? Could an office equipment company be ordered to provide “its share”
of copy machines to the circuit clerk’s office simply because it sells copiers? What
if a court says the copiers are needed, but thé legislature provided no money to
purchase them?

Clearly, such orders would be unconstitutional. How, then, can the
McCracken Family Court and the K’entucky Court of Appeals declare that an
attorney can be made to prbvide free legal services, simply because he is a lawyer
and no money has been allocated by the legislature to pay him? The answer, of
course, is that they cannot. Those courts are simply wrong. “Governmental
compulsion to surrender. . . property must always be accdmpanied by payment
of just compensation and be effected for a public use.” City of Owe‘nsboro V.
McCormick, 581 S.W.2d 358 (Ky. 1979). |

It should be noted that someone will pay. It will either be the state, the
petitioner, the petitioner’s attorney agency, or the Warning Order Attorney. The
person with_the least connection to the case is the Warning Order Attorney. Why
should he have to be the one to pay? It would make more sense — even though it
would probably still produce no payment — to order the petitioner to pay the fee and

let the Warning Order Attorney try to collect, such as by garnishment. Perhaps the
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Warning Order Attorney would still lose his money, but at least he would not lose
his constitutional rights in the process.
Another way to consider the issue is to analyze whether the Warning Order

fee is a societal cost. Ifitis, then society at large must pay the bill, which means the

Commonwealth of Kentucky is the proper payor. [f it is a private cost, on the other
hand, then the choice of payors is narrowed to the petitioner, Kentucky Legal Aid,
and the Warniﬁg Order Attorney. KRS § 453.060(2) and Cummins v. Cox, 763
S.W.2d 135 (Ky. App. 1988), plainly direct that the petitioner herself must pay.
Cabinet for Human Resources, Commonwealth of Kentucky v. Stephanie
Howard, an Infant, et al., 705 S.W.2d 935 (Ky. App. 1985), and Smothers v.

Lewis, 672 S.W.2d 62 (Ky. 1984), on the other hand, indicate that the Court is well

within its authority to order Kentucky Legal Aid to pay. This Court would be on firm

legal footing, then, in assessing the fee against either of them. However, there is

no case or statute which places the burden on the Warning Order Attorney! The

decision of the McCracken Family Court is therefore without legal basis and must -

be overturned.

The Commonwealth’s failure to “allocate money” is not the answer to this
problem, despite the suggestion of the Court of Appeals to the contrary. The
Warning Order Attorney did not “allocate money” for this purpose either, but he still
had to pay it. It is unlawful and unfair to place such a burden on someone who

came into the case involuntarily and who otherwise has no connection to it.
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An Attorney May Not Lawfully Decline an Order
to Serve as Warning Order Attorney Except Under
Circumstances Not Present in this Case

The respondents argued, and the Court of Appeals impliedly agreed, that the
appellant had a means of avoiding the taking of his time (i.e., property) by declining
the Court’'s Warning Order appointment. Maybe other attorneys are in the habit of
telling judges they are not going to follow court orders, but this attorney is not. In
fact, it is difficuit td imagine attempting to do so.

The Court of Appeals approached SCR 3.130(6.2) in reverse and suggested
that it is proper for attorneys to decline appointments. In fact, however, the rule
says just the opposite. Rule 6.2 says:

A lawyer should not seek to avoid appointment by a tribunal to represent a

person except for good cause, such as:

(@) Representing the client is likely to result in violation of the Rules of
Professional Conduct or other law;

(b) Representing the client is likely to result in an unreasonable financial
burden on the lawyer; or

()  Theclient orthe cause is so repugnant to the lawyer as to be likely to
impair the client-lawyer relationship or the lawyer's ability to represent
the client.
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