


INTRODUCTION

This is a criminal case in which Appellant has sought review of the decision of the

Court of Appeals affirming her convictions from the Jefferson Circuit Court for possession

y of a controlled substance and possession of drug paraphernalia.




STATEMENT CONCERNING ORAL ARGUMENT

The Commonwealth does not believe that oral argument is necessary in this appeal

because the issues are sufficiently addressed in the parties’ briefs.
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STATEMENT CONCERNING CITATIONS TO THE RECORD

To assist the Court in referring to the record, the following abbreviation(s) shall be

used herein:

TRx refers to volume of record, e.g., TR2, with the record con-
taining two volumes; and

VRx refers to videotape, e.g., VR2, with the record containing
five videotapes of trial (VR1-VRS5) and one videotape of
hearings (VRO6).
In addition, the abbreviation “AB” refers to Appellant’s brief, and “CA Opinion” refers to

the Court of Appeals opinion being reviewed in this action.
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COUNTERSTATEMENT OF THE CASE

1. Indictment.

On February 24,2004, Appellant was indicted by the Jefferson County grand jury and
charged with one count of trafficking in a controlled substance (cocaine) in the first degree
and one count of possession of drug paraphernalia. (TR 1, 1.) The charges stemmed from the
execution of a search warrant at Appellant’s home on April 24, 2003, resulting in the seizure
of crack cocaine from Appellant’s person. (See, TR, 2.) Appellant pled “not guilty” to these
charges. (TR1, 19.)

2. Suppression Motion, Hearing, and Ruling.

In late 2005, Appellant filed a motion to suppress “any and all statements” she made
to agents of the government during the execution of the séarch warrant. (TR1, 78-81.)In a
separate motion, Appellant sought to suppress the drugs found on her person during the exe-
cution of the search warrant. (TR1, 118-119.)

As would be revealed in more detail during the suppression hearing, Appellant want-

ed three statements suppressed, the two she made in the living room of her house (i.e., she
“knew this was gonna happen one day” and she “wasn’t a big drug dealer”) and the statement
made in her bedroom that she had drugs in her pocket. (CA Opinion, 5 & 7.)
a. Day One of Suppression Hearing.
The suppression hearing was held over two days. During the first day, the lead detec-
tive on the case, Scott Gootee, testified that on April 24, 2003, he and fellow officers served
a search warrant on a house located on 15" Street in Louisville. (VR6; 03/20/06; 11:36:35—

11:38:05.) At the time, Detective Gootee had both a physical description of the suspect and

a first name of “Sandy.” (Id.)




The search warrant was served via “dynamic entry” and once oftices had breached
the door (via force), the officers went their separate ways throughout the house clearing each
room until the house was secure. (VR6; 03/20/06; 11:38:05-11:40:10.) The detective testi-
fied such entries are common in narcotics cases since people try to destroy evidence and the
overwhelming presence of officers prevents people from doing things against the police, e.g.,
violence. (Id.) He also added that there is always a 50-50 chance of weapons being present
when serving a narcotics warrant, and officers must always assume weapons are present due
to the fact that weapons are so often found in narcotics cases. (Id.)

While executing the warrant, officers found Appellant and two of her daughters in
the house. (Id.) Detective Gootee testified that two other officers, Sergeant Y vette Gentry and
Detective Shara Parks, found Appellant in her bedroom and brought her to the living room.
(VR6; 03/20/06; 11:40:10-11:42:15.) When Appellant arrived in the living room, she was
in handcuffs “because we do handcuff everybody, you know, for safety purposes when we
do do these entries.” (l(L) According to Detective Gootee, before asking her any questions
he read Appellant her Miranda' rights from a card he carried with him. (Id.) He testified this
reading of Miranda rights was part of his “normal routine” when executing search warrants.
(Id.) At no point did Appellant indicate she wished to speak with an attorney and she never
indicated she wanted to not speak with the detective. (1d.)

After Appellant was read her rights, Detective Gootee told her he had a search war-
rant for the premises and the police were looking for narcotics. (VR6; 03/20/06; 11:42:15-
11:44:15.) As later testimony would reveal in more detail, by that time other officers had al-

ready found cocaine in Appellant’s pocket. (1d.) Appellant then said, “Well, I knew this was

' Miranda v. Arizona, 384 U.S. 436 (1966).




going to happen one day so that’s why I"ve told my kids this may happen one of these days
[referring to narcotics]” and that she was not “big drug dealer” and she did it “to get by.” (1d.)
Detective Gootee described what prompted this statement as follows:

Prosecutor:  When she started saying these things, was it in response to
anything that you had said, had you asked her a question?

Witness: I’m sure I did that led to it. What I exactly asked her, I don’t
remember. It was basically I, I don’t know if it was like a
question that would lead her in that direction. I don’t know if
it was just a blunt statement that she had made to herself. I
just don’t know what was said and, to tell you the truth, I
can’t recall if I asked her a question that led her to the state-
ment or not.

(1d.) Detective Gootee testified he believed this statement was witnessed by Sergeant Gentry,
Detective Parks, and perhaps another officer. (VR6; 03/20/06; 11:57:20-11:58:50.)

The detective testified that once Appellant began talking, he did not interrupt her and
she made one continuous statement. (VR6; 03/20/06; 11:42:15-11:44:15.) He also noted his
gun was not out when he spoke with Appellant. (VR6; 03/20/06; 11:44:25-11:45:50.)

After being cross-examined by Appellant’s counsel, Detective Gootee and the pro-
secutor had the folléwing exchange:

Prosecutor:  I'want to go back to the statement about when she talks about
“I knew this would happen, I've told them about it,” speaking
to her kids. Do you remember how her kids even came up?

Witness: It may have been the fact that “we can’t believe you’re,” and
then again, this is, you know, I'm not 100% sure because it’s
been three years ago. Uh, but if I recall somewhat, I think it
came up that “we can’t believe that you’re here doing, you
know you’re selling drugs with your kids present, you know,
putting them in that kind of danger.” Basically the same
statements that we make, you know, anytime kids are present
atany . .. If I had to guess, that would, that would be how it
would be brought up.




(VR6; 03/20/06; 11:58:50—-12:00:20.) The detective further testified the statements made in
the living room were made in the context of Appellant speaking about her children, and her
two daughters were present when she made these statements. (VR6; 03/20/06; 12:00:20—
12:01:10.)

Detective Gootee was the only witness to testify during the first day of the suppres-
sion hearing, which was continued to a later date.

b. Day Two of Suppression Hearing.

The second day of the suppression hearing was held nine days later. The first witness
for the government was Sergeant Gentry. (VR1; 03/29/06; 10:55:15.) The sergeant testified
that upon entering the house, she went to the back bedroom and came upon Appellant almost
immediately (also described as “pretty quick”). (VR1; 03/29/06; 10:56:35-10:59:30.) Oncé
in the bedroom, she secured Smith via he use of handcuffs, patted Appellant down, and asked
her if she had any drugs or weapons on her, to which Appellant responded she had “some-
thing” in her pocket. (VR1; 03/29/06; 10:56:35-10:59:00 & 11:07:40-11 :09:20.) It was at
that time Sergeant Gentry found the cocaine in Appellant’s pocket, and handed the drugs off
to Detective Parks for inventory purposes. (VR1; 03/29/06; 10:56:35-10:59:00.) The ser-

geant did not read Appellant her Miranda rights. (VR1; 03/29/06; 11:07:40-11:09:20.)

When describing the process of securing a house in this context, Sergeant Gentry tes-
tified she used handcuffs as “temporary restraints” with the idea being to secure the scene
at the outset for safety purposes (in case, for example, the police are outnumbered). (VR1;
03/29/06; 10:58:30-10:59:00.) After securing the scene, the persons secured would be taken

to a central location, the handcuffs would be removed, and officers would proceed with the

search and investigation. (VR1; 03/29/06; 11:07:40-11:09:20.)




As applied here, Sergeant Gentry testified that when Appellant was secured she was
not under arrest and the point of securing her was to make sure everyone was safe. (VR1;
03/29/06; 10:56:35-10:59:00.) Once the drugs ‘were found, however, Appellant was placed
under arrest. (1d.)

After Sergeant Gentry testified, the prosecutor announced there would be no further
witnesses for the government. (VR1; 03/29/06; 11:12:55.) Appellant then offered testimony
from her two daughters, and testified herself.

According to Acacia Smith, who was 12-years-old when the search warrant was ex-
ecuted, whén police arrived she was immediately handcuftfed but then the handcuffs were re-
moved shortly thereafter. (VR 1; 03/29/06; 13:08:40, 13:12:45, & 13:15:20.) Her mother was
brought into the living room, handcuffed, about 10 minutes after she (the daughter) had been
taken there. (VR1; 03/29/06; 13:09:00~13:12:40.) Naturally, she did not hear her mother be-
ing read her Miranda rights. (VR1; 03/29/06; 13:10:55.) She also testified the drugs found
on Appellant were taken from her mother in the living roorﬁ, and not the bedroom. (VR1;
03/29/06; 13:09:00-13:12:40.)

Just like her sister, Alexia Smith, who was 11-years-old at the time of the incident,

testified she was in the living room, did not hear any Miranda rights being read, and the

drugs were seized from Appellant in the living room, not the bedroom. (VR1; 03/29/06;
13:21:35-13:25:50 & 13:26:10.) She also heard her mother state dealing with the “wrong
people” can lead to “situations” and she (Appellant) was being treated like “notorious drug

dealer” despite the fact she (Appellant) did not know why officers were at the house. (VR1;

03/29/06; 13:31:50-13:32:30.)




According to Appellant, it took officers three to four minutes to reach her (from the
time of entry) and once two officers did tind her, she was asked if she had any drugs on her,
she said “no,” she was patted down, she was handcufted, and then taken to the living room.
(VR1;03/29/06;13:34:55-13:37:55 & 13:43:40-13:45:50.) Once in the living roor}l, she was
thoroughly searched at which point the drugs were found in her pocket. (VR1; 03/29/06;

13:37:55-13:39:50.) Appellant asserted she was never read her Miranda rights and never

made any statement about having drugs on her person. (VR 1; 03/29/06, 13:37:55-13:39:50.)
She also noted she was never free to go since she was in handcuffs the whole time. (VRI,
03/29/06; 13:39:10.)

Once Appellant was done with her proof, the Commonwealth offered testimony from
Detective Parks, who assisted with the search. (VR1; 03/29/06; 13:47:50.) Detective Parks '
testified she was present when Sergeant Gentry found the drugs on Appellant in the bedroom.
(VR1;03/29/06; 13:49:25-13:51:45.) The detective also testified that while she did not hear
Miranda rights being read,r she did hear Appellant say (while in the living room) that she had
talked with her children, they knew what was going on, and the children knew it was a pos-
sibility the police would come one day. (VR1; 03/29/06; 13:58:25 & 13:53:40-13:55:00.)
According to Detective Parks, this statement was prompted by the officers” inquiry about

where her children could be taken since one of them was terribly upset, i.e., screaming, cry-

ing, and yelling. (VR1; 03/29/06; 13:53:40-13:55:00.)
Detective Parks was the last person to testify at the suppression hearing.
c. The Trial Judge’s Rulings.

Initially, the trial judge granted the motion to suppress the three statements, i.e., that

Appellant “knew this might happen,” that she was not “a big time drug dealer,” and that the




drugs were “in her pocket,” because the trial judge was not convinced Appellant had been
advised of her Miranda rights (VR1; 03/29/06; 15:18:00-15:20:00).

A matter of hours after the trial judge’s ruling, however, the Commonwealth filed a
motion to reconsider, arguing (1) Appellant was not in custody (in the bedroom) simply be-
cause she was handcuffed, and thus no Miranda warnings were required prior to Sergeant
Gentry asking her security-based questions and (2) even if the trial judge was not convinced
she was given Miranda warnings (in the living room), Appellant was not subject to interroga-
tion at the time and thus there was no basis to suppress her unsolicited statements. (TR2,
176-180.)

After considering the government’s motion, the trial judge, relying on the decision

Tavlor v. Commonwealth, 182 S.W.3d 521 (Ky. 2006), ruled Appellant’s statement in the

bedroom about the drugs being in her pocket was admissible because she was not in custody

at that time. (VR2; 03/30/06; 10:24:00-10:29:00.) Citing Rhode Island v. Innis, 446 U.S. 291

(1980), the trial judge also found Appellant’s statements in the livingroom, to the effect that
“she knew this might happen” and that she was “not a big time drug dealer,” were admissible
because those statements were not made in response to any police inquiry designed to elicit
an incriminating response (Id.)

3. Trial.

The parties’ proof presented at trial was very similar to that presented at the suppres-
sion hearing, albeit a touch more detailed. For example, when discussing her encounter with
Appellant, Sergeant Gentry explained she asked Appellant if she had any drugs or weapons

on her before sticking her (the sergeant’s) hands into Appellant’s pockets, stating, “I’'m very

careful, 1 don’t want to get stuck with needles or anything of that sort.” (VR3; 03/31/06;




11:33:15-11:37:50.) At that point, Appellant responded she did have drugs in pocket, and
Sergeant Gentry retrieved same from Appellant’s front, left pants pocket. (Id.)

Detectivei Parks also repeated her testimony about one of the statements Appellant
made in the living room. (VR3; 03/31/06; 13:53:05-13:54:00.) Again, she testified that at
one point while in the living room one of Appellant’s daughters became very upset, ¢.g., cry-
ing and screaming, and the officers asked if there was somewhere the child could go so she
(the child) would not have to be present during the search. (Id.) In response, Appellant stated,
“she had already spoken with her daughters and her daughters knew what was going on and
that she had talked to them about the possibility that some day the police may come by,
something to that effect was her statement.” (1d.)

Detective Gootee testified, as well, and described his pre-warrant investigation, de-
scribing his surveillance of Appellant’s house and the quite a bit of foot traffic up to the door
of the house. (VR3; 03/31/06; 14:19:30-14:21:10.) Specifically, the detective testified that
in less than one hour of surveillance he saw four to five people go up to Appellant’s porch,
a black female would come to the door for each different buyer, the buyer would stay on the
porch as the black female would go back inside, the black female would return, and the buyer
would leave. (VR3; 03/31/06; 14:23:50—14:25:00.) The detective testitied it was the same
sequence for each buyer. (Id.)

Detective Gootee also testified that while in the living room and after he was given
custody of Appellant (who was under arrest at that point), he heard Appellant say something
similar to the following: “I’ve talked to my daughters about this and I’ve explained to them

that this might happen one day, that the police might come” and that she was not a “big drug

dealer” but sold “only small amounts.” (VR3; 03/31/06; 15:02:25-15:06:20.) When asked




if he recalled the question(s) asked of Appellant that prompted her statements in the living
room, the detective testified he could not recall. (VR3; 03/31/06; 15:40:25-15:41:55.)

Detective Gootee again testified he read Appellant her Miranda rights as soon as she
was brought into the living room from the bedroom. (VR3; 03/31/06; 15:33:30.)

As for Appellant, she presented testimony from an investigator that her husband at
the time, Armon Perry, was incarcerated on the day she was arrested, he stopped by the house
that day to see Appellant, and he was on work release (when he stopped by). (VR4; 04/03/06;
14:24:20-14:26:35.)

She also had her two daughters testify again, and they repeated the same stories given
during the suppression hearing. (VR4; 04/03/06; 14:38:30-15:24:25.) The one major differ-
ence is that Acacia Smith testified Appellant’s husband, A. Perry, stopped out in front of the
house on the day of the search, she went out to A. Perry’s car along with her mother, A. Perry
asked Appellant to hold onto something and put the “something” into her mother’s pocket,
and she and her mother were at the car for about 10 minutes. (VR4; 04/03/06; 15:09:10—
15:10:55.) Surprisingly, Acacia Smith was able to recall these details despite being only 11-
years-old on the day in question, these events having been three years before trial, and her
receiving government benefits for a mental health disability. (VR4; 04/03/06; 15:06:30 &
16:09:10.)

Testifying on her own behalf, Appellént repeated her daughter’s story about A. Perry
stopping by, adding the details that her husband put an item in her pocket and said, “Here’s

something for you,” and that she did not bother to look to see what was put in her pocket, as

she thought it was money. (VR4; 04/03/06; 16:11:25-16:15:45.) She also denied knowingly




possessing the drugs found in her pocket, and reiterated much of her suppression hearing tes-
timony. (E.g., VR4; 04/03/06; 16:25:15.)

After being instructed, the jury found Appellant guilty of the lesser offense of posses-
sion of a controlled substance, as well as possession of drug paraphernalia. (TR2, 191-199.)
Rather than submit to jury sentencing, the parties agreed Appellant would serve three years
on the controlled substance charge and 12 months on the paraphernalia charge, to run con-
currently, with the Commonwealth not objecting to probation. (TR2, 216-217.)

4. Post-Trial Motions and Sentencing.

After trial, Appellant filed typical post-trial motions, which were denied. (TR2, 219-
227 & 267.) The trial judge sentenced Appellant per her agreement with the Commonwealth.
(TR2, 268-270.) Appellant then appealed her convictions to the Court of Appeals. (TR2,
273.)

5. Appeal.

The Court of Appéals, in a divided decision, affirmed Appellant’s convictions. (CA
Opinion, 1-15.) As for Appellant’s statement made in the bedroom, the three-judge panel re-
lied on Taylor and ruled as follows:

Here, Smith was placed in handcuffs almost immediately after officers en-

countered her in the bedroom. Testimony elicited at the suppression hearing

and at trial revealed this detention was for officer safety and to prevent Smith

from destroying or concealing any contraband while the search warrant was
being executed.

We hold Smith was not in police custody simply because she was placed in
handcuffs while the officers completed their search and investigation.
Therefore, no Miranda warnings were necessary, and the trial court correctly
so ruled in denying the motion to suppress the bedroom statement.

(CA Opinion, 5 (citations omitted).)

10
































































