


INTRODUCTION
Following a jury trial in Division Four of the Jefferson Circuit Court, the
appellant, Cassandra Smith, was convicted of possession of a controlled sub-
stance in the first degree (cocaine) and possession of drug paraphernalia and
received concurrent sentences totaling three years, probated for a period of five
years. The Kentucky Court of Appeals rendered an unpublished opinion affirming
the judgment of conviction of sentence, and this Court granted Cassandra

Smith’s motion for discretionary review.

STATEMENT CONCERNING ORAL ARGUMENT
The appellant believes that oral argument would be helpful to this Court

because this case demonstrates the need for this Court to reconsider and over-

rule the case of Taylor v. Commonwealth, 182 S.W.3d 521 (Ky. 2006), in order
to bring Kentucky law in line with the majority of jurisdictions that have con-
cluded that being placed in handcuffs constitutes being in custody within the

meaning of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694

(1966). In addition, this case presents an issue concerning the proper application
of the “public safety” exception created by New York v. Quarles, 467 U.S. 649,

104 S.Ct. 2626, 81 L.Ed.2d 550 (1984), which has not expressly been adopted by

this Court.




NOTICE TO CITATIONS

Citations to the record of the Jefferson Circuit Court Clerk are made (TR,

volume number, page number). References to the Appendix to this brief are

made (App., page number). References to the videotape of the proceedings are

made in conformance with CR 98, as follows:

VR No. 1:

VR No. 2:

VR No. 3:

VR No. 4:

VR No. 5:

VR No. 6:

30-4-06-VCR-018-1, trial proceedings conducted on
March 29, 2006;

30-4-06-VCR-018-2, trial proceedings conducted on
March 30, 2006;

30-4-06-VCR-018-3, trial proceedings conducted on
March 31, 2006;

30-4-06-VCR-018-4, trial proceedings conducted on
April 3, 2006;

30-4-06-VCR-018-5, trial proceedings conducted on
April 4, 2006;

Pretrial proceedings conducted on various dates and
final sentencing conducted on August 28, 2006.
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STATEMENT OF THE CASE

On February 24, 2004, the Jefferson County Grand Jury returned an in-
dictment charging the appellant, Cassandra Smith, with trafficking in a controlled
substance in the first degree (cocaine) and possession of drug paraphernalia.

(TR I, 1). These charges resulted from the execution of a search warrant at 1154
South 15" Street, where police officers recovered four pieces of suspected crack
cocaine from Cassandra’s pants pocket. (TR I, 2; VR No. 3; 3/31/06; 11:38:14-
11:39:12).

The case was assigned to former Division Five! of the Jefferson Circuit
Court, and defense counsel filed several pretrial motions, including a motion to
suppress statements allegedly made by Cassandra during the execution of the
search warrant. (TR I, 78-81). The trial court conducted a hearing and eventually
denied the motion. (TR II, 216; App. C1; VR No. 6; 3/20/06; 11:04:12-11:21:32,
11:32:05-12:10:53, VR No. 1; 3/29/06; 10:52:52-11:45:50, 13:07:22-14:27:26,
15:15:16-15:20:40, VR No. 2; 3/30/06; 10:24:51-10:29:09).

A jury trial was held in this case from March 29 through April 4, 2006. The
Commonwealth presented testimony from the officers who executed the search
warrant, including Sergeant Yvette Gentry (VR No. 3; 3/31/06; 11:29:53~
12:05:02), Sergeant Andre Bottoms (VR No. 3; 3/31/06; 12:05:02-12:32:31),

Detective Shara Parks (VR No. 3; 3/31/06; 13:45:46-14:11:12), and Detective

1 Because the divisions of the Jefferson Circuit Court were renumbered effective
July 1, 2005, former Division Five is now Division Four.
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Scott Gootee, who was the lead detective on the case (VR No. 3; 3/31/06;
14:16:18-16:09:38). In addition, Detective Todd Vittitow testified about trans-
porting evidence. (VR No. 3; 3/31/06; 10:16:07-10:27:44). Terry Comstock, a
chemist at the Kentucky State Police Jefferson Regional Laboratory, explained
that he only tested one of the four pieces of suspected cocaine and that the item
tested positive for cocaine. (VR No. 3; 3/31/06; 10:28:40-11:13:25). The Com-
monwealth also presented testimony from Robert O'Neil, a special agent with the
Kentucky Bureau of Investigation, concerning his previous experience as a nar-
cotics officer for the Louisville Police Department. (VR No. 4; 4/3/06; 11:30:48-
12:55:45).

Cassandra Smith took the stand and testified concerning the events of
April 24, 2003. (VR No. 4; 4/3/06; 16:03:46-16:46:10). At that time, she rented
a house at 1154 South 15" Street and lived there with her four daughters. (VR
No. 4; 4/3/06; 16:04:18, 16:10:01). Her husband, Armon Perry, was incarce-
rated at the Community Corrections Center (CCC) but would stop by the house
sometimes while out on work release. (TR I, 129-143; VR No. 4; 4/3/06,
16:05:17-16:05:58, 16:13:03-16:15:38). Late in the afternoon on April 24, 2003,
Armon stopped by in a car on his way back to CCC. Cassandra went outside and
spoke to him for 5 to 15 minutes. (VR No. 4; 4/3/06; 16:13:03-16:14:24). As
Cassandra leaned on the car window, Armon put something in her front pants

pocket. Cassandra assumed it was money, as Armon had given her money on

prior occasions, and did not bother to check her pocket. (VR No. 4; 4/3/06;




16:14:24-16:15:38). The police pulled the drugs out of her pocket later that
evening while executing the search warrant. (VR No. 4; 4/3/06; 16:23:40-
16:24:05).

The defense also presented testimony from investigator Rose Nunn con-
cerning her interview of Armon Perry (VR No. 4; 4/3/06; 14:22:38-14:31:20) and
introduced Mr. Perry’s CCC and work release records through Jamie Allen, a clas-
sification coordinator at Louisville Metro Corrections (VR No. 4; 4/3/06;
14:31:25-14:38:20). Cassandra’s daughters Acacia and Alexia, who were present
during the execution of the search warrant, also testified. (VR No. 4; 4/3/06;
14:38:27-15:05:10, 15:05:16-15:24:21).

On April 4, 2006, the jury returned verdicts acquitting Cassandra Smith of
trafficking in a controlled substance but finding her guilty of possession of a con-
trolled substance in the first degree (cocaine) and possession of drug parapher-
nalia. (TR II, 197-199; VR No. 5; 4/4/06; 15:08:25-15:09:17). A penalty phase
was not conducted. Instead, the parties entered the following sentencing agree-
ment: three years for possession of a controlled substance and twelve months
for possession of drug paraphernalia, to run concurrently for a total sentence of
three years. (TR II, 216; App. D1-D2; VR No. 5; 4/4/06; 15:32:24-15:37:00). In
addition, the Commonwealth agreed to not object to probation, and Cassandra

retained the right to appeal her convictions. (TR 11, 216; App. D1; VR No. 5;

4/4/06; 15:32:24-15:37:00).




On August 28, 2006, the trial court conducted final sentencing. (VR No. 6;
8/28/06; 14:49:03-14:55:50). The court granted Cassandra Smith’s request for
probation and imposed conturrent sentences totaling three years, probated for a
period of five years. (TR II, 268-270; App. B1-B3; VR No. 6; 8/28/06; 14:49:03-
14:55:50). The Judgment of Conviction and Sentence was entered on September
7, 2006, and Cassandra Smith filed a timely notice of appeal to the Kentucky
Court of Appeals on October 6, 2006. (TR II, 268-270, 273; App. B1-B3).

On appeal, Cassandra Smith raised two issues: (1) that the trial court
committed reversible error by failing to suppress the statements she aliegedly

made to police in the bedroom and in the living room because they were the

products of custodial interrogation, and she had not been given Miranda warn-
ings; and (2) that the trial committed reversible error by precluding her from in-
troducing evidence concerning Armon Perry’s felony drug convictions. On De-
cember 21, 2007, the Court of Appeals rendered an unpublished opinion affirm-
ing the Judgment of Conviction and Sentence. (App. A1-A15). All three members
of the panel concluded that the statements allegedly made by Cassandra Smith
in the living room were not the result of police interrogation and that the trial
court properly ruled that Armon Perry’s prior drug convictions were irrelevant
and inadmissible. (App. A1-A11). Judge Howa_rd, however, filed a concurring opi-
nion (App. A11-A15), “reluctantly concur[ring] in the result of the majority opi-

nion” with respect to the statement made by Ms. Smith in the bedroom because

of the binding authority of this Court’s opinion in Taylor v. Commonwealth, 182




S.W.3d 521 (Ky. 2006). (App. A15). Judge Howard disagreed with the Court’s

holding in Taylor and stated that he “would find Smith, once handcuffed, to have

been in custody for purposes of Miranda, and order the statement made in her
bedroom suppressed.” (App. A15).
Cassandra Smith filed a timely motion for discretionary review, and on

August 13, 2008, this Court entered an order granting the motion. Additional

facts will be discussed as necessary in the arguments below.




ARGUMENT
I. The trial court committed reversible error by
failing to suppress the statements allegedly made
by Cassandra Smith. The statements were the
products of custodial interrogation, and the police
officers did not provide Miranda warnings.
A. Preservation
This issue was properly preserved for review by the appellant’s motion to
suppress the statements allegedly made by her during the search conducted on
April 24, 2003, the suppression hearing, and her motion to renew her previous
arguments when the trial court reconsidered its initial ruling. (TR I, 78-81; VR
No. 6; 3/20/06; 11:04:12-11:21:32, 11:32:05-12:10:53, VR No. 1; 3/29/06;
10:52:52-11:45:50, 13:07:22-14:27:26, 15:15:16-15:20:40, VR No. 2; 3/30/06;
10:24:51-10:29:09).
B. Background
The following evidence was presented at the two-part suppression hearing
conducted in this case on March 20 and March 29, 2006. (VR No. 6; 3/20/06;
11:04:12-11:21:32, 11:32:05-12:10:53, VR No. 1; 3/29/06; 10:52:52-11:45:50,
13:07:22-14:27:26). Officers with the Louisville Police Department’s 2" District
Flex Unit executed a search warrant at 1154 South 15" Street, on April 24, 2003.
(VR No. 6; 3/20/06; 11:36:07-11:37:40). The officers forced entry into the resi-

dence by ramming the front door open and then scattered throughout the house.

(VR No. 6; 3/20/06; 11:38:02-11:39:25). Sergeant Yvette Gentry testified that

she found Cassandra Smith in a bedroom and that she “secured” Cassandra by




placing her in handcuffs. (VR No. 1; 3/29/06; 10:57:35-10:58:45, 11:08:10-
11:08:30). Sergeant Gentry denied that Cassandra was under arrest at that
point, claiming that the officers were “just securing everybody to make sure the
scene was rendered safe.” (VR No. 1; 3/29/06; 10:58:04-10:58:45). Sergeant
Gentry testified that she then asked Cassandra whether she had any drugs or
weapons on her and that Cassandra indicated that she had drugs in her pocket.
According to Sergeant Gentry, she then retrieved the drugs from Cassandra’s
front pants pocket and handed them to Detective Shara Parks. (VR No. 1;
3/29/06; 10:57:46-10:59:00). On cross-examination, Sergeant Gentry could not
point to any documentation in the police file regarding the statement allegedly
made by Cassandra concerning having drugs in her pocket and acknowledged
that this statement was not disclosed in discovery until January 2006. (VR No. 1;
3/29/06; 11:04:53-11:07:39). Sergeant Gentry further admitted that she never
advised Cassandra of her rights pursuant to Miranda v. Arizona, 384 U.S. 436,
86 S.Ct. 71602, 16 L.Ed.2d 694 (1966), and that she never witnessed any other
officer advise Cassandra of her rights that evening. (VR No. 1; 3/29/06;
11:08:16-11:09:22).

Although no one else recalled Miranda rights being given that night, De-

tective Scott Gootee claimed that he read Cassandra her rights as part of the
“normal routine” when Sergeant Gentry and Detective Parks brought her into the

living room in handcuffs. (VR No. 6; 3/20/06; 11:41:04-11:42:12). According to

Detective Gootee, Cassandra made statements while in the living room to the




effect that she knew this might happen one day, that she wasn't a big drug deal-
er, and that she just did it to get by. (VR No. 6; 3/20/06; 11:42:35-11:44:11).
When asked by the prosecutor whether Cassandra had made these statements in
response to any questioning, Detective Gootee replied as follows:

Det. Gootee: I'm sure I did that led to it. What I exactly asked her,
I don't remember. It was basically I, I don’t know if it
was like a question that would lead her in that direc-
tion. I don't know if it was just a blunt statement that
she had made to herself. I just don’t know what was
said and, um, to tell you the truth, I cant recall if I
asked her a question that led her to the statement or
not.

(VR No. 6; 3/20/06; 11:42:58-11:43:40). On re-direct, Detective Gootee clarified
the context in which these statements were allegedly made:

Prosecutor: I want to go back to the statement about when she
talks about "I knew this would happen, I've told them
about it,” speaking to her kids. Do you remember
how her kids even came up?

Det. Gootee: It may have been the fact that "we can't believe
you're,” and then again, this is, you know, I'm not
100% sure because it's been three years ago. Uh, but
if I recall somewhat, I think it came up that “we can't
believe that you're here doing, you know, you're sell-
ing drugs with your kids present, you know, putting
them in that kind of danger.” Basically the same
statements that we make, you know, anytime kids are
present at any...If I had to guess, that would, that
would be how it would be brought up.

(VR No. 6; 3/20/06; 11:58:52-11:59:40). On cross-examination, Detective Goo-

tee acknowledged that he had not documented the giving of Miranda warnings

on the arrest citation. (VR No. 6; 3/20/06; 11:55:44-11:56:00).



















































































































