


INTRODUCTION

Appellants filed this putative class action against Insight Communications
Company, L.P. and Insight Communications Midwest, L.L.C." (collectively,
“Insight”), a provider of telephone, video and internet services in the Commonwealth
of Kentucky, on May 11, 2006, alleging that Insight violated the Kentucky Consumer
Protection Act, KRS 367.110, et. seq., breached its agreements governing the use of
internet service and unjust enrichment. Insight moved to compel arbitration of
appellants’ claims based on the dispute resolution procedures contained in appellants’
internet service agreements and to dismiss the action. The Jefferson Circuit Court
granted Insight’s motion, rejecting appellants’ contention that Insight’s dispute
resolution procedures violate Kentucky public policy. The Court of Appeals affirmed
the Jefferson Circuit Court. For the Court’s convenience, the trial court order is

attached as Appendix 1; the Court of Appeals order is attached as Appendix 2.

STATEMENT CONCERNING ORAL ARGUMENT

Insight would welcome the opportunity to present its argument to this Court

‘and answer any questions it may have.

* Insight Communications Company, L.P. and Insight Communications Midwest, LLC are not proper
parties to this action. Insight has consistently reserved the right to object to service on the entities named if
the matter is remanded to the trial court.
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COUNTERSTATEMENT OF THE CASE

In May 2006, Insight upgraded its high-speed internet service. Unfortunately,
during the process Insight encountered unforeseen, unplanned and unintended
problems and service interruptions. During the internet service outages, Insight
focused its manpower on restoring service. As a result of this and the overwhelming
volume of customer calls concerning the outages, customers experienced unusually
long wait times to reach Insight customer service by telephone.

Once Insight was able to stabilize the situation, it communicated the problem
to its customers. Insight’s President, Michael Willner, publicly apologized and
offered customers credit for their service disruption. TR, Vol. 4 at 455; also attached
at Appendix 3. Insight credited 2,595 customer accounts for the internet service
interruptions to ensure that its customers were not charged for undelivered services,
and was done before Appellants filed their Complaint. Aff. Of Gregg Graff, TR, Vol.
5 at 732-34; also attached at Appendix 4.

Insight’s unplanned and unexpected service disruption was a one-time event.
It was a crisis for Insight, and Insight handled it appropriately and honestly.
Appellants falsely portray the event as a deceptive trade practice.

L THE ISSUE IS THE ENFORCEABILITY OF A FAIR DISPUTE
RESOLUTION PROCEDURE.

This Court must decide whether Insight’s dispute resolution procedure
(hereinafter “DRP”) in its service agreement fairly resolved disputes arising over a

one-time unintended, unplanned and unwanted service interruptions suffered by

Insight and its customers in May 2006. TR Vol. 1 at 41-64; also attached at Appendix




5. In this case, the dispute is NOT about whether Insight may exculpate itself from
liability for violating Kentucky’s consumer protection laws, as Appellants falsely
claim. Appellants’ false characterization of the underlying dispute is critical because
the law in Kentucky and throughout the United States uniformly requires that in
deciding whether an arbitration clause is unenforceable the Court must apply the
specific state law and statutes regarding the enforceability of such clauses to the
specific facts on a case-by-case basis.

What Appellants and Amici' actually want is for this Court to adopt a per se
rule of unconscionability whenever an arbitration provision bans class action
arbitration. No federal or state court has adopted such an extreme position. As
shown below, every court that has considered this matter has undertaken an
examination of (i) the provisions of the arbitration clause itself, (ii) the underlying
claims, and (iii) the applicable state law in order to make their rulings on a case-by-
case basis. An examination of the provisions of Insight’s dispute resolution
procedure, the underlying claims and applicable Kentucky law requires that the

decision of the Court of Appeals be affirmed in this case.

! Four Amici filed briefs with this Court. Three of them support the Appellants argument; one, the Pacific
Legal Foundation, supports Insight. In this Combined Brief, Insight has incorporated its response to the
three Amici who filed in support of the Appellants and refers to them collectively as Amici. They are the
Attorney General of Kentucky, the AARP, and the Kentucky Justice Association.




II. INSIGHT’S SERVICE AGREEMENT INCLUDES A SIMPLE AND
FAIR DRP.

Insight’s DRP, TR Vol. 1 at 41-64, Appendix 5, at issue in this case includes
the following combination of pro-consumer features:

° A customer service resolution procedure wherein disputes can be
resolved very quickly and at no cost to the consumer.

° A small claims court option. Either party may bring a claim in small
claims court at a cost of $20.

° Provision for attorneys’ fees. Insight’s DRP provides that if attorney
fees are authorized by state law, as they are in Kentucky’s Consumer Protection Act,
then the small claims court or arbitrator may award such damages.

° Provision for punitive damages. Insight’s DRP also provides that if
punitive damages are authorized by law, then such damages are available to the
consumer.

° No limitation on damages for willful misconduct. Insight’s DRP
specifically provides that nothing contained therein limits the arbitrator’s authority to
award damages that are the direct result of Insight’s willful misconduct.

° Simplified and flexible consumer procedures. Arbitration of any
dispute involving $10,000 or less shall be conducted under the AAA’s Commercial
Dispute Resolution Procedures and the Supplementary Procedures for Consumer-
Related Disputes, which the AAA designed with consumers in mind.

. Choice of in-person, on-line, telephonic, or no hearing. Customers

have the exclusive right to choose whether the arbitrator will conduct an in-person




hearing, a hearing by telephone or on-line or a “desk” arbitration in which the
arbitration will be conduced solely on the basis of documents submitted to the
arbitrator.

° Arbitration to the held in Kentucky. This provision complies with
the court's latest ruling in Ally Cat v. Chauvin, 274 S.W.3d 451 (Ky. 2009).

° Customer may recover any fees and expenses paid to the
arbitrator. If the customer prevails, he may seek to recover the AAA’s fees and

expenses.

III. INSIGHT’S DRP PROTECTED CONSUMERS IN THIS CASE.

A formal arbitration proceeding between Insight and a customer (or an action
in small claims court) is the last step of the dispute resolution process — one that is
rarely necessary, because the overwhelming majority of disputes are resolved without
resort to more formal means.

At the time of filing Appellants' putative class action, Insight had already
resolved over 2,595 individual complaints arising from the upgrade and service
interruptions at issue in this case using its simple and economical DRP. (See
Affidavit of Gregg Graff, TR Vol. 5 at 732-34, Appendix 4.) This fact proves that
consumers had a simple, straightforward and cost free remedy available to them,
which is contained in Insight’s arbitration agreement. This fact also disproves

Appellants’ contention that a lack of small claims cases means that the DRP does not

work. In fact, the absence of arbitrations and/or small claims cases shows that the




informal customer service resolution option works to resolve all claims by customers
in this case.

IV. THE UNDERLYING CLAIMS IN APPELLANTS’ PUTATIVE
CLASS ACTION ARE SIMPLE AND EASILY RESOLVED USING
INSIGHT’S DRP.

Notwithstanding their agreements to arbitrate, Appellants filed this putative
class action in May 11, 2006, alleging that Insight violated the Kentucky Consumer
Protection Act, KRS 367.110, et. seq., breached its agreements governing the use of
internet service and obtained unjust enrichment. TR Vol. 1 at 1-15. Insight moved to
compel arbitration and dismiss the action. The Circuit Court granted Insight’s
Motion. TR Vol. 6 at 766, Appendix 1. The Circuit Court applied Kentucky law to
determine if the DRP was unconscionable. The Court considered whether the DRP
was either procedurally or substantively unconscionable. It found neither procedural

nor substantive unconscionability. The Circuit Court made the following findings of

fact, in the Order attached at Appendix 1, which cannot be disturbed unless clearly

€rroneous:

. The DRP is in clear and concise language.

. The title is in bold print.

. The method of referring the reader to a different screen is a
common practice in most web sites, and even many written contracts
(usually by reference to an addendum).

. Persons seeking internet access have several alternatives, including
telephone and satellite service.

. Aggrieved subscribers can either go to the Insight service agent,

arbitration or small claims court.




Small claims court provides a readily accessible and relatively
inexpensive ($20 filing fee) way to address claims of less than
$1,500 (if the subscriber prevailed the filing fee is a recoverable cost).

The Court of Appeals affirmed the Circuit Court, in the Order attached at Appendix 2,

holding as follows:

The Kentucky Supreme Court has found that Kentucky law favors
the settlement of disputes through arbitration.

Adhesion Contracts are not per se improper. In fact, they have been
credited with significantly reducing transaction costs in many
situations.

In the present situation, the consumers can choose from several
internet service providers within the Louisville area. While Insight
is the only ‘cable’ operator to provide broadband internet service, other
companies do provide high-speed internet access.

The arbitration clause within the consumer contract is a favored
means within the law of settling disputes.

The consumer also has the right to bring actions in small claims
court, thus, the right to litigate has been preserved.

The specific claims which the litigants would have are not complex
issues of law and fact. The disruption of internet service is something
which would be easy to prove in a small claims setting.

The Court of Appeals concluded as follows: “This Court finds that the Service

Agreement supplied to consumers by Insight representatives is neither procedurally

nor substantively unconscionable and that the arbitration clause therein is valid and

enforceable.” Opinion at 6. A discussion of state law begins below.




SUMMARY OF THE ARGUMENT

The [United States] Supreme Court has at least
implicitly held that a provision in an arbitration
agreement barring class procedures is not per se
unenforceable... .

-- Second Circuit Panel including now Justice
Sotomayor, In re American Express Merchants’
Litigation, 554 F.3d 300, 312 (2™ Cir. 2009)

The applicable law requires affirmation of the Court of Appeals. Kentucky
constitutional and statutory law authorizes the enforcement of arbitration agreements.
Ky. Const. §250 and KRS Chapter 417. To satisfy the mandate in the Kentucky
Constitution, the General Assembly enacted the Kentucky Uniform Arbitration Act
(hereinafter “KUAA”), which states, “A written agreement to submit any existing
controversy to arbitration or a provision in a written contract to submit to arbitration
any controversy thereafter arising between the parties is valid, enforceable and
irrevocable, save upon such grounds as exist at law for the revocation of any
contract.” ‘z KRS 417.050. This statute creates a presumption of an arbitration
agreement’s validity and the burden of rebutting that presumption shifts to the party
seeking to avoid the agreement, “and this is a heavy burden.” Valley Const. Co., Inc.
v. Perry Host Management Co. Inc., 796 S.W.2d 365, 368 (Ky. App. 1990). The
Courts below have already found Appellants failed to rebut this strong présumption.

The parties to this litigation contracted for a dispute resolution process which

uses arbitration and which does not allow class actions. There is a presumption of

validity of arbitration provisions in Kentucky. Furthermore, Kentucky law supports

the enforcement of arbitration agreements in consumer protection cases. See, e.g.




Conseco Fin. Serv. Corp. v. Wilder, 47 S.W.3d 335, 340 (Ky. App. 2001). In addition
to Kentucky law, the Federal Arbitration Act (hereinafter “FAA™), 9 U.S.C. § 2, et
seq. also contains a strong presumption in favor of arbitration and places the burden
of establishing invalidity of an arbitration agreement on the party wishing to
invalidate it. See, e.g., Carter, v. Countrywide Credit Industries, Inc., 362 F.3d 294,
297 (5™ Cir. 2004).

Conseco sets forth the standard for appellate review of a trial court’s ruling on
a motion to compel arbitration. Conseco, 47 S.W.3d at 340. On review, this Court
“defer([s] to the trial court’s factual findings, upsetting them only if clearly erroneous
or if unsupported by substantial evidence, but [the Court] reviews [de novo] the trial
court’s identification and application of legal principles.” Id. Here, the trial court
made a number of findings of fact as listed above that must be upheld. Valley
Construction holds once prima facie evidence of an agreement to arbitrate is
presented, the heavy “burden of going forward with evidence to rebut the
presumption then shifts to the party seeking to avoid the agreement.” Valley Constr.
796 S.W.2d at 368.

Insight moved to compel individual arbitrations under both the FAA and the
KUAA, and moved to dismiss the Appellants’ Complaint. The motion was granted.

As a general rule, Kentucky courts construe the KUAA and the FAA
consistent with one another. See Conseco at 340. Under the FAA and the KUAA,
agreements to arbitrate statutory consumer-protection claims do not violate Kentucky

public policy. Id. at 341; see also Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S.

440 (2006). Moreover, the FAA’s provisions “manifest a liberal federal policy




favoring arbitration agreements.” Gilmer v. Interstate/Johnson Lane Corp., 500 U.S.
20, 25 (1991). As a result of the FAA, arbitration clauses must be read as broadly as
possible, and “any doubts concerning the scope of arbitrable issues should be resolved
in favor of arbitration.” Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460
U.S. 1(1983).

Kentucky public policy strongly favors enforcing agreements to arbitrate.
Kodak Mining Co. v. Carrs Fork Corp., 669 S.W.2d 917, 921 (Ky. 1984). Indeed,
“[t]he device of arbitration has been specifically approved by our State Constitution
since 1799.” Id.; see Ky. Const. §250. Kentucky law also does not countenance
appeals from an order compelling arbitration. 4lly Cat, LLC, 274 S.W.3d at 454.
Under both the FAA and the KUAA, the arbitration clause in Insight’s Service
Agreement is binding on Appellants. Appellants’ attack on the validity of Insight’s
DRP is really a veiled attack on general public policy favoring arbitration clauses.
The FAA clearly preempts public policy arguments against arbitration clauses which
merely rekindle the hostility to arbitration that existed before the FAA and KUAA.

Finally, Appellants reference to the various United States Courts of Appeals
which allegedly support their argument is inaccurate and overly simplistic. Insight
could, and does, easily cite to the Third, Fourth, Fifth, Seventh, Eighth and Eleventh
federal circuits as having approved class action bans in arbitration clauses. Joknson v.
Suburban Bank, 225 F.3d 366 (3™ Cir. 2000); Snowden v. Checkpoint Check Cashing,
290 F.3d 631, 638 (4® Cir. 2002); Iberia Credit Bureau, Inc., v. Cingular Wireless,

LLC, 379 F.3d 159 (5™ Cir. 2004); Livingston v. Assoc. Finance, Inc., 339 F.3d 553

(7™ Cir. 2003); Pleasants v. American Express Co., 541 F.3d 853, 859 (8™ Cir. 2008);




and Jenkins v. First Amer. Cash Advance of Georgia, LLC, 400 F.3d 868, 878 (11%
Cir. 2005)>. The Sixth Circuit set aside an arbitration agreement in Floss v. Ryan’s
Family Steak Houses, 211, F.3d 306 (6™ Cir. 2000), but only because the particular
agreement was unfair, noting that compulsory arbitration is enforceable when it
provides a suitable forum for resolving statutory claims. Under this case, the Sixth
Circuit would uphold the Insight DRP because it is fair and reasonable.
ARGUMENT

L UNDER KENTUCKY LAW, INSIGHT’S DRP IS ENFORCEABLE

BECAUSE IT PROVIDES FOR MEANINGFUL AND FAIR

RESOLUTION OF CLAIMS.

It is paramount that the Court recognize that Insight’s business practices are
not at issue. Instead, this case is about a potential dispute over the length of time
service was or was not interrupted due to a one-time problem, and the concomitant
credit on customers’ bills. The DRP agreed to by all parties provides a fair method of
determining what length of time service was interrupted in a manner that is protective
of consumers and preserves all of their rights. The DRP requires consumers to resolve
disputes by (i) contacting an Insight CSR, or, if unable to resolve the issue, (11) filing
a small claims action or (iii) filing an arbitration action. Because liability was never
an issue, customers did not need counsel, expert witnesses or even to conduct
discovery. Regardless of not needing counsel, the DRP allowed the use of counsel
and the award of attorney fees since KCPA authorized such award. Punitive damages

were also available. The arbitrator was also given the power to award costs and fees

2 Jenkins v. First Amer. Cash Advance of Georgia, LLC, 400 F.3d 868, 878 (11% Cir. 2005) was cited by
both by the Trial Court and the Court of Appeals, and is attached hereto in full at Appendix 6.
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just like the small claims judge. Again, using a case-by-case analysis of the Insight
DRP, the underlying claims in this case, and the applicable law, the Court of Appeals’
decision must be affirmed.

A. Insight’s Customers With Small Claims Have Several Methods
Other Than Class Action To Resolve Those Claims.

The Circuit Court ordered Appellants to bring their claims first to Insight’s
CSR and, if dissatisfied, to submit to arbitration or small claims court. This decision
was affirmed by the Court of Appeals. Arbitration under the contract was to be
conducted under the American Arbitration Association’s (“AAA”) rules and
procedures which allow quick, inexpensive arbitration based on (i) submission of
documents, (ii) telephone hearings or (iii) in-person hearings. The DRP allowed the
customer to choose the manner of arbitration.

The AAA Consumer Due Process Protocol “expressly states that consumer
arbitration_ agreements . . . should offer all parties the option of seeking adjudication
in a small claims tribunal.” Jenkins, 400 F.3d at 879 (quoting the AAA protocol

(http://www.adr.org/protocols)). “’[A]ccess to small claims tribunals is an important

right of Consumers’ because it provides ‘a convenient, less formal, and relatively
expeditious judicial forum for handling . . . disputes’ involving small amounts of
money.” Id. So, the Service Agreement is consistent with the AAA protocol. In
Kentucky, small-claims court action is a convenient, informal, and cost-effective
forum for resolving disputes involving small sums.

As declared by the General Assembly

The purpose of [small claims court] is to improve the administration of

11




justice in small noncriminal cases, and make the judicial system more

available and comprehensible to the public; to simplify practice and

procedure in the commencement, handling, and trial of such cases in

order that plaintiffs may bring actions in their own behalf, and

defendants may participate actively in the proceedings rather than

default; to provide an efficient and inexpensive forum with the
objective of dispensing justice in a speedy manner; and generally to
promote the confidence of the public in the overall judicial system by
providing a forum for small claims.

KRS 24A.020.

Small claims court is designed to significantly reduce the transaction costs
associated with litigation. The filing fee is only $20. TR Vol. 6 at 765. The costs
associated with filing a small-claims case are recoverable by the prevailing party. Id.
at 766; 4. “A Consumer Guide [is] available from the Small Claims Clerk, which
provides step-by-step guidance through the small claims process, and collection
procedures.” JDR 315. A small-claims’ litigant has ready access to simplified non-
technical forms for prosecuting an action. KRS 24A.300. Pretrial discovery is
prohibited. Id. Legal representation is allowed but not required. KRS 24A.240. And,
Appellants would be entitled to attorneys’ fees if they prevailed on their KCPA
claims. KRS 367.220. In Insight’s case, since it specifically agreed to the jurisdiction
of small claims court, it could not remove itself to another court as suggested by
Appellants. Thus, looking to the underlying claims and the DRP, the applicable law
requires affirmation of the Court of Appeals.

B. The Circuit Court and Court of Appeals Correctly Held That

Insight’s DRP Is Not Unconscionable Under The Facts Of This
Case.

The actual arbitration clause from the Service Agreement plainly establishes

the existence of a valid agreement to arbitrate Appellants’ claims. In particular, the
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arbitration clause provides:
Binding Arbitration. The arbitration process established by this
section is governed by the Federal Arbitration Act (“FAA”), 9 U.S.C.
§§ 1-16. You have the right to take any dispute that qualifies to small
claims court rather than arbitration. All other disputes arising out of or
related to this Agreement (whether based in contract, tort, statute,
fraud, misrepresentation or any other legal or equitable theory) must be
resolved by final and binding arbitration. This includes any dispute
based on any product, service or advertising having a connection with
this Agreement and any dispute not resolved by small claims court. 7R
Vol. 1 at 46 Appendix 5.

This language clearly encompasses all of Appellants’ claims, which comprise alleged

violations of the KCPA, breach of contract, and unjust enrichment. TR Vol. 1 at 1-15.
In finding that this provision satisfied Insight’s burden of proving the

existence of a valid agreement to arbitrate, the trial court stated:
To receive the high speed internet service, subscribers sign a service
agreement which includes a mandatory arbitration clause. This clause is
included in the pleadings and neither party disputes the clear meaning
of the clause. TR Vol. 6 at 765, Appendix 1.

In addition, the trial court also found that
[t]he [arbitration] provision is in clear and concise language. The title is
in bold print. The method of referring the reader to a different screen is
a common practice in most web sites, and even in many written
contracts (usually by reference to an addendum). Id.

After the trial court issued its ruling, the Supreme Court of Kentucky

addressed another arbitration matter which further supports the trial court’s ruling,
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Ally Cat, LLC, et al. v. Hon. A.C. McKay Chauvin, et al., infra. This Court held that
under KRS 417.200, a court does not have jurisdiction to compel arbitration unless
the arbitration clause provides for an arbitration proceeding within the
Commonwealth of Kentucky. Insight’s DRP provides in pertinent part that “Any in-
person arbitration will be conducted at a location that the AAA selects in the state of
your primary residence (emphasis added).” Therefore, this dispute resolution clause
satisfies the requirements of KRS 417.200, which proves that the trial court had .
jurisdiction to compel arbitration in this matter. Also, the compliance with the
requirements of the KUAA further illustrates that the DRP is not unconscionable
under Kentucky law.

In Ally Cat, this Court again restated the Kentucky policy favoring arbitration.
The Court stated, “We do not, by this opinion, signify any retreat from our
recognition of the prevalent public policy favoring enforcement of agreements to
arbitrate. See Louisville Peterbilt, Inc. v. Cox, 132 S.W.3d 850, 854 (Ky. 2004)
(stating that Kentucky and national policy favors arbitration agreements).” Ally Cat,
LLC, at 457 (emphasis added).

II. THE ARBITRATION CLAUSE IS NOT PROCEDURALLY OR
SUBSTANTIVELY UNCONSCIONABLE NOR IS IT EXCULPATORY.

Under Kentucky law, a contract clause may be procedurally unconscionable if
the process by which the agreement is reached or the form of the agreement
constitutes “unfair surprise” to one party. Conseco, at 343. The substance of the
clause may render it substantively unconscionable also. Unconscionability of

contracts must only be determined on a case-by-case basis:
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An unconscionable contract has been characterized as ‘one which no

man in his senses, not under delusion, would make, on the one hand,

and which no fair and honest man would accept, on the other.’
Unconscionability determinations being inherently fact-sensitive,

courts must address such claims on a case-by-case basis. Id. at 342.

The Trial Court, Appendix 1, considered both the process and substance of the

Insight DRP and held it to be not unconscionable:

Reviewing the contract and arbitration clause under either the
procedural or substantive unconscionability test as suggested by the
Plaintiffs does not lead this Court to believe that provision to be
unconscionable. The provision is in clear and concise language. The
title is in bold print. The method of referring the reader to a different
screen is a common practice in most web sites, and even in many
written contracts (usually by reference to an addendum). Persons
seeking internet access have several alternatives, including telephone
and satellite service. Aggrieved subscribers can either go to the Insight
service agent, arbitration or small claims. . . . Small claims court
provides a readily accessible and relatively inexpensive ($20 filing fee)
way to address claims of less than $1,500 (if the subscriber prevailed,
the filing fee is a recoverable cost). The [onus] would be on Insight if
they elected to hire counsel on every case rather than resolve[] the
complaint quickly and equitably.

Although not yet addressed in Kentucky, other jurisdictions
have upheld arbitration agreements which preclude class action relief.
In Jenkins v. First American Cash Advance of Georgia, LLC, 400 F.3d
868 (11" Cir. 2005), the federal court addressed the very issues raised
by the Plaintiffs, including access to small claims court, economic
considerations, recovery of attorney fees and the interplay with the
state’s consumer protection law. This Court finds the Opinion
persuasive.

The Court of Appeals affirmed: “This Court finds that the Service Agreement
supplied to consumers by Insight representatives is neither procedurally nor
substantively unconscionable and that the arbitration clause therein is valid and

enforceable. Opinion at 6, Appendix 2.
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A, Insight’s DRP Is Not Substantively Unconscionable And The
Majority Of Courts Would Agree.

Both the Trial Court and the Court of Appeals have enforced Insight’s DRP.
Both refused to find unconscionability despite Appellants’ contention that the class
action ban invalidates the DRP. The “inability to bring a class action . . . cannot by
itself suffice to defeat the strong congressional preference for an arbitral forum.”
Adkins v. Labor Ready, Inc., 303 F.3d 496, 503 (4th Cir. 2002). Also, “[t]he ‘right’ to
proceed to a class action...is a procedural one that arises from the Federal Rules of
Civil Procedure.” Johnson, 225 F.3d at 371; see also Fed R.Civ.P. 23. The ‘right’ to
a class action may properly be waived by agreeing to an arbitration agreement. Id. at
369. Kentucky’s class action right is also procedural; and, Kentucky’s deference
toward arbitration agreements is stronger than the federal deference because
Kentucky’s Constitution authorizes arbitration legislation. Therefore, the Court of
Appeals’ decision must be affirmed and a majority of courts would agree.

Substantive unconscionability relies on an examination of the underlying facts
and the application of law on a case-by-case basis. Insight’s DRP is mutually binding
on both parties, provides consumers with an easy to use first step of discussing any
claim with a CSR, and an election of forums if the CSR does not provide a
satisfactory solution. TR Vol. 1 at 41, Appendix 5. Insight’s CSRs issue credits to
customers in accordance with the DRP on a daily basis. Aff. of Gregg Graff 17,
Appendix 4.

Beginning on April 27, 2006, the volume of calls to CSRs increased as Insight

began to upgrade its internet service. /d. at §8. Between April 27, 2006, and the date
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that the Appellants filed their Complaint a few weeks later, Insight DRP has already
resulted in credit to at least 2,595 customers. Id. at §16. As of August 1, 2006, all
customers that had not already received a credit were sent a clear, concise letter
asking them to request a credit voucher if they experienced any service interruption.
(Notice to Customers, TR Vol. 4 at 455, Appendix 3.) Clearly, Insight’s DRP does
not seek to avoid claims, but instead it seeks to resolve them short of litigation.

However, any customer not satisfied with the credit could, under the DRP, file
an action in small claims court or submit a claim for arbitration. The mutuality of the
DRP, ease of use of the DRP, availability of damages, fees and costs under the DRP,
and relative simplicity of the claims all require a finding that the DRP was not
substantively unconscionable. Although no Kentucky case is directly on point, the
majority of cases in other jurisdictions support a finding that Insight’s DRP is not
unconscionable.

i The Majority of Federal Appellate Courts Would Find The
Insight DRP Enforceable.

Like the Court of Appeals, most federal appellate courts would enforce the
Insight DRP based on cases that have similarly upheld arbitration clauses that do not
allow class actions.

a. The Third Circuit Would Affirm the Court of Appeals.

In Johnson, at 369, the Third Circuit upheld an arbitration clause with a class
action ban for claims arising under the Truth in Lending Act (“TILA™) 15 U.S.C.

§1601 et seq., and the Electronic Fund Transfer Act (“EFTA”), 15 U.S.C. §1693 et
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seq., while stating that there is an “inherent conflict” between compelling arbitration
with no opportunity for class action and the intent of TILA and EFTA:
Though there may be some tension between the purposes of the
debtor-protection statutes and arbitration, we are not persuaded that the

two are so at odds as to preclude arbitration in this context. The

Supreme Court has made clear that the presumption in favor of

arbitration established by the FAA is a powerful one. Because neither

the TILA nor the EFTA explicitly precludes the selection of arbitration

instead of litigation, a party who agrees to arbitrate, but then asserts

that his or her statutory claim cannot be vindicated in an arbitral forum,

faces a heavy burden. Johnson, at 369 (emphasis added).

The Third Circuit notes that “to the extent that class actions serve public interest
goals, those goals are also met by other provisions of the laws, which allow for
enforcement of the statutes by federal agencies that possess sufficient sanctioning
power to provide a meaningful deterrent to creditors who violate the terms of either
act.” Id. The same clearly can be said about Appellants’ claims in this case under the
KCPA.

The Third Circuit upheld another arbitration agreement with a class action ban
in Gay v. CreditInform, 511 F.3d 369, 395 (3d Cir. 2007) involving claims brought
under the Credit Repair Organizations Act, 15 U.S.C. §1679 et seq. and the
Pennsylvania Credit Services Act. Gay argued that her claims were not subject to the
arbitration clause because the two acts included numerous references to courts and to
class actions. The Third Circuit disagreed noting statutory claims are subject to
arbitration clauses:

The circumstance that Gay’s claims are statutory does not mean
that the Agreement could not specify that the parties to it would submit
their controversies, if any, arising from it to arbitration for resolution.

Gilmer v. Interstate/Johnson Lane Corp. 500 U.S. 20, 26 (1991) (“It is
by now clear that statutory claims may be the subject of an arbitration
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agreement, enforceable pursuant to the FAA.”); see also
Shearson/American Express, Inc. v. McMahon, 432 U.S. 220, 226
(1987) (“This duty [of the courts] to enforce arbitration agreements is
not diminished when a party bound by an agreement raises a claim
founded on statutory rights.”); Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 626 (1985)(“There is no reason
to depart from these guidelines [for enforcing arbitration agreements]
where a party bound by [such an] agreement raises claims founded on
statutory rights.”).

Gay, 511 F.3d at 378-379. Appellants’ statutory claims in the case at bar are likewise

subject to Insight’s DRP.

b. The Fourth Circuit Would Also Support The Decision
Below.

In Adkins, 303 F.3d at 502, the Fourth Circuit upheld an arbitration clause with
a class action ban over the objection of a plaintiff who argued that ban precluded
redress of his rights because the amount at stake per individual was too low and the
cost of arbitration too high so that “no plaintiff would be willing to gamble on victory
in arbitration.” Adkins claims were made ‘under the Fair Labor Standards Act, 29
US.C. §201 et seq., and West Virginia’s Minimum Wage and Maximum Hours
Standards. The Fourth Circuit quoted the Third Circuit’s Johnson opinion holding,
“simply because judicial remedies are part of a law does not mean that Congress
meant to preclude parties from bargaining around their availability.” Adkins, at 502.
The “inability to bring a class action,” held the Fourth Circuit, “cannot by itself
suffice to defeat the strong congressional preference for an arbitral forum.” Id. It
concludes by stating “Adkins’ claims amount to little more than an attempt to
undermine repeatéd pronouncements by Congress and the Supreme Court that federal

law incorporates a liberal policy favoring arbitration agreements. A refusal on our
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part to heed these pronouncements would be a dereliction of our duty under law.” Id.
at 506-507. Appellants’ claims, likewise, are subject to a valid arbitration agreement.
As in Insight’s DRP, in Adkins, the agreement specified that the arbitration be
conducted by the American Arbitration Association. /d. at 500. Kentucky policy, like
federal policy, strongly favors arbitration, and this Court should follow the reasoning
in the federal courts of appeals.

The Fourth Circuit in Snowden also upheld an arbitration clause with a class
action ban over claims arising from the TILA, the Racketeer Influenced and Corrupt
Organizations Act (“RICO”), 18 U.S.C. §1962(c), and the Maryland Consumer
Protection Act. The Court also rejected the argument “that the Arbitration Agreement
1s unenforceable as unconscionable because without the class action vehicle, she will
be unable to maintain her legal representation given the small amount of her
individual damages” in Snowden, 290 F.3d at 638. The Snowden agreement stated
that each party shall bear their respective attorneys’ fees regardless of which party
prevails. Id. The Fourth Circuit upheld the agreement noting that it stated that the
attorney fee provision only applies if consistent with the applicable law. Since
attorney fees are recoverable under the TILA, they are recoverable in an arbitration.
The same is true with the case at bar. Appellants have the right to recover in their
arbitration any type of damage available under the applicable law. Therefore, the
Fourth Circuit would uphold Insight’s DRP.

c The Fifth Circuit Would Similarly Uphold The Court
of Appeals.

The Fifth Circuit also upheld an arbitration clause with a class action ban
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holding that “. . . the arbitration clause does not leave the plaintiffs without remedies
or so oppress them as to rise to the level of unconscionability” in Iberia Credit
Bureau, Inc., 379 F.3d at 175. The court cited Perry v. Thomas, 482 U.S. 483, 493 n.
9 (1987), for the rule that state courts may not treat arbitration clauses differently than
other contract terms, and thus may only find the clause unconscionable under general
contract principles. Under Louisiana law, like Kentucky law, that is a heavy burden.
There were two different defendants with different arbitration clauses at issue in
Iberia Credit. The Fifth Circuit upheld one but not the other after a careful case-by-
case analysis and a conclusion that one contained an arbitration clause that bound
only the consumer and not the company and therefore was unconcionable. Iberia, at
168-169. The other, which contained a mutual agreement to arbitrate like Insight’s
DRP, was upheld. /d. The Fifth Circuit noted that if the offending, non-mutual section
could be severed, the arbitration agreement would be upheld, but to save the clause
would require rewriting the contract instead of simply severing the sentence. Id. at
171. Insight’s DRP, because it is mutual, is enforceable.

d The Sixth Circuit, Using A Case-By-Case Analysis,
Would Uphold The Insight DRP.

Although the Sixth Circuit has not upheld an arbitration agreement with a class
action ban, it has expressed support for such an agreement in Floss, 211 F.3d at 306,
which involved FLSA claims. Despite arbitration being a suitable forum for an FLSA
claim, the Sixth Circuit found the particular forum in Floss was unable to provide for
effective vindication of the plaintiffs’ claims, because the arbitration service was

clearly unfair. The employee had an agreement with a third-party arbitration service
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where, “[the arbitration service] agrees to provide an arbitration forum in exchange
for the employee’s agreement to submit any dispute with his potential employer to
arbitration...” Id. at 309-310. The arbitration service has complete discretion over
the rules and procedures to be used in the proceedings, and had unlimited right to
change the rules without the employee’s consent. The Sixth Circuit noted that
compulsory arbitration has been upheld in Sherman Act and RICO claims, and that
there was “no compelling reason for drawing a distinction between these statutes and
the FLSA.” Id. at 313.

The same, however, cannot be said of the AAA in the Insight DRP. Insight
customers have the discretion to choose small claims, arbitration, and the type of
arbitration proceeding, and the proceedings must be held in the state of the customer’s
primary residence. Therefore, Floss is yet another case supporting the trial court and
Court of Appeals rulings in this case.

e The Seventh Circuit Would Support the Court of
Appeals Decision.

The Seventh Circuit upheld a class action ban because the parties contracted
for it in Livingston, 339 F.3d at 559, holding that “[t]he Arbitration Agreement at
issue here explicitly precludes the [borrowers] from bringing class claims or pursuing
‘class action arbitration,” so we are therefore ‘obliged to enforce the type of
arbitration to which these parties agreed, which does not include arbitration on a class
basis.”” Like Insight’s DRP, the clause in Livingston was mutual and allowed the
arbitrators to award fees if fees are authorized by law. Id. at 555. Livingston argued

that the AAA was biased in favor of Associates, but the Seventh Circuit quickly
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rejected that argument. Id. The Appellants in this case have also made the same
argument against the AAA. This Court should follow the Seventh Circuit and reject
their argument.

j A The Eighth Circuit Would Support Insight’s DRP.

The Eighth Circuit, interpreting Missouri law, reached the same conclusion in
Pleasants v. American Express Co., 541 F.3d 853, 858-859 (8% Cir. 2008). In
Pleasants, a consumer filed a putative class action under the TILA and sought to
invalidate an arbitration clause with a class action ban based on an intermediate state
court ruling which found a similarly worded class action waiver to be unconscionable.
Id. The Eighth Circuit ruled that the arbitration clause in Pleasants had at least one
important difference: It did not limit Pleasants’s remedies. TILA claims allow a
prevailing plaintiff to recover attorney fees and the arbitration clause did not prohibit
that award. /d. The Insight DRP also allows attorney fees if the underlying claim
would allow it.

g The Eleventh Circuit Would Agree With the Court of
Appeals.

The Eleventh Circuit in Jenkins upheld an arbitration agreement with class
action ban in a case involving payday loans. Jenkins, 400 F.3d at 879. In so finding it
looked to Randolph v. Green Tree Fin. Corp.-Alabama, 244 F.3d 814, 819 (11" Cir.
2001), which also uphold an arbitration agreement with a class action ban. In Jenkins,
the court applied Georgia law and concluded that a class action ban by itself is not
unconscionable or exculpatory and preserves the right to litigate small claims. Id. at

878-879. The DRP includes all of the required features including preservation of
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remedies and a small claims provision. The Appellants are not entitled to a procedure
in which they do not have some burden. The customer’s only burden is to call Insight
for a refund, then choose to file in small claims or for arbitration if there is a dispute
over that refund. That burden is not unconscionable.

h. Using a Case-by-Case Analysis, The First Circuit
Would Affirm the Court of Appeals.

Although the First Circuit has not upheld an arbitration clause with a class
action ban, under the reasoning of Kristian v. Comcast, 446 F.3d 25, 29 (1* Cir.
2006), it would do so under the facts of Insight’s case. Kristian involves antitrust
claims and that sets it apart from Appellants’ claims in this case. Id. at 29. In Kristian,
the court said the arbitration agreement was invalid for antitrust claims because it
explicitly barred the recovery of treble damages; and, for that reason alone, it did not
apply. Id. In discussing whether the ban on class actions in Comcast’s arbitration
clause was unconscionable, the Kristian Court distinguished cases concerning TILA
claims that found that such a ban was not unconscionable:

[Plrosecuting a typical TILA claim is vastly different from prosecuting

an antitrust claim because of the sheer complexity of the latter.—In a

cases such as Snowden, there is a specific transaction at issue. Whether

there is a TILA violation usually hinges on whether the facts about that

transaction do or do not establish a violation of the TILA. This is not a

particularly difficult analysis. . . . By contrast, whether a company’s

action constitutes an antitrust violation is usually a complicated
question of fact. The law that then applies to those facts is equally
complex. This complexity of prosecuting an antitrust claim is-
confirmed by the unopposed experts’ affidavits provided by Plaintiffs,
which describe the great expense and labor required by such a case.

Id. at 57. If the same court analyzed this case, it would uphold the agreement because

Insight’s DRP does not limit remedies for any claim, the underlying claims are simply
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and can be easily resolved.

ii. The Majority of Federal District Courts Would Uphold
Insight’s DRP.

Many courts other than Federal Circuit Courts have reached the same
conclusion as the trial court and Court of Appeals in this case. See, e.g., Strawn v.
AT&T Mobility, Inc., 593 F.Supp.2d 894 (S.D.W.V. 2009), in which the U.S. District
Court for the Southern District of West Virginia reiterated that “It is noteworthy that
the courts of appeal, including our own, are nearly unanimous in upholding a waiver
of collective litigation in favor of an otherwise binding arbitration provision.”
Strawn, at 899, ft. 4. The Strawn Court upheld the dispute resolution clause at issue
noting that the clause allowed consumers to pursue small claims actions in state court
and did not limit their right to attorney fees, just as with the Insight DRP. Id.

The U.S. District Court, Eastern District of Michigan, interpreting Michigan
law, upheld a dispute resolution clause in Francis v. AT&T Mobility, LLC, 2009 WL
416063 (E.D.Mich. 2009). The Court held that, “Faced with the issue, the Michigan
Supreme Court would conclude that Francis’ waiver of the right to file or participate
in a class action lawsuit is not substantively unconscionable...and, in the absence of
substantive unconscionability, Francis’ claim of unconscionability fails as a matter of
law.” Francis, at 10. In Francis, the claims were brought under a state consumer
protection law that allowed for an award of reasonable attorney fees just as does the
KCPA. Also, the same Court upheld another dispute resolution clause in Adler v.
Dell, Inc., 2008 WL 5351042 (E.D.Mich. 2008) under Texas and Michigan law.

The U.S. District Court for the District of South Carolina upheld a dispute
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resolution clause in Smalls v. Advance America, 2008 WL 4177297 (D.S.C. 2008).
South Carolina applies a standard similar to Kentucky. Smalls, at 14. The Court
found that the dispute resolution clause did not violate South Carolina public policy,
nor was the dispute resolution clause unconscionable. The Court noted that
“Plaintiff’s ‘inability to bring a class action...cannot by itself suffice to defeat the
strong congressional preference for an arbitral forum (internal citations omitted).””
Id. at 16.
iii. State Courts Would Affirm the Court of Appeals.

Numerous other state courts have likewise found arbitration clauses with a

class action ban to be completely enforceable.

a Alabama and Delaware Would Affirm the Court of
Appeals.

For example, the Alabama Supreme Court held that a court should not alter the
agreement of the parties whose arbitration agreements do not provide for class
actions. Med Center Cars, Inc. v. Smith, 727 S0.2d 9, 20 (Ala. 1998) rehearing denied
(1998). Delaware courts have held that an arbitration agreement that surrenders the
class action right is enforceable. Edelist v. MBNA America Bank, 790 A.2d 1249,
1261 (Del. Super. Ct. 2001).

b. Hllinois Would Affirm the Court of Appeals.

In Illinois, the state court has upheld a class action ban and suggested that
whether an individual “is entitled to participate in a class action as a matter of right is
a question of public policy, which we suggest should be addressed by the legislature.”

Rosen v. SCIL, LLC, 799 N.E.2d 488, 494 (Ill. App. 2003) appeal denied 807 N.E.2d
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982 (2004).
c New York Would Affirm the Court of Appeals.

New York has concurred stating “given the strong public policy favoring
arbitration and the absence of a commensurate policy favoring class actions, we are in
accord with authorities holding that a contractual proscription against class actions,
such as contained in the Agreements, is neither unconscionable nor violative of public
policy. Ranieri v. Bell Atl. Mobile, 759 N.Y.S.2d 448, 449 (N.Y. App. Div. 2003)
leave to appeal denied (2003).

d. Texas and Tennessee Would Affirm the Court of
Appeals.

Texas has agreed that a person has no entitlement to proceed as a class action.
AutoNation USA Corp. v. Leroy, 105 S.W.3d 190, 200 (Tex. App. 2003). See also,
Pyburn v. Bill Heard Chevrolet, 63 S.W.3d 351, 364 (Tenn. App. 2001) appeal
denied (2001).

B. The Mutual and Bilateral Small Claims Procedure Precludes a
Finding of Unconscionability.

Insight, through its Petition for Discretionary Review, asked this Court to find
that the small claims court procedure alone establishes there is no substantive
unconscionability. The Circuit Court found persuasive the federal court case of
Jenkins, at 868. In that case, the Eleventh Circuit considered access to small claims
court in upholding a contractual agreement which precluded class action relief. The
small claims provision is mutual and bilateral, applying to both parties equally.
Appellants’ claims may be brought there and the procedures are simple and easy to

follow with or without an attorney. Small claims court is designed to significantly
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reduce the transaction costs associated with litigation. The costs associated with filing
a small-claims case are recoverable by the prevailing party. “A Consumer Guide [is]
available from the Small Claims Clerk, which provides step-by-step guidance through
the small claims process, and collection procedures.” JDR 315. A small-claims
litigant has ready access to simplified non-technical forms for prosecuting an action.
KRS 24A.300. Pretrial discovery is prohibited. Id. Legal representation is allowed but
not required. KRS 24A.240. Plaintiffs would be entitled to attorneys’ fees if they
prevailed on their consumer-protection claims. KRS 367.220.

Many courts have concluded that preserving the right to litigate small claims
precludes a finding unconscionability. See e.g., Jenkins, at 879; Iberia, at 175 n.19;
Davidson v. Cingular Wireless LLC, 2007 WL 896349 (E.D.Ark. 2007). Moreover,
the claims here are well suited for small claims court.

As noted by the Illinois Supreme Court “[t]he nature of the underlying claim is
also relevant to [the substantive unconscionability] inquiry.” Kinkel v. Cingular
Wireless LLC, 857 N.E.2d 250, 268 (I11. 2006). The Kinkel Court then explained that

[s]ome claims will be obvious to the typical consumer. For example, if

a consumer is charged twice for the same product or service, is charged

for a product or service that was not received, or is charged a fee that is

not specified in the contract, he or she can be expected to recognize

such a claim. An individual consumer can bring such a claim to the

attention of the other party and, if not satisfied with the response, may

be able to make his or her case in arbitration or in small claims court

without the assistance of an attorney. Id.

Here, Appellants’ claims concern the sort of obvious claims referred to in Kinkel,

simple contract and KCPA claims. This court should uphold Insight’s DRP because

Appeallants’ claims are obvious to the typical consumer just as in Kinkel. As in
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Kinkel, a typical consumer can bring such a claim to Insight’s attention and can
arbitrate or bring a small claims action without assistance of counsel. Just as in
Kinkel, this Court should find no unconscionability.

C. The Bilaterial Confidentiality Clause Does Not Mandate A Finding
That The DRP Is Unconscionable.

A number of courts have concluded that a confidentiality provision as part of
arbitration clause does not render the clause substantively unconscionable. See eg.,
lberia, cited infra; Parilla v. IAP Worldwide Servs. VI, Inc., 368 F.3d 269, 281 (3¢
Cir. 2004) (“We conclude that the confidentiality provisions . . . are not
unconscionable or violative of the public policy embodied in Title VII . . . .”) and
Monroe v. Citigroup, Inc., 2003 U.S. Dist. LEXIS 26316 (N.D. Fla. 2003).

In concluding that the confidentiality agreement at issue before it was not
substantively unconscionable, the fberia Court noted that “the creation of precedent—
one of the plaintiffs main concerns—can cut both ways, since precedent can be
helpful or harmful, depending on the decision,” and that “a corporate repeat-player
can use confidential settlements to prevent a court from making adverse findings, and,
while confidential settlements are not completely analogous to confidential
arbitration, it is instructive that Louisiana law does not prohibit them.” Iberia, at 176.
Both of these points are relevant here.

The plaintiffs in Monroe made a “passing . . . argu[ment] that the
confidentiality ... render[ed] their arbitration agreements unconscionable.” Monroe,
2003 U.S. Dist. LEXIS 26316 at 14. And like Appellants here, the plaintiffs in

Monroe “failed to offer anything more than speculative arguments on this issue.” Id.
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D. The DRP Is Not Exculpatory Because It Does Not Limit Fees Or
Any Available Damages.

An exculpatory contract clause is one that protects one party from its own
liability. Appellants erroneously argue that the DRP effectively allow Insight to
escape from liability because the relatively small amount of damages for individual
claimants will discourage claims.

Insights” DRP however does not limit Appellants’ damages allowing attorney
fees for their consumer protection claims. Appellants’® argument fails to appreciate the
fact that a trial court’s discretion to deny or limit attorneys’ fees to a prevailing
plaintiff under the KCPA is greatly circumscribed by the public policy expressed in
the KCPA. A prevailing plaintiff in a KCPA claim is entitled to a judgment that
makes her whole, including attorneys’ fees and costs. The Kentucky Supreme Court
made this clear in Alexander v. S & M Motors, Inc., 28 S.W.3d 303 (Ky. 2000). In
discussing the limitations on a trial court’s discretion to deny or limit an attorneys’
fees award under KRS 367.220, the Alexander Court began by noting that

[i]n many, if not most, consumer protection cases, the monetary value
[of the underlying claim] is typically low. Should the court focus
strictly on the dollar value of the ultimate award when considering
attorney fees and costs, the intended remedial goal of the statute would
be thwarted, if not entirely defeated. Simply put, if, in these cases,
attorney fees and costs do not provide a reasonable return, it will be
economically impossible for attorneys to represent likely litigants.
Thus, practically speaking, the door to the courthouse will be closed to
all potential parties excepting those with either a strong probability of
substantial damages, or those with sufficient economic resources to
personally afford financing the expense of litigation. Such a situation
would indeed be ironic, since it is precisely those with ordinary
consumer complaints, who cannot afford to pay attorney fees, for
whom these remedial acts are designed.

Id. at 305-06.
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The Alexander Court then held that “a trial court’s polar star when considering
a motion for attorney fees under the KCPA is keeping the courthouse door open for
those aggrieved by violations of the act.” Id. at 306. The rest of the Alexander makes
clear that the trial court abuses its discretion by refusing to award a prevailing
plaintiff sufficient attorneys’ fees to make her whole.

At issue in 4lexander were two different cases in which a trial court denied the
prevailing plaintiff attorneys’ fees in KCPA case. But in both cases, the jury awarded
the plaintiff a sizeable punitive-damage award, which was sufficient to pay the entire
amount claimed for attorneys’ fees by plaintiff’s counsel in litigating the case. Id. at
306.

In the first case, the jury awarded the plaintiff, Wanda Childers, $ 6,748.89 in
compensatory damages and $25,000 in punitive damages. Ms. Childers claimed
$24,965.23 in reasonable attorneys’ fees based on a rate of $ 120 an hour. /d In
holding that denying the plaintiff attorneys’ fees was not an abuse of discretion, the
Alexander Court explained:

[tlhe punitive damage award prevented Childers’ favorable judgment

from being turned into a Pyrrhic victory. That is, even after factoring in

attorney fees and litigation costs, Childers was not made less than

whole by the jury’s verdict. Further, the denial of an award for attorney

fees in this case did not prevent Childers’ attorney from making a

reasonable return on his efforts. Finally, we do not believe that the

denial of attorney fees in Childers’ case will deter others aggrieved by

violations of the KCPA from bringing suit in the future or attorneys

from representing them.

Id. (emphasis added).

By implication, Alexander necessarily holds that a trial court abuses its
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discretion by awarding a prevailing plaintiff in a KCPA case an amount in attorneys’
fees that fails to make the plaintiff whole or prevents the plaintiff’s attorney from
making a reasonable return on his or her efforts. Therefore, because Appellants have
an economical and practical forum in which to bring their claims, the DRP is not an
exculpatory clause.

In a cased filed in the Eastern District of Michigan and interpreting Michigan
law which also has an attorney fee provision in its consumer protection statutes, the
court dismissed attorney affidavits out of hand:

Francis’ proffered opinions of two Michigan attorneys, opining that

they and other Michigan lawyers would be unwilling to represent an

individual [Michigan Consumer Protection Act] claimant such as

Francis “on a contingent fee basis,” overlooks the [Michigan Consumer

Protection Act’s] award of reasonable attorney’s fees for the very

purpose of obtaining relief for individual consumers which would

otherwise be precluded by the monetary constraint of an attorney

recovering only a contingent fee on a low value award. Francis v.

AT&T Mobility, LLC, 2009 WL 416063, *4 (E.D.Mich. 2009).

Kentucky law also allows for reasonable attorney fees and thus this Court should
reach the same conclusion as the District Court in Michigan. The same analysis
should be made concerning the affidavits filed by Appellants in this case.> Of note,
Appellants’ own counsel do not assert that they will cease representing their clients
without a class action.

In conclusion, although an unconscionability analysis requires a case-by-case

examination, caselaw in other jurisdiction support the analysis of the trial court and

Court of Appeals in this case.

* The trial court in making findings of fact contrary to the affidavits completely rejected the facts as set out
in them,
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E. The DRP Is Not Procedurally Unconscionable.

Appellants and Amici asked this Court to ignore well established Kentucky
law that requires a finding of both procedural and substantive unconscionability
before refusing to uphold an arbitration agreement. Both findings are necessary. In
Kentucky, the standard for evaluating procedurally unconscionability is set out in
Conseco which defines it in footnote 22 as follows:

Procedural, or “unfair surprise,” unconscionability “pertains to the

process by which an agreement is reached and the form of an

agreement, including the use therein of fine print and convoluted or
unclear language.... [It] involves, for example, ‘material, risk-shifting’
contractual terms which are not typically expected by the party who is

being asked to ‘assent’ to them and often appear [ ] in the boilerplate of

a printed form.” Harris v. Green Tree Financial Corp., 183 F.3d 173,

181 (3™ Cir. 1999) (citations and internal quotation marks omitted).

The notion of procedural unconscionability thus includes many of the

concerns raised by contracts of adhesion. Substantive unconscionability

“refers to contractual terms that are unreasonably or grossly favorable

to one side and to which the disfavored party does not assent.” Id. at

343, n. 22.

In Conseco, the Court of Appeals states that even adhesive contracts are enforceable
if the arbitration clause is not “abusive or unfair.” Id at 343. To make this
determination, the Conseco court asked if the arbitration clause was concealed or
disguised, were its provisions clearly stated, and was the effect “is not such as to alter
the principal bargain in an extreme or surprising way.” Id.

When Insight’s DRP was reviewed by the trial court under the Kentucky
standard, the trial court made several findings of fact relevant to procedural
unconscionability, including (i) the DRP is in clear and concise language, (ii) the

method of referring the reader to a different screen is a common practice in most web

sites and many written contracts (usually by reference to an addendum), and (iii)
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persons seeking internet access have several alternatives. Order, at Appendix 1. With
these findings, Conseco is satisfied. The clause cannot be concealed or disguised if
the method of referring to a screen is common and the language is clear and concise.
The DRP certainly did not alter the principal bargain of obtaining internet service.
And customers cannot be forced to sign under duress if there are alternatives to the
service.

Appellants’ procedural argument fails because it concentrates on the fact that
the Service Agreement can be described as a contract of adhesion and that Insight can
be said to have bargaining power. Under Kentucky law, as all over the United States,
contract of adhesion between corporations with bargaining power and consumers are
upheld every day and even lauded as reducing costs for those same consumers. See,
e.g., Conseco at 32 (citing Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7™ Cir. 1997).

Appellants also argue that they had no alternative but that ignores the clear
availability of alternative high-speed internet services as found by the trial court.
Appellants end their argument by stating that the manner in which Insight informed
customers of contract terms ensured that the customers would not see or understand
it; but that argument also fails. As the trial court found, the manner is typical of web
contracts and written contracts. There is nothing procedurally deficient in Insight’s
DRP.

nI. APPELLANTS’ AND AMICI AUTHORITY DOES NOT SUPPORT A
REVERSAL OF THE COURT OF APPEALS IN THIS CASE.

All of the cases cited by Appellants and Amici can be distinguished either

because (A) they are based on the law of other states which differ from Kentucky’s
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strong law supporting arbitration; (B) they are based on a dispute resolution clause
with language significantly different than the Insight DRP; (C) their facts involve
complex liability issues such as antitrust which set them apart from the facts at issue;
or (D) they actually support Insight’s position but were cited for some narrow holding
with no applicability. Appellants’ cases are distinguished below.

A. Cases Based on State Law that Differs from Kentucky’s Law Are
Not Controlling or Persuasive In This Case.

Appellants cases are inapposite because they are based on state laws that differ
materially from Kentucky law. In Scott v. Cingular, 161 P.3d 1000 (Wash. 2007), the
Court noted that Washington customers did not use the arbitration procedure. The
Appellants, too, attempt to indicate that Insight Customers do not use the DRP;
however, that is clearly untrue in this case as is shown by the more than twenty-five
hundred customers who utilized the DRP to obtain a credit on their bill.

The dissent in Scott is particularly instructive on the issues. The dissent points
out that Washington, like Kentucky, does not statutorily address waivers of class
actions. California’s consumer protection law includes an antiwaiver provision
stating “[a]ny waiver by a consumer of the provisions of this title is contrary to public
policy and shall be unenforceable and void.” The Scott majority relied upon
California case law in holding the arbitration provision and class action waiver
unenforceable. The dissent points out that Washington law is simply different and
distinguishable from California. The dissent goes further by stating that if
Washington is to adopt an antiwaiver policy like California, “it should come from our

legislature, not this Court.” Id. at 1009. Kentucky does not have a statute similar to
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California, and the case law from California jurisdiction and other similar
jurisdictions, is inapplicable to this case including Discover Bank v. Superior Ct., 113
P.3d 1100 (Cal. 2005); Hall v. AT&T Mobility, LLC, 2009 WL 872019 (D.N.J. 2009);
Caban v. J.P. Morgan Chase & Co., 2009 WL 890392 (S.D.Fla. 2009); Chalk v. T-
Mobile USA, Inc., 560 F.3d 1087 (9™ Cir. 2009); Lowden v. T-Mobile USA, Inc., 512
F.3d 1213 (9™ Cir. 2008); Cooper v. QC Fin. Servs., Inc., 503 F.Supp.2d 1266 (D.
Ariz. 2007) (relying on California law); and, Szetela v. Discover Bank, 97 Cal. App.
4™ 1094 (Cal. Ct. App. 2002).

The three dissenters in Scott also points out that the majority, in holding the
arbitration provision unconscionable, is claiming that if a consumer could not obtain
legal representation, Cingular would always “win.” However, the dissent correctly
points out that this same argument “would apply as well to claims brought in small
claims court, where legal representation [in Washington] is not permitted. Yet, of a
certainty this court would not hold small claims court proceedings substantively
unconscionable because plaintiffs cannot be represented by attorneys.” Scott, at 1013.
It is worth noting that small claims proceedings were not available under the
arbitration agreement in Scott. Clearly, Kentucky law is different.

The Western District Federal Court in Washington, in Coneff'v. AT&T Corp.,
620 F.Supp.2d 1248 (W.D. Wash. 2009), relied upon Scott, which as discussed supra
is not instructive in this case. Moreover, Coneff was decided after finding that the
“pro-consumer features” were actually illusory. However, the clear evidence in this
case shows that the Insight DRP is far from illusory, and in fact provided efficient and

effective remedies for over twenty-five hundred customers.
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