






































agreement was communicated to customers in a manner that ensured that few, if any,
would read and understand the arbitration clause. For example, consumers signing up for
service online were asked to agree to the terms of the agreement shown in a box of text,
but neither the arbitration clause, its ban on class actions, nor its secrecy provision were
initially visible in the text box. (App. 5, Schnuerle Aff. § 14; App. 6, Gilbert Aff. ] 12;
App. 10, Straub Aff, 9§ 14.) Customers also testified that no one at Insight pointed out or
explained the arbitration provision to them, that they did not understand that they had
given up any rights to go to court by purchasing Insight’s services, and that they did not
know what an arbitration agreement was. (App. 5, Schnuerle Aff. J 5-6; App. 6, Gilbert
Aff. § 5; App. 7, Johnson Aff. §9 5-6; App. 8, Roddy Aff. §9 5-6; App. 9, Duvall Aff. Y
5-6; App. 10, Straub Aff. ] 5-6.)

The evidence established further that Kentucky residents could not obtain cable
internet broadband services without agreeing to Insight’s contract, because Insight was
the only local provider of such services. (App. 5, Schnuerle Aff. § 3; App. 6, Gilbert Aff.
9 3; App. 7, Johnson Aff. § 3; App. 8, Roddy Aff. § 3; App. 9, Duvall Aff. | 3; App. 10,
Straub Aff. § 3.) While two competing corporations offered different kinds of internet
service—not high-speed broadband—Insight’s own evidence demonstrates that those
competitors also prohibit their customers from bringing or joining class actions. (App.
15, Exs. B and C to Insight’s Opp’n to Pls.” Mot. for Temporary Inj. (customer service

agreements of BellSouth DSL and HughesNet Broadband Satellite)’; VR No. 1:

? While the HughesNet contract provided by Insight did not include the portion of the
agreement that lays out the class action ban, the HughesNet website confirms that the
subscriber agreement contains a class action ban. See HughesNet Satellite Internet, Rural
High-Speed Internet Service, http://consumer.hughesnet.com/plans.cfin (scroll to bottom
(continued)




10/27/06; 13:20:53.)

Second, Plaintiffs presented key evidence demonstrating that Insight’s customers
would not be able to effectively pursue the claims alleged in this case on an individual
basis. Plaintiffs swore under oath that, given the relatively small amount of money they
stood to recover—the average Insight monthly broadband charge is $40 (VR No. 1:
10/27/06; 13:09:23)—they would not pursue this matter on an individual basis, either
through arbitration or small claims court. (App. 5, Schnuerle Aff. 99 12-13; App. 6,
Gilbert Aff. Y 10-11; App. 7, Johnson Aff. 9 10-11; App. 8, Roddy Aff, 99 11-12;
App. 9, Duvall Aff. Y 12-13; App. 10, Straub Aff. 9§ 12-13.) In particular, Plaintiffs
testified that they would not risk paying $125, the fee required by the American
Arbitration Association (“AAA™) for consumer disputes, to arbitrate their disputes
individually, because of the relatively small amount of money that could be recovered
compared to the expenses they would incur in arbitrating the dispute, including attorneys’
fees and investment of time and effort. /d. Additionally, Plaintiffs argued to the trial
court that the secrecy provision of Insight’s arbitration clause further stacked the deck
against consumers. (App. 4, Pls.” Resp. to Defs.” Mot. to Dismiss Action and to Stay
Action and Compel Arbitration 34-35.)

Plaintiffs also submitted expert affidavits demonstrating that even if Plaintiffs had
been willing and able to pursue their claims individually, either in arbitration or small
claims court, they would have been unable to obtain counsel. Two prominent Kentucky

attorneys with extensive experience representing consumers in disputes with a wide range

of page; click on “HughesNet Terms and Conditions”; and select “Subscriber Agreement
with Warranty: For your Home” from the menu at left) (last visited Oct. 13, 2009).




of businesses testified that few, if any, attorneys would represent these customers in
individual actions; because the amount of money at stake in a single claim was too small
relative to the time and expense required to pursue the matter, individual representation
would be economically infeasible even if individual consumers prevailed and were
awarded attorneys’ fees. (App. 12, Friedman Aff. §§ 7-10; App. 13, Spiegel Aff. ] 7—
10.) Insight did not introduce any evidence to contradict this testimony. While its
lawyers argued that consumers would have a remedy in individual actions, it never
sought to prove this contention. Moreover, Insight’s insistence that consumers would
have a remedy in individual actions is belied by Insight’s concession that only one
customer—out of 1.3 million—has ever filed an arbitration against the company, and not
a single customer has ever filed a case against Insight in small claims court. (VR No. 1:
10/27/06; 13:37:40.)

Notwithstanding this record, the trial court granted Insight’s motion on October 6,
2006. Plaintiffs appealed, and the Court of Appeals affirmed on September 26, 2008.
This Court granted review of Plaintiffs’ Motion for Discretionary Review on June 17,

2009, and Insight’s Cross Motion for Discretionary Review on August 19, 2009.

ARGUMENT
SUMMARY OF ARGUMENT
This case involves the enforceability of the mandatory arbitration clause that
Insight includes in its standard consumer contracts. The dispute, however, is not about

arbitration itself but about whether a corporation may exculpate itself from liability for

violating Kentucky’s consumer protection laws. Specifically, Insight has embedded a




clause into its contract that prohibits consumers from taking part in a class action, in
arbitration or in court, under circumstances where the case can proceed either as a “class
action[] or not at all.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 161 (1974). By
prohibiting class actions under all circumstances, Insight has crafted an arbitration clause
that prevents its customers from vindicating their rights in situations where each
individual has suffered only small-value damages. Therefore, under generally applicable
principles of Kentucky contract law, Insight’s arbitration clause is unenforceable.

First, the uncontradicted factual record in this case demonstrates that Insight’s
class action ban, if enforced, would prevent these consumers from vindicating their
rights. As such, it is substantively unconscionable under Kentucky law, which embodies
a strong tradition of protecting consumers and, accordingly, refuses to enforce
exculpatory clauses when they are imposed by a sophisticated corporation on an
individual consumer. For precisely the same reason, numerous other jurisdictions have
refused to enforce exculpatory class action bans; these courts include the United States
Courts of Appeals for the First, Second, Third, and Ninth Circuits, the highest courts of
Alabama, California, New Jersey, Illinois, Massachusetts, New Mexico, Washington, and
West Virginia, federal courts applying the law of Arizona, California, Florida,
Massachusetts, Michigan, Missouri, and state appellate courts in Florida, Missouri, Ohio,
Oregon, Pennsylvania, and Wisconsin. Furthermore, contrary to Insight’s dubious
assertions, the exculpatory and unconscionable nature of Insight’s class action ban cannot

be remedied by its references to small claims court, the rules of the American Arbitration

Association, or New York law.



Second, Insight’s arbitration clause contains another substantively unconscionable
provision: a gag rule on consumers proceeding in arbitration. Because Insight, unlike its
customers, is a “repeat player” in arbitration, the secrecy provision gives Insight access to
information that is unavailable to consumers and creates an unfair advantage for Insight.

Third, this Court should hold that a demonstration of procedural
unconscionability is not required in situations like the one here, where a large corporation
has crafted an arbitration clause that prevents individuals from vindicating their
substantive rights. To the extent that procedural unconscionability is required, however,
Plaintiffs have amply demonstrated that it is present in this case, because Insight imposed
its arbitration clause on consumers in a manner that deprived them of any opportunity to
understand its meaning or negotiate its contents.

Finally, because Insight’s arbitration clause is permeated with unconscionability,
the entire arbitration clause is unenforceable.

L STANDARD OF REVIEW.

The determination whether an arbitration clause is unconscionable is a question of
law subject to de novo review. Mortgage Elec. Registration Sys., Inc. v. Abner, 260
S.W.3d 351, 354 (Ky. App. 2008).

IL THE ENFORCEABILITY OF INSIGHT’S ARBITRATION CLAUSE IS
FOR THE COURT TO DETERMINE UNDER KENTUCKY LAW.

As a threshold matter, as both the trial court and Court of Appeals correctly held,
the question of whether Insight’s arbitration clause is enforceable is for the court to
decide under Kentucky law. (App. 1, Op. of Ct. of Appeals 46 (deciding
unconscionability of arbitration clause under Kentucky law); App. 2, Op. of Circuit Ct.

2-3 (same).)




A. A Court, Not an Arbitrator, Must Determine Whether Insight’s
Arbitration Clause Is Unenforceable.

It is abundantly clear under both Kentucky and federal law that the enforceability
of an arbitration clause is a question for a court, not an arbitrator.* As the United States
Supreme Court has made clear, a challenge is for the court to decide if “the challenge is
to the arbitration clause itself.” Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440,
445 (2006). In contrast, challenges to the contract as a whole may be decided by an
arbitrator. Id This Court independently reached the same conclusion prior to Buckeye;
disputes must resolved by a court if they go to the “arbitration agreement itself.”
Louisville Peterbilt, Inc. v. Cox, 132 S.W.3d 850, 851 (Ky. 2004).

In this case, Plaintiffs make no allegations relating to the enforceability of the
contract as a whole. Instead, “because these claims attack the enforceability of the
arbitration clause separate from the underlying . . . agreements, the claims are to be
determined by a court, not an arbitrator.” Burden v. Check Into Cash of Kentucky, LLC,
267 F.3d 483, 492 (6th Cir. 2001). The Court of Appeals addressed precisely this issue in
Mortgage Electronic Registration Systems, Inc. v. Abner and squarely rejected the
argument Insight makes here. The court emphasized that, as in the present case,
“Appellees are not simply claiming that the [] contract as a whole is unconscionable, but
rather that the arbitration clause itselfis unconscionable and unenforceable.” 260 S.W.3d
at 353 (emphasis in original). As such, the determination of enforceability was plainly

for the court, not an arbitrator, because “the court—not an arbitrator—must decide

* This fact conclusively refutes Insight’s attempt to argue the contrary in its Cross Motion
for Discretionary Review, at 6-8.




whether the parties have agreed to arbitrate based on fundamental principles governing
contract law.” Id. (citing Louisville Peterbilt, 132 S.W.3d 850). See also Conseco Fin.
Servicing Corp. v. Wilder, 47 S.W.3d 335, 341-44 (Ky. App. 2001) (court decides
challenge to enforceability of arbitration clause).

This black-letter rule is not altered by the fact that the factors that make Insight’s
arbitration clause adhesive also apply to the contract as a whole. See Appellees’ Cross
Mot. for Discretionary Review 6.° In Conseco Finance Servicing Corp. v. Wilder, the
leading Kentucky case on unconscionability in arbitration, the court defined a contract of
adhesion as “a standardized contract, which, imposed and drafted by the party of superior
bargaining strength, relegates to the subscribing party only the opportunity to adhere to
the contract or reject it.” 47 S.W.3d at 342 n.20. Notably, in Conseco, the party
challenging the arbitration clause specifically argued that the contract as a whole was
adhesive. The court nevertheless undertook the unconscionability analysis itself rather
than sending the dispute to arbitration. /d. at 341-44. Conseco therefore demonstrates
that, under Kentucky law, a dispute about the enforceability of an arbitration clause is not
transformed into a dispute about the contract as a whole merely because the arbitration
clause is embedded in an adhesive contract. See also Nagrampa v. MailCoups, Inc., 469
F.3d 1257, 1264 (9th Cir. 2006) (en banc) (courts cannot avoid their obligation to
determine whether an arbitration provision is enforceable “simply because controlling

substantive state law requires the court to consider, in the course of analyzing the validity

’ The adhesive nature of Insight’s arbitration clause will be discussed more fully infra
Part V.B.




of the arbitration provision, the circumstances surrounding the making of the entire
agreement”),

In sum, the court below correctly reasoned that only a court, not an arbitrator, can
determine the validity of Insight’s arbitration clause.

B. Kentucky Law Governs Insight’s Arbitration Clause.

Under Kentucky choice of law rules, Kentucky law unquestionably applies in this
case.> This Court has made clear that, even when a contract contains a choice of law
clause, “[j]ustice, fairness, and the best practical result may best be achieved by giving
controlling effect to the law of the jurisdiction which, because of its relationship or
contact with the occurrence or the parties, has the greatest concern with the specific issue
raised in the litigation.” Breeding v. Mass. Indem. & Life Ins. Co., 633 S.W.2d 717, 719
(Ky. 1982) (emphasis added). On another occasion, this Court stated that “[tJhe modern
test is which state has the most significant relationship to the transaction and the parties.”
Lewis v. Am. Family Ins. Group, 555 S.W.2d 579, 581-82 (Ky. 1977) (citation omitted).
Just a few months ago, this Court reaffirmed Breeding’s holding on choice of law in
Major v. Commonwealth. 275 $.W.3d 706, 715 (Ky. 2009). There is no Kentucky law to
the contrary.

The virtue of Breeding’s approach, which is also contained in Restatement
(Second) of Conflicts § 188, is “that it gives to the forum having the most interest in the
problem paramount control over the legal issues arising out of a particular factual

context.” Breeding, 633 S.W.2d at 719. In many cases arising out of events that took

place in Kentucky and involve Kentucky citizens, the attention to that factual context

¢ Insight argued to the contrary for the first time in its Cross Motion for Discretionary
Review, at 10—11.
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mandates that Kentucky law apply, even if the contract contains a choice of law clause
selecting the law of another state. Indeed, the Sixth Circuit Court of Appeals,
interpreting Breeding, noted that “Kentucky courts have apparently applied Kentucky
substantive law whenever possible” and added that Breeding went “much farther” in
holding that “Kentucky law will apply to a contract issue if there are sufficient contacts
and no overwhelming interests to the contrary, even if the parties have voluntarily agreed
to apply the law of a different state.” Harris Corp. v. Comair, Inc., 712 F.2d 1069, 1071
(6th Cir. 1983) (emphasis in original). As this Court recently stated in Major, “Kentucky
courts generally apply Kentucky law whenever it is justified.” 275 S.W.3d at 715.
Applying the rule enunciated in Breeding and Restatement § 188, there can be no
doubt in this case that Kentucky has “the greater interest in and the most significant
relationship to this transaction and the parties,” see Breeding, 633 S.W.2d at 719, and that
the application of Kentucky law is “justified.” See Major, 275 S.W.3d at 715. Plainﬁﬁ‘s,
the other members of the putative class, the equipment, the service provided, and the
service agreement are all located in Kentucky. The place of contracting, place of
negotiation of the contract, place of performance, location of the subject matter of the
contract, and residence of the plaintiffs are all Kentucky. See Restatement § 188.
Plaintiffs have brought claims under the Kentucky Consumer Protection Act. It cannot
seriously be argued that New York’s interest in the transaction and the parties is greater
than that of Kentucky. As a result, the fact that the contract contains a choice of law
clause selecting the law of New York cannot defeat Kentucky’s overwhelmingly greater

interest in the issues raised in this litigation.
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III. THE CLASS ACTION BAN IN INSIGHT’S ARBITRATION CLAUSE IS
SUBSTANTIVELY UNCONSCIONABLE AND UNENFORCEABLE.

A, Arbitration Clauses Are Unenforceable If They Are Unconscionable
Under State Law.

The Federal Arbitration Act (“FAA”™), 9 U.S.C. § 2, states that arbitration clauses
are “valid, irrevocable, and enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract.” This provision of the FAA has been
interpreted to mean that “state law, whether or legislative or judicial origin,” can
invalidate arbitration clauses “if that law arose to govern issues concerning the validity,
revocability, and enforceability of contracts generally.” Perry v. Thomas, 482 U.S. 483,
492 n.9 (1987) (emphasis in original). See also Beyt, Rish, Robbins Group, Architects v.
Appalachian Reg’l Healthcare, Inc., 854 S.W.2d 784, 786 (Ky. App. 1993) (“The
[Kentucky Arbitration] Act is a straightforward expression of public policy in favor of
enforcement of arbitration agreements, ‘save upon such grounds as exist at law for the
revocation of any contract.””) (quoting KRS 417.050). The United States Supreme Court
has made clear that state contract law concerning unconscionability, in particular, “may
be applied to invalidate arbitration agreements without contravening” the FAA. Doctor’s
Assocs., Inc. v. Casarotto, 517 U.S. 681, 687 (1996). See also Abner, 260 S.W.3d at 354
(“One of the equitable grounds upon which an arbitration clause may be deemed
unenforceable is unconscionability.”). Thus, Insight’s arbitration clause cannot be
enforced if it is unconscionable under general principles of Kentucky contract law, such
as the prohibition of exculpatory contracts in certain situations, regardless of any general
policy favoring arbitration. Cf. Ally Cat, LLC v. Chauvin, 274 S.W.3d 451, 457 (Ky.

2009) (refusing to enforce arbitration clause, despite “the prevalent public policy favoring
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enforcement of agreements to arbitrate,” where arbitration clause failed to satisfy
statutory requirements).

The leading Kentucky case on unconscionability is the decision of the Court of
Appeals in Conseco, 47 S.W.3d 335. In Conseco, after the plaintiffs alleged violations of
the Kentucky Consumer Protection Act and Conseco moved to compel arbitration, the
plaintiffs argued that the arbitration clause was unconscionable and therefore
unenforceable. The Court of Appeals began by noting that the doctrine of
unconscionability “is used by the courts to police the excesses of certain parties who
abuse their rights to contract freely. It is directed against one-sided, oppressive, and
unfairly surprising contracts, and not against the consequences per se of uneven
bargaining power or even a simple old-fashioned bad bargain.” Id. at 341 (quoting
Louisville Bear Safety Serv., Inc. v. S. Cent. Bell Tel. Co., 571 S.W.2d 438, 440 (Ky.
App. 1978)). The court then proceeded to address the distinction between “procedural”
and “substantive” unconscionability. Procedural unconscionability refers to the form of a
contract and the manner in which it is promulgated, including the use of a boilerplate
printed form, fine print, and unclear language, while substantive unconscionability
pertains to terms of the contract that are “unreasonably or grossly favorable to one side.”
Id. at 343 n.22,

As explained below, Insight’s ban on class actions is substantively
unconscionable because, by exculpating Insight from liability, it is unreasonably and

grossly favorable to Insight.
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B. Kentucky Law Does Not Permit Stronger Parties to Impose
Exculpatory Terms on Weaker Parties in Contracts of Adhesion or
Prevent Individuals from Vindicating Their Rights.

Under well-established Kentucky law principles applying to all contracts, contract
terms that exculpate one party from liability—which are inherently “unreasonably or
grossly favorable to one side,” Conseco, 47 S.W.3d at 343 n.22—are unenforceable. As
stated in Meiman v. Rehabilitation Center, Inc., 444 S.W.2d 78, 80 (Ky. App. 1969), “in
no event can such an exculpatory agreement be upheld where either (1) the interest of the
public demands the performance of such duties, or (2) because the parties do not stand
upon a footing of equality, the weaker party is compelled to submit to the stipulation.”

When a company immunizes itself against liability with an exculpatory contract
clause, the indisputable corollary is that the company’s customers are barred from
vindicating their rights against that company. Thus, under a strong line of Kentucky
arbitration cases, contract provisions requiring consumers to forfeit the ability to
vindicate their rights are substantively unconscionable. The rule set out in Conseco is
that if an arbitration clause would somehow “prevent or hinder [the plaintiffs] from
meaningfully presenting their case,” the clause is suspect and may be unenforceable. 47
S.W.3d at 344 (emphasis added). See also Floss v. Ryan’s Family Steak Houses, 211
F.3d 306, 313 (6th Cir. 2000) (applying Kentucky law) (“{E]ven if arbitration is generally
a suitable forum for resolving a particular statutory claim, the specific arbitral forum
provided under an arbitration agreement must nevertheless allow for the effective
vindication of that claim.”). Cf Am. Gen. Home Equity, Inc. v. Kestel, 253 S.W.3d 543,
546 (Ky. 2008) (in case about waiver of arbitration, party could, on remand, challenge

arbitration by “rais[ing] her contention that application of the arbitration provisions could
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. . . deprive her of an adequate opportunity to present her claims and defenses™). The
United States Supreme Court has also noted that if a prospective litigant cannot
“vindicate [his or her] statutory cause of action in the arbitral forum,” the statute cannot
serve its important remedial and deterrent functions. See Mitsubishi Motors Corp. v.
Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 637 (1985).

The Court of Appeals followed precisely this reasoning in 4bner, 260 S.W.3d
351. In Abner, a foreclosure matter, the arbitration clause prohibited an arbitrator from
awarding anything more than actual damages, even though the homeowners may also
have been entitled to statutory damages under federal law, remedies for state-law usury
including forfeiture of interest and recovery of twice the amount of interest paid, and
punitive damages for unfair and deceptive practices under the Consumer Protection Act.
Id. at 355. Because the arbitration clause forbade these remedies, the court held that it
was unconscionable and unenforceable because it “deprives Appellees of any substantive
remedies.” Id. As explained below, Insight’s class action ban, if enforced, would have
the same effect: it would prevent the plaintiffs in this case from going forward at all.
Indeed, Insight’s immunization of itself against liability is even more insidious than that
in Abner. The impermissible limitation of remedies in Abner was explicit, but here
Insight has attempted to fly under the radar. To forbid the overt exculpation in Abner but

permit Insight’s stealthier exculpation here would be to elevate form over substance.
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C. Insight’s Class Action Ban Is Unenforceable Under Kentucky Law as
an Unconscionable Exculpatory Clause.

The record in this case demonstrates that Insight’s class action ban is
unenforceable because it both exculpates Insight from liability and prevents consumers
from meaningfully vindicating their rights.

The exculpatory class action ban should not be upheld because a stronger party is
forcing consumers to submit to giving up their rights under the Consumer Protection Act.
See Meiman, 444 S.W.2d at 80. First, there is a marked disparity in bargaining power
between the parties in this case—a corporation with more than a million customers, and
individual consumers. (App. 3, Compl. ] 2, 11-12)) Second, the public interest
demands that Insight be held accountable for cheating consumers. As this Court has
stated, Kentucky has a “strong public policy . . . in favor of consumer protection from any
unlawful trade or commercial practice.” Cowan v. Telcom Directories, Inc., 806 S.W.2d
638, 642 (Ky. 1991). Indeed, the General Assembly intended the Consumer Protection
Act to have “the broadest possible application in order to give consumers the broadest
possible protection for allegedly illegal acts.” Id. at 641 (citation omitted).

Plaintiffs testified that, because of the relatively small amount in controversy for
each individual consumer, they would be foreclosed from pursuing their rights under the
Consumer Protection Act and the contract on an individual basis in either arbitration or
small claims court. (App. 5, Schnuerle Aff. Y 12-13; App. 6, Gilbert Aff. 1§ 10-11;
App. 7, Johnson Aff. 9 10-11; App. 8, Roddy Aff. 7§ 11-12; App. 9, Duvall Aff. ] 12-
13; App. 10, Straub Aff. Y 12-13.) Moreover, the expert testimony of two Kentucky
attorneys with extensive experience representing consumers in disputes with businesses

demonstrates that few, if any, attorneys would be willing to represent consumers like
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Plaintiffs in individual actions.” (App. 12, Friedman Aff. 99 7-10; App. 13, Spiegel Aff.
7§ 7-10.) These attorneys have experience that makes them uniquely qualified to testify
about what types of cases consumers lawyers are willing to handle on an individual basis:
they represent consumers in disputes with a wide range of businesses and handle many
cases under the Consumer Protection Act. (App. 12, Friedman Aff. Y 2—4; App. 13,
Spiegel Aff. ] 2-4.) Both attorneys testified that they would be unwilling to accept
Plaintiffs’ cases on an individual basis and could not foresee any other lawyers being
willing to take the case either. (App. 12, Friedman Aff. 1§ 7-10; App. 13, Spiegel Aff.
7-10.) They based their opinions not only on their personal knowledge of the market for

legal services in Kentucky but also upon their review of the specific claims in this case

7 The theoretical availability of attorneys’ fees under the Consumer Protection Act does
not alter the reality that the “availability of attorney’s fees is illusory if it is unlikely that
counsel would be willing to undertake the representation.” Muhammad v. County Bank
of Rehoboth Beach, Del., 912 A.2d 88, 100 (N.J. 2006). Because the damages in an
individual case would be small, courts may be unwilling to authorize an attorneys’ fee
commensurate with the time and effort attorneys actually spent on the case. See KRS
367.220(3) (“In any action brought by a person under this section, the court may award,
to the prevailing party, in addition to the relief provided in this section, reasonable
attorney’s fees and costs.”) (emphasis added); Alexander v. S & M Motors, Inc., 28
S.W.3d 303, 305 (Ky. 2000) (“We, therefore, read the statute to authorize, but not
mandate, an award of attorney fees and costs in an action brought under the Kentucky
Consumer Protection Act. Of course, whether to award such is a decision subject to the
sound discretion of the trial judge.”).

Insight’s arbitration clause appears to incorporate the potential award of attorneys® fees
under the Consumer Protection Act in its provision noting that each party will pay its
own attorneys” fees “[u]nless applicable substantive law provides otherwise.” (App. 11,
Insight Service Agreement 9.) Arbitrators, however, may be even less likely to award
appropriate attorneys’ fees than courts, especially when their decisions are confidential
and they are not required to provide a written explanation of their reasoning. Moreover,
arbitrators’ decisions are subject to extremely limited review. See Conagra Poultry Co.
v. Grissom Transp., Inc., 186 S.W.3d 243, 244 (Ky. App. 2006) (“[J]udicial review of a
decision rendered by an arbitrator must be highly deferential.”).
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and Insight’s arbitration clause. Insight has offered no evidence disputing this factual
testimony.

As a result, the only evidence on the question establishes that, given the small
claims involved in this case, Insight’s class action ban exculpates Insight from liability
and prohibits Plaintiffs from vindicating their rights. Cf. Kristian v. Comcast Corp., 446
F.3d 25, 58 (st Cir. 2006) (refusing to enforce class action ban where “Plaintiffs have
provided uncontested and unopposed expert affidavits demonstrating that without some
form of class mechanism . . . [a plaintiff] will not sue at all™).

The evidence also shows that only one consumer has ever filed an arbitration case
against Insight. (VR No. 1: 10/27/06; 13:37:40.) This fact demonstrates that individual
arbitration is simply not a meaningful way for consumers to attempt to vindicate their
rights and that Insight’s class action ban has successfully prevented customers from
holding Insight accountable for its wrongdoing. See Scott v. Cingular Wireless, 161 P.3d
1000, 1007 (Wash. 2007) (striking down class action ban as exculpatory and noting that
no Washington consumers had taken the defendant to arbitration in the past six years).

This exculpation is contrary to Kentucky public policy, which “dictates that [a
company] not be permitted to limit the statutory remedy of consumers to recover . . . fora
violation of the Consumer Protection Act.” Ford Motor Co. v. Mayes, 575 S.W.2d 480,
488 (Ky. App. 1987). See also Cowan, 806 S.W.2d at 642 (noting Kentucky’s “strong
public policy . . . in favor of consumer protection from any unlawful trade or commercial
practice”). Unlike in Conseco, where the plaintiffs did not establish a factual record
demonstrating that the arbitration clause “had proved unconscionable in practice,” 47

S.W.3d at 344, here, extensive evidence makes clear that Insight’s class action ban, if
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enforced, would “prevent or hinder” Plaintiffs “from meaningfully presenting their case.”
Id? Plaintiffs have therefore aptly demonstrated that the class action ban is exculpatory
and unconscionable.

Indeed, the small value of the claims at issue here and the inability of consumers
to vindicate their rights individually makes this precisely the type of situation for which
the class action mechanism was designed. As stated by the United States Supreme Court,
the “policy at the very core of the class action mechanism is to overcome the problem
that small recoveries do not provide the incentive for any individual to bring a solo action
prosecuting his or her rights. A class action solves this problem by aggregating the
relatively paltry potential recoveries into something worth someone’s (usually an
attorney’s) labor.” Amchem Products, Inc. v. Windsor, 521 U.S. 591, 617 (1997). Put
another way, “[t]he realistic alternative to a class action is not 17 million individual suits,
but zero individual suits, as only a lunatic or a fanatic sues for $30.” Carnegie v.
Household Int’l, Inc., 376 F.3d 656, 661 (7th Cir. 2004) (emphasis in original).

Kentucky courts, too, have recognized the importance of class actions to vindicate
individuals’ rights, see Revenue Cabinet v. St. Ledger, 955 S.W.2d 539, 544 (Ky. App.
1997) (finding it against “the public interest” to discourage “class action suits which

successfully vindicate the rights of many individuals™), and it has been widely noted that

8 Conseco thus demonstrates the trial court’s error in reasoning that “the test should not
be whether someone will exercise these rights [to go to arbitration or small claims court],
but whether they are available.” (App. 2, Op. and Order of the Jefferson County Circuit
Ct.3.) Conseco makes plain that what matters is unconscionability in practice—that is,
whether the arbitration clause permits parties to “effectively vindicate” their statutory
rights. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 28 (1991). If parties
cannot vindicate their rights in a given forum, it is meaningless that the forum is
theoretically “available.”
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class actions are particularly important for protecting consumer rights where, as here,
individual claims may be prohibitively small to pursue. See State ex rel. Dunlap v.
Berger, 567 S.E.2d 265, 278 (W. Va. 2002) (“Class action relief . . . is often at the core of
the effective prosecution of consumer, employment, housing, environmental, and similar
cases.”); Feeney v. Dell Inc., 908 N.E.2d 753, 763 (Mass. 2009) (“The right to a class
action in a consumer protection case is of particular importance where, as here,
aggregation of small claims is likely the only realistic option for pursuing a claim.”);
Fiser v. Dell Computer Corp., 188 P.3d 1215, 1219 (N.M. 2008) (“The opportunity to
seek class relief is of particular importance to the enforcement of consumer rights
because it provides a mechanism for the spreading of costs. The class action device
allows claimants with individually small claims the opportunity for relief that would
otherwise be economically infeasible because they may collectively share the otherwise
prohibitive costs of bringing and maintaining the claim.”); Scott, 161 P.3d at 1006
(“[Cllass actions are a critical piece of the enforcement of consumer protection law. The
reason is clear. Without class actions, many meritorious claims would never be
brought.”). Indeed, in small-value consumer cases like this one, “many consumer-fraud
victims may never realize that they may have been wronged” without the class action
mechanism. Muhammad v. County Bank of Rehoboth Beach, Del., 912 A.2d 88, 100
(N.J. 2006); Scott, 161 P.3d at 1007 (“Without [class actions], many consumers may not
even realize that they have a claim. The class action provides a mechanism to alert them
to this fact.”) (citations omitted).
Because Plaintiffs and the other members of the putative class cannot vindicate

their rights without the class action mechanism, Insight’s abolition of class actions would
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exculpate it from liability in this case. Insight’s exculpatory class action ban is therefore
substantively unconscionable and unenforceable under Kentucky law.

D. Kentucky Law Is Consistent with the Law of Other Jurisdictions that
Refuse to Enforce Exculpatory Class Action Bans.

A number of other state supreme courts around the country have also held that
exculpatory class action bans are unconscionable in situations where, like here, those
bans exculpate companies from liability and prevent individuals from being able to
vindicate their rights. These courts have concluded that “[b]y preventing customers with
small claims from attempting class relief and thereby circumscribing their only
economically efficient means for redress, Defendant’s class action ban exculpates the
company from wrongdoing” so that to enforce the class action ban “would be tantamount
to allowing Defendant to unilaterally exempt itself from” state consumer protection law.
Fiser, 188 P.3d at 1221. Class action bans therefore “give defendants an advantage
which would be almost equivalent to closing the door of justice to all small claimants.”
Muhammad, 912 A.2d at 99-100. See also, e.g., Scott, 161 P.3d at 1007 (“in effect, [the
class action ban] exculpates Cingular from legal liability for any wrong where the cost of
pursuit outweighs the potential amount of recovery™) (internal citation omitted); Kinkel v.
Cingular Wireless LLC, 857 N.E.2d 250, 274-75 (I1L. 2006) (“Cingular similarly seeks to
insulate itself from liability to a potential class of customers by enforcing a class action
waiver in its standard service agreement. We find that under the circumstances of this
case, the class action waiver is unconscionable and unenforceable.”); Discover Bank v.
Superior Ct., 113 P.3d 1100, 1108-09 (Cal. 2005) (“[Blecause . . . damages in consumer
cases are often small and because [a] company which wrongfully exacts a dollar from

each of millions of customers will reap a handsome profit, the class action is often the
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only effective way to halt and redress such exploitation.”) (internal quotations omitted);
Dunlap, 567 S.E.2d at 278-79 (“[I]n the contracts of adhesion that are so commeonly

involved in consumer and employment transactions, permitting the proponent of such a

contract to . . . prevent[] an aggrieved party from pursuing class action relief would . . .
allow[] those who commit illegal activity to go unpunished, undeterred, and
unaccountable.”); Leonard v. Terminix Int'l Co., L.P., 854 So.2d 529, 537 (Ala. 2002)
(“[T]he preclusion of eligibility for class-action treatment deprive[s] the Leonards of a
meaningful remedy and lead[s] us to conclude that Terminix has extracted unreasonably
favorable and patently unfair terms in its contract of adhesion. Consequently, the
arbitration clause is unconscionable and unenforceable.”).

Numerous other courts—including the United States Courts of Appeals for the
First, Second, Third, and Ninth Circuits, federal courts applying the law of Arizona,
Florida, Michigan, and Missouri, and state appellate courts in Florida, Missouri, Ohio,
Oregon, Pennsylvania, and Wisconsin—have reached the same conclusion. See, eg.,
Homa v. Am. Express Co., 558 F.3d 225, 233 (3d Cir. 2009) (“{W]e hold that, if the
claims at issue are of such a low value as effectively to preclude relief if decided
individually, then . . . the class-arbitration waiver is invalid and the class-arbitration
waiver is unconscionable.”); In re Am. Express Merchants’ Litig., 554 F.3d 300, 315 (2d
Cir. 2009) (refusing to enforce class action ban that would deprive plaintiffs of
substantive rights); Lowden v. T-Mobile USA, Inc., 512 F.3d 1213, 1219 (9th Cir. 2008)
(determining that “class action waiver is substantively unconscionable, and

unenforceable”); Kristian, 446 F.3d at 61 (“If the class mechanism prohibition here is

enforced, Comcast will be essentially shielded from . . . liability, even in cases where it
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has violated the law. Plaintiffs will be unable to vindicate their statutory rights.”); Caban
v. J.P. Morgan Chase & Co., 606 F. Supp. 2d 1361, 1369 (S.D. Fla. 2009) (striking down
class action ban because the “provision implicitly allows Chase to engage in wrongful
conduct that will go unchecked”); Cooper v. QC Fin. Servs., Inc., 503 F. Supp. 2d 1266,
1290 (D. Ariz. 2007) (where disputes “predictably involve small amounts of damages,”
the court “cannot close its eyes to the reality of the impact of the class-action waiver”)
(citations omitted); Doerhoff v. Gen. Growth Props., Inc., No. 06-04099-CV-C-SOW,
2006 WL 3210502, at *6 (W.D. Mo. Nov. 6, 2006) (finding class action ban
unconscionable because it “forces customers to individually arbitrate claims that only
amount to a few dollars and pay the accompanying fees. Few plaintiffs would likely
undertake such a scheme if not allowed to join in a class action™); Lozada v. Dale Baker
Oldsmobile, Inc., 91 F. Supp. 2d 1087, 1105 (W.D. Mich. 2000) (“Michigan case law
support[s] a conclusion that an arbitration provision is substantively unconscionable
because it waives class remedies.”); Woods v. QC Fin. Servs., Inc., 280 S.W.3d 90, 97
(Mo. Ct. App. 2008) (“A class-action waiver in a payday loan contract reduces the
possibility of attracting competent counsel to advance the cause of action, and thus can
functionally exculpate wrongful conduct.”); Vasquez-Lopez v. Beneficial Oregon, Inc.,
152 P.3d 940, 951 (Or. Ct. App. 2007) (“[T]he class action ban . . . gives defendant a
virtual license to commit, with impunity, millions of dollars’ worth of small-scale
fraud.”); Coady v. Cross Country Bank, 729 N.W.2d 732, 747 (Wis. Ct. App. 2007)
(“[T]he availability of class-wide relief is often the only means of vindicating consumer
rights.”); Thibodeau v. Comcast Corp., 912 A.2d 874, 886 (Pa. Super. Ct. 2006)

(upholding determination that the “preclusion of class wide litigation or class wide
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arbitration of consumer claims, imposed in a contract of adhesion, is unconscionable and
unenforceable™); Eagle v. Fred Martin Motor Co., 809 N.E.2d 1 161, 1183 (Ohio Ct. App.
2004) (“[Bly expressly eliminating a consumer’s right to proceed through a class action
or as a private attorney general in arbitration, the arbitration clause directly hinders the
consumer protection purposes of the [consumer protection statute].”); Powertel, Inc. v.
Bexley, 743 So.2d 570, 576 (Fla. Dist. Ct. App. 1999) (“The arbitration clause also
effectively removes Powertel’s exposure to any remedy that could be pursued on behalf
of a class of consumers. . . . The potential claims are too small to litigate individually, but
collectively they might amount to a large sum of money.”).

Many of these courts, in striking down exculpatory arbitration class action bans,
have also emphasized that they reached that result notwithstanding that their states, like
Kentucky, have a policy favoring arbitration. See Ally Cat, LLC, 274 S.W.3d at 457
(recognizing “prevalent public policy favoring enforcement of agreements to arbitrate. ).
This policy does not, however, exempt arbitration clauses from having to comply with
otherwise applicable state law. In Ally Cat, for example, this Court declined to enforce
an arbitration provision that failed to adhere to statutory requirements, id., and it is plain
that arbitration clauses may be deemed unenforceable if they are unconscionable under
state law. Abner, S.W.3d at 354, Furthermore, the policy favoring arbitration in no way
favors individual arbitration, as opposed to arbitration on a class-wide basis. Kinkel, 857
N.E.2d at 262. Here, while Insight is free to draft a fair arbitration clause, it may not use

arbitration to impose terms that insulate it from liability or give it an unfair advantage
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over its consumers.’

As Massachusetts’ highest court stated in Feeney, arbitration is
favored because of the “‘presumption’ that arbitration provides a ‘fair and adequate
mechanism for enforcing statutory rights.”” 908 N.E.2d at 202 (citing Kristian, 446 F.3d
at 54). Where, as here, the evidence makes plain that the arbitration clause is unfair,
arbitration is not entitled to that presumption, See id. See also Scott, 161 P.3d at 1008
(clauses that “strip away a party’s right to vindicate a wrong do not change their character
merely because they are found within a clause labeled *Arbitration®”).

Additionally, some of the courts around the country that have refused to enforce
class action bans have done so despite terms in the arbitration clauses that arguably made
them more favorable to consumers than Insight’s arbitration clause. In Coneffv. AT& T
Corp., 620 F. Supp. 2d 1248, 1257 (W.D. Wash. 2009), for example, the court struck
down AT & T’s class action ban notwithstanding features of the arbitration clause that
AT & T claimed were “uniquely pro-consumer.” These features included (1) arbitrations
where defendants agreed to pay all filing, administration, and arbitration fees, (2) the
option of proceeding in small claims court, (3) the availability of punitive damages, “)
guaranteed minimum recovery of at least $5,000 under certain conditions, and (5) double
attorneys’ fees for plaintiffs under certain conditions, while defendants disclaimed their
right to seek attorneys® fees. Id. While Insight’s arbitration clause does allow for the

theoretical possibility of proceeding in small claims court, ' the clause lacks the

® While Plaintiffs do not object to arbitration in general, they do urge this Court to find
that Insight’s entire arbitration clause is so infected with unconscionability that it cannot
be enforced. See infra Part VI,

'% As explained in the next section, the hypothetical availability of proceeding
individually in small claims court does not rescue Insight’s arbitration clause from being
(continued)
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remainder of the allegedly consumer-friendly features that were nevertheless inadequate
to render the Coneff arbitration clause enforceable.

E. Other Provisions in Insight’s Arbitration Clause Do Not Save its Class
Action Ban from Unconscionability.

Insight argues that, even if its class action ban is exculpatory, it cannot be
unconscionable because of three other terms in the arbitration clause; its allowance of
claims in small claims court, its incorporation of AAA’s rules and procedures, and its
New York choice of law clause. None of these provisions, however, make the class
action ban any less unconscionable.

1. The small claims court provision in Insight’s arbitration clause
does not render the class action ban conscionable.

Insight asked this Court to hold that “the simple fact that the dispute resolution
procedure includes a small claims provision makes the class action ban conscionable.”
Appellees’ Cross Mot. for Discretionary Review 8. This argument is demonstrably
meritless, as shown by both the large body of case law striking down class action bans as
unconscionable despite the theoretical availability of small claims court as well as by the
evidence submitted to the trial court in this case.

Numerous courts have concluded that the presence of a small claims court
provision does not render an exculpatory class action ban enforceable. These courts have
recognized that because an individual consumer is unlikely to pursue a corporation on her
own in small claims court, the hypothetical availability of this option does nothing to
ensure that plaintiffs will be able to vindicate their rights on an individual basis. The

Wisconsin Court of Appeals, for example, invalidated a class action ban where the

exculpatory and substantively unconscionable.
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arbitration clause permitted plaintiffs to bring actions in small claims court. It noted that
the defendant “assumes that attorneys are willing to take small claims cases for plaintiffs
on an individual basis or that plaintiffs are able to effectively represent themselves in
small claims court against multimillion dollar national corporations . . . . [Tihe
availability of a small claims action does not change our analysis.” Coady, 729 N.W.2d
at 747 nl5. The Supreme Courts of Washington and Illinois reached the same
conclusion, striking down class action bans despite the theoretical availability of small
claims courts. Scott, 161 P.3d at 1007 (emphasizing that “claims as small as those in this
case are impracticable to pursue on an individual basis even in small claims court™);
Kinkel, 857 N.E.2d at 276 (holding that “the availability of a judicial forum for individual
small claims does not render the prohibition on class treatment of plaintiff’s claims
enforceable” because “the small claims forum has the same limitations as the arbitral
forum™). See also, e.g., Szetela v. Discover Bank, 97 Cal. App. 4th 1094, 1101 (Cal. Ct.
App. 2002) (striking down class action ban in despite small claims court provision;
“[flully aware that few customers will go to the time and trouble of suing in small claims
court, Discover has instead sought to create for itself virtual immunity from class or
representative actions despite their potential merit”).

Indeed, the undisputed factual record in this case proves that small claims court
does not serve as a viable alternative for the members of this putative class: not a single
Insight customer has ever filed a case in small claims court against the company. (VR
No. 1: 10/27/06; 13:37:40.) Courts in other jurisdictions have found such facts to be
compelling evidence that the class action ban is having its intended effect of inculcating a

corporation against liability. See, e.g., Coneff v. AT & T Corp., 620 F. Supp. 2d 1248,
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1258 (W.D. Wash. 2009) (invalidating class action ban and noting that, despite supposed
consumer-friendliness of arbitration provision, few consumers were bringing arbitration
or small claims cases against the defendant); Scort, 161 P.3d at 1007 (striking down class
action ban and noting that no Washington consumers had taken the defendant to
arbitration in the past six years).

If small claims court were as meaningful a remedy as Insight contends, surely
some of Insight’s customers would have used it. But the evidence shows that the
theoretical availability of small claims court does nothing to change the fact that Insight’s
class action ban immunizes it from any real accountability for its wrongdoing.

2. Arbitration clauses selecting the AAA as a provider are not
automatically enforceable.

Insight’s argument that the class action ban is enforceable merely because the
AAA “has specific consumer rules and procedures with reduced rates for the consumer,”
Appellees’ Cross Mot. for Discretionary Review 9, is even more absurd than its
contention about small claims court. Insight has cited no cases—and Plaintiffs have been
unable to locate any—in which a court held that the mere selection of the AAA renders
an otherwise exculpatory and unconscionable class action ban enforceable. This
argument, which would have courts rubber-stamp as enforceable any arbitration clause
that refers to AAA’s rules and proceedings, is simply nonsensical. To the contrary,
myriad state and federal courts have struck down class action bans in clauses specifying
that arbitration is to take place before the AAA. See, e.g., Lowden v. T-Mobile, US4,
Inc., 512 F.3d 1213, 1215, 1219 (9th Cir. 2008) (striking down class action ban in
arbitration clause specifying AAA); Shroyer v. New Cingular Wireless Servs., Inc., 498

F.3d 976, 980, 984 (9th Cir. 2007) (same); Woods v. QC Fin. Servs., Inc., 280 S.W.3d 90,
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93, 99 (Mo. Ct. App. 2008) (same); Scott, 161 P.3d at 1003 (same); Kinkel, 857 N.E.2d at
256, 278 (same); Schwartz v. Alitel Corp., No. 86810, 2006 WL 2243649, at *1, *5 (Ohio
Ct. App. June 29, 2006) (same); Whitney v. Alltel Commc 'ns, Inc., 173 S.W.3d 300, 304,
314 (Mo. Ct. App. 2005) (same); Leonard, 854 So.2d 529 at 539 (same); Dunlap, 567
S.E.2d at 270, 279 (same); Powertel, 743 So.2d at 572, 576 (same). All of these courts
have necessarily rejected the conclusion Insight urges upon this Court.

Furthermore, Insight has conceded that only one customer has ever filed an
arbitration against the company. (VR No. 1: 10/27/06; 13:37:40.) This fact makes clear
that incorporation of AAA rules in the arbitration clause does not magically bestow
consumers with the ability to vindicate their rights in arbitration. Courts routinely rely on
this kind of factual evidence in concluding that the only effective means of seeking
redress would be a class action. The Washington Supreme Court, for example, found
persuasive, in striking down a class action ban, that “no claims from Washington
customers have been brought to arbitration against Cingular in the past six years.” Scott,
161 P.3d at 1007. See aiso Coneff, 620 F. Supp. 2d at 1258 (invalidating class action ban
and noting that “the Court has tangible evidence which reveals that Defendants’ *pro-
consumer’ provisions are not having their intended effect,” because so few consumers
were filing arbitrations against the defendants).

3. Insight’s New York choice of law clause does not make its class
action ban enforceable.

Despite having consistently argued that Kentucky law governs the enforceability
of its class action ban, and despite having declined to appeal the circuit court’s holding

that Kentucky law applied, Insight now proposes that this Court newly consider whether
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New York law govemns the enforceability of its class action ban with respect to these
Kentucky consumers. See Appellees’ Cross Mot. for Discretionary Review 10-11.
Nevertheless, as set forth in Part II.B, supra, Kentucky’s well-established choice
of law rules make clear that Kentucky law applies here. Even if New York law were
found to apply, however, Insight’s class action ban is unconscionable under New York
law on the facts of this case. If this Court were to agree with Insight that its class action
ban is enforceable under New York law, that holding would necessarily render Insight’s
choice of law clause unenforceable in this case: courts across the country have
consistently refused to enforce choice of law clauses where doing so would permit a
corporation to impose a class action ban that exculpates the drafter from liability under

state consumer protection laws.

a. Even if New York law applies, Insight’s class action ban is

unconscionable under New York law.

Even if this Court were to conclude that that there is no justification for the
application of Kentucky law in this case, see Major, 275 S.W.3d at 715 (“Kentucky
courts generally apply Kentucky law whenever it is justified.”), the class action ban is
unenforceable under New York law. While New York law does not necessarily require
both procedural and substantive unconscionability to invalidate a contract term, both
procedural and substantive unconscionability are present under New York law in this
case. See Gillman v. Chase Manhattan Bank, N.A., 534 N.E.2d 824, 829 (N.Y. 1988)
(noting that, in exceptional cases, a contract provision may be unenforceable under New
York law based on substantive unconscionability alone); Stare v. Wolowitz, 96 A.D.2d

47, 68 (N.Y. App. Div. 1983) (“[PJrocedural and substantive unconscionability operate
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on a sliding scale; the more questionable the meaningfulness of choice, the less
imbalance in a contract’s terms should be tolerated and vice versa.”).

First, Insight’s arbitration clause was promulgated in a procedurally
unconscionable manner.!! Under New York law, factors weighing in favor of finding
procedural unconscionability include lack of meaningful choice, the use of fine print, and
disparity in bargaining power between the parties. See Gillman, 534 N.E.2d at 828.
Here, the uncontroverted factual record demonstrates that Insight’s service agreement
was communicated to customers in a manner that ensured that few, if any, would read
and understand the arbitration clause. (App. 5, Schnuerle Aff. § 14; App. 6, Gilbert Aff.
7 12; App. 10, Straub Aff. § 14.) The record also shows that Insight imposed its service
agreement on customers on a “take-it-or-leave-it” basis, that Insight drafts the service
agreements, that customers may not alter or negotiate the contract terms, and that
Insight’s only two competitors also imposed arbitration clauses with class action bans.
(See App. 15, Exs. B and C to Insight’s Opp’n to Pls.” Mot. for Temporary Inj. (customer
service agreements of BellSouth DSL and HughesNet Broadband Satellite); VR No. 1:
10/27/06; 13:20:53.) This evidence amply demonstrates procedural unconscionability
under New York law.

Second, the class action ban is substantively unconscionable because New York
law, like Kentucky law, prohibits the stronger party to a contract from imposing an

exculpatory clause on the less powerful party. Compare Ash v. N.Y. Univ. Dental Ctr.,

" Procedural unconscionability under Kentucky law is addressed in Part V.B., infra. As
described in Conseco, procedural unconscionability refers to the form of a contract and
the manner in which it is promulgated, including the use of a boilerplate printed form,
fine print, and unclear language. 47 S.W.3d at 343 n.22.
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164 A.D.2d 366, 373 (N.Y. App. Div. 1990) (invalidating exculpatory contract term
where “the party invoking exculpation possesses a decisive advantage of bargaining
strength against any member of the public who seeks his services™), with Cumberland
Valley Contractors, Inc. v. Bell County Coal Corp., 238 S.W.3d 644, 653 (Ky. 2007)
(explaining that Kentucky courts have invalidated exculpatory clauses where they
“involved a major disparity in bargaining power between the parties”). Indeed, at least
one court using New York law has found unconscionable a class action ban nearly
identical to the one in this case, on the grounds that the class action ban “operate[d] as an
exculpatory clause” with terms that were “unreasonably favorable” to the corporation that
drafted the contract. Inre Apple & AT & TM Antitrust Litig., 596 F. Supp. 2d 1288, 1300
(N.D. Cal. 2008). Likewise, several New York courts have struck down other terms in
arbitration clauses that effectively exculpated a powerful company. See, e.g., Brady v.
Williams Capital Group, L.P., 64 A.D.3d 127, 138 (N.Y. App. Div. 2009) (striking down
a term in an arbitration clause that would impose prohibitively expensive arbitration fees
on the plaintiff); Brower v. Gateway 2000, Inc., 246 A.D.2d 246, 254 (NY App. Div.
1998) (same).

Insight’s class action ban is further substantively unconscionable under New York
law because it strips consumers of a right while taking nothing from Insight. While the
class action ban may be nominally mutual, broadband providers do not sue their
customers on a class-action basis. See Gillman, 534 N.E.2d at 829 (contract term is
unconscionable under New York law if it is l“unreasonably favorable to the party against

whom unconscionability is urged”); ¢f Scott, 161 P.3d at 1008 (striking down class
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action ban where it “effectively prevents one party to the contract, the consumer, from
pursuing valid claims” and “severely limits the remedies of only one side”).
b. To the extent that New York law would permit
enforcement of Insight’s exculpatory class action ban,

Insight’s New York choice of law clause is unenforceable.

The factual record in this case demonstrates that Plaintiffs’ claims could not be
brought on an individual basis because the amounts at stake are so small that no lawyer
would take the case. (App. 12, Friedman Aff. §§ 7-10; App. 13, Spiegel Aff. §§ 7-10.)
Without a class action, these consumers have no remedy; enforcement of Insight’s class
action ban would effectively gut Kentucky’s strong consumer protection laws and
exculpate the corporation from liability. Thus, to the extent that New York law in this
case would permit enforcement of Insight’s class action ban, the application of New York
law violates Kentucky’s public policy. The choice of law clause is therefore
unenforceable, since “Kentucky courts have traditionally refused to apply the law of
another state if that state’s law violates a public policy as declared by the Kentucky
legislature or courts.” State Farm Mut. Auto. Ins. Co. v. Marley, 151 S.W.3d 33, 35 (Ky.
2004) (citing R.S. Barbee & Co. v. Bevins, Hopkins & Co., 195 S.W. 154 (Ky. 1917)).
See also Wessling v. Paris, 417 S.W.2d 259, 261 (Ky. 1967) (refusing to apply Indiana
law that violates “the public policy of this state”). As described above in Part III.C,
Insight’s exculpatory class action ban violates Kentucky’s public policy of protecting
consumers’ ability to vindicate their rights.

Similarly, if New York law permits enforcement of the class action ban, the
choice of law clause is unenforceable under the analysis in Restatement (Second) of

Conflict of Laws § 187. Section 187(2)(b) provides that a choice of law clause cannot be
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enforced if:

[Alpplication of the law of the chosen state would be contrary to a

fundamental policy of a state which has a materially greater interest than

the chosen state in the determination of the particular issue and which,

under the rule of § 188, would be the state of the applicable law in the

absence of an effective choice of law by the parties.
Restatement (Second) of Conflict of Laws § 187(2)(b).

Under § 187(2)(b), Insight’s choice of law provision is unenforceable if New
York law would enforce the class action ban. As explained previously, Kentucky has a
fundamental policy of protecting consumers against companies’ attempts to immunize
themselves from liability. As a result, the choice of law clause here is unenforceable
under § 187, because applying the law of a state that would permit Insight to exculpate
itself from liability under the Consumer Protection Act would violate Kentucky public
policy.

Courts around the country have refused to enforce choice of law clauses for
precisely this reason where the chosen state’s law would enforce an exculpatory class
action ban. For example, the United States Court of Appeals for the Third Circuit,
applying New Jersey law, recently refused to enforce a choice of law clause selecting
Utah law where Utah would enforce a class action ban that violated “fundamental New
Jersey public policy.” Homa, 558 F.3d at 232-33. Massachusetts’ highest court came to
the same conclusion in striking down a choice of law clause that would have left
“Massachusetts consumers and businesses with small claims without an effective
remedy” such that “enforcing the choice of law provision would lead to a result contrary

to our fundamental policy.” Feeney, 908 N.E.2d at 767. See also, e.g., McKee v. AT & T

Corp., 191 P.3d 845, 852 (Wash. 2008) (contract’s exculpatory nature, if enforced under
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New York law, conflicted with the “strong Washington State public policy in support of
the use of class action claims to pursue actions for small-dollar damage claims under the
Washington State Consumer Protection Act”); Fiser, 188 P.3d at 1221 (refusing to
enforce Texas choice of law clause where doing so “would be tantamount to allowing
Defendant to unilaterally exempt itself from New Mexico consumer protection laws™);
Klussman v. Cross Country Bank, 36 Cal. Rptr. 3d 728, 741 (Cal. Ct. App. 2005)
(invalidating a Delaware choice of law clause in a lender’s consumer contract that
banned class actions, emphasizing “the fundamental nature of California’s concern with
protecting consumers from unscrupulous practices, particularly when only small
individual amounts are at issue™).

In sum, the class action ban in this case is unenforceable under Kentucky law
because it would exculpate a sophisticated business from liability for cheating its
customers. Insight may not unilaterally exempt itself from Kentucky’s strong consumer
protection laws by imposing the law of a state that it believes would turn a blind eye to its
exculpatory conduct,

IV,  THE SECRECY CLAUSE IN INSIGHT’S ARBITRATION CLAUSE IS
SUBSTANTIVELY UNCONSCIONABLE AND UNENFORCEABLE.

The class action ban is not the only substantively unconscionable term in Insight’s
arbitration provision: the secrecy provision, buried in a paragraph about “arbitration
information” and “filing procedures,” is also substantively unconscionable. This
provision states that “[a]ny arbitration shall remain confidential” and that neither the
consumer nor Insight “may disclose the existence, content, or results of any arbitration or
award.” (App. 11, Insight Service Agreement 9.) This provision is yet another example

of how Insight has crafted its arbitration agreement to give it an unyielding advantage
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over individual consumers.'? Under Insight’s secrecy clause, even if an arbitrator
determines that the company violated Kentucky law, this violation would never become
public knowledge. Even though such a clause is facially neutral, it inherently favors
companies over individuals. See Ting v. AT&T, 319 F.3d 1126, 1151 (9th Cir. 2003).
Numerous courts around the nation have held that similar secrecy terms in
arbitration clauses are substantively unconscionable because they ensure that companies
“reap[] the advantages of repeatedly appearing before the same group of arbitrators,
while consumers do not.” Sprague v. Household Int’l, 473 F. Supp. 2d 966, 974 (W.D.
Mo. 2005). Secrecy clauses thus have the effect of “magnify[ying] the effect of [the]
advantages” that “repeat arbitration participants enjoy . . . over one-time participants.”
Luna v. Household Fin. Corp. III, 236 F. Supp. 2d 1166, 1180-81 (W.D. Wash. 2002).
See also, e.g., Ting, 319 F.3d at 1152 (AT&T’s confidentiality provision unconscionable
because it placed AT&T in a “far superior legal posture™ relative to aggrieved consumers
“by ensuring that none of its potential opponents will have access to precedent while, at
the same time, AT&T accumulates a wealth of knowledge™); Kinkel, 857 N.E.2d at 275
(confidentiality provision unconscionable where “Cingular . . . can accumulate
experience defending these claims” while consumers have no access to precedent).
Furthermore, secrecy clauses prevent public scrutiny of corporate wrongdoing and
allows the misconduct to continue unabated. See Acorn v. Household Int’l, Inc., 211 F.

Supp. 2d 1160, 1172 (N.D. Cal. 2002) (“By keeping all awards confidential, any

12 Contrary to Insight’s assertion, the unconscionability of the secrecy provision was
properly before the trial court in this case. (App. 4, Pls.” Resp. to Defs.’ Mot. to Dismiss
Action and to Stay Action and Compel Arbitration 34-35 (challenging Insight’s secrecy
clause); VR No. 1: 10/27/06; 13:39:55 (same).)
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advantages that inure to Defendants as repeat participants are effectively concealed,
thereby preventing the scrutiny critical to mitigating those advantages.”). Individuals
will thus be impeded in their efforts to demonstrate patterns of wrongdoing. Zuver v.
Airtouch Commc'ns, Inc., 103 P.3d 753, 765 (Wash. 2004) (confidentiality provision
substantively unconscionable because it “hampers [the] ability to prove a pattern of
discrimination or to take advantage of findings in past arbitrations™); Eagle, 809 N.E.2d
at 1183 (“[T)his confidentiality clause on its face brings about a result that the [consumer
protection statute] seeks to prevent, namely the failure to inform the public about
suppliers’ deceptive and unconscionable acts in an effort to correct these wrongs.”).
Under its secrecy provision, Insight could systematically cheat thousands of consumers
while keeping each one, and the public as a whole, wholly blind to the extent of its
misconduct.

Like the clauses struck down in each of these cases, Insight’s arbitration provision
requires all information to remain confidential—including any finding that the company
viola;ed consumer protection laws. Even though the clause is facially neutral, it
disproportionately favors Insight. Accordingly, the Court should find the arbitration
clause unconscionable based on its confidentiality requirement alone. If the court finds,
however, that the offensiveness of the provision does not itself compel a finding of
unconscionability, the court should find that the secrecy provision lends considerable
support to such a finding, see Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 610
(E.D. Pa. 2007) (“[T]aken with together with other provisions . . . the confidentiality

provision gives rise [to concern about] the conscionability of the arbitration clause.”),
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because the secrecy clause intensifies the advantage that Insight created for itself by

banning class actions.

V. TO THE EXTENT THAT PROCEDURAL UNCONSCIONABILITY IS
REQUIRED, INSIGHT’S ARBITRATION CLAUSE IS PROCEDURALLY
UNCONSCIONABLE.

A, This Court Should Hold That Substantive Unconscionability Is
Sufficient To Invalidate an Arbitration Clause Under Kentucky Law.

Because the Conseco court found neither procedural nor substantive
unconscionability in the arbitration provision at issue in that case, it had no need to
consider the relationship between procedural and substantive unconscionability and the
extent to which either element must be present. While some state supreme courts have
required that parties make some showing of both procedural and substantive
unconscionability, others have held that exculpatory contract terms are substantively
unconscionable and unenforceable regardless of how the contract was formed. In this
case, Insight’s arbitration clause is both procedurally and substantively unconscionable.
Nevertheless, Plaintiffs respectfully urge this Court to join those state supreme courts
holding that a showing of procedural unconscionability is not required when contract
terms exculpate one party from liability and deny the other party any form of redress.

The decision of the New Mexico Supreme Court in Fiser v. Dell Computer Corp.,
188 P.3d 1215, provides an apt demonstration of why a showing of procedural
unconscionability should not be required. In Fiser, which also concerned ‘a class action
ban embedded in an arbitration clause, the court emphasized that “[b]y preventing
customers with small claims from attempting class relief and thereby circumscribing their
only economically efficient means for redress, Defendant's class action ban exculpates

the company from wrongdoing™ such that “enforcing the class action ban would be
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tantamount to allowing Defendant to unilaterally exempt itself from New Mexico
consumer protection laws.” Id. at 1221. The court held that even though the arbitration
clause may not have been procedurally unconscionable, “the terms are unenforceable
because there has been such an overwhelming showing of substantive unconscionability.”
Id In Fiser, as in this case, the “overwhelming showing of substantive
unconscionability” arose from a large corporation’s crafting of an arbitration clause that
immunized it against all liability, in contravention of the public policy of the state. The
Illinois and Washington Supreme Courts have reached similar conclusions in class action
ban cases. See Kinkel, 857 N.E.2d at 271 (“[W]e need not find both procedural and
substantive unconscionability to conclude that a contract provision is unconscionable.”);
Scott, 161 P.3d at 1006 n4 (“Because we find the class action waiver substantively
unconscionable, we find it unnecessary to address plaintiffs’ claims of procedural
unconscionability.”).

Numerous other courts—including the supreme courts of Utah and Arizona—
have also found contract provisions unenforceable solely on the basis of substantive
unconscionability. See, e.g., Ryan v. Dan’s Food Stores, Inc., 972 P.2d 395, 402-03
(Utah 1998) (“We have acknowledged that substantive unconscionability alone may
support a finding of unconscionability.”); Maxwell v. Fid. Fin. Servs., Inc., 907 P.2d 51,
59 (Ariz. 1995) (“[A] claim of unconscionability can be established with a showing of
substantive unconscionability alone.”); Vasquez-Lopez, 152 P.3d at 940 (“[Bloth
procedural and substantive unconscionability are relevant, although only substantive
unconscionability is absolutely necessary.”); Brower, 246 A.D.2d at 254 (“While it is true

that, under New York law, unconscionability is generally predicated on the presence of
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both the procedural and substantive elements, the substantive element alone may be
sufficient to render the terms of the provision at issue unenforceable.”) (citations
omitted); Dale v. Comcast Corp., 498 F.3d 1216, 1220 n.5 (11th Cir. 2007) (applying
Georgia law) (“The subscribers also argue on appeal that the class action waiver is
procedurally unconscionable. We do not address this argument since we conclude infra
that the clause is substantively unconscionable and thus unenforceable as a matter of
law.”). Cf In re Poly-America, L.P., 262 S.W.3d 337, 352 (Tex. 2008) (refusing to
enforce contract provisions that substantively limit company’s statutory liability, without
addressing procedural unconscionability).

The Kentucky Court of Appeals has recently followed the approach of not
requiring procedural unconscionability. In 4bner, 260 S.W.3d 351, where the arbitration
clause limited homeowners’ statutory remedies under federal and state law, the court held
the arbitration clause unconscionable and unenforceable because it “deprives Appellees
of any substantive remedies.” Id Notably, the court conducted no analysis of the
manner in which the arbitration clause was imposed. Additionally, Conseco itself can be
read to suggest that substantive unconscionability alone is sufficient for a court to find an
arbitration provision unconscionable. According to a concurring opinion in Stutler v.
T.K. Contractors, Inc., 448 F.3d 343 (6th Cir. 2006), “Conseco implied that Kentucky
law might allow a plaintiff who believes that the costs of arbitration ‘prevent or unfairly
hinder’ them from making a meaningful presentation of their claims to attack the
arbitration clause” on that basis alone, as long as the plaintiff offers adequate proof that

the costs prevent him from vindicating his rights. /d. at 349 (Moore, J., concurring).
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Alternatively, if this Court decides not to hold that substantive unconscionability
alone can render an arbitration provision unconscionable, Plaintiffs respectfully urge the
Court to follow the lead of those states that find a sliding scale relationship between
procedural and substantive unconscionability. Under this rule, the “more substantive
unconscionability present, the less procedural unconscionability is required, and vice
versa.,” Wis. Auto Title Loans, Inc. v. Jones, 714 N.W.2d 155, 171 (Wis. 2006). In most
states, under the sliding scale analysis, procedural unconscionability means only that the
substantive terms of a contract between a corporation and a consumer are viewed with
“considerable skepticism.” Simpson v. MSA of Myrtle Beach, Inc., 644 S.E.2d 663, 669
(S.C. 2007). This approach is consistent with Kentucky law, which has historically
looked with suspicion at contracts of adhesion between parties of unequal bargaining
power. See, e.g., Buck Run Baptist Church, Inc. v. Cumberland Sur. Ins. Co., Inc., 983
S.w.2d 501, 504 (Ky. 1998) (“There is a significant difference between an adhesion
contract in which the parties have disparate bargaining power and a contract which
voluntarily has been entered into by sophisticated and knowledgeable businessmen
concerning a financial transaction of considerable magnitude.”); Jones v. Bituminous
Cas. Corp., 821 S.W.2d 798, 802 (Ky. 1991) (in contracts of adhesion, ambiguous
language must be liberally construed to resolve doubts in favor of consumer); Louisville
Bear Safety, 571 S.W.2d at 439-40 (describing difference between contracts entered into
by a “knowledgeable businessman” and those between “an uninformed consumer and a

coercive or fraudulent company™).
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B. To the Extent Plaintiffs Are Required To Establish Procedural
Unconscionability, They Have Done So.

To the extent that this Court concludes that procedural unconscionability is
required, the record in these case is replete with evidence of ways in which the arbitration
provision is procedurally unconscionable: it is contained in a contract of adhesion
between a powerful corporation and consumers lacking bargaining power, it was
communicated in a manner designed to deflect attention from it, and it was promulgated
in a market where the only competitors also banned class actions, meaning that class
members had no meaningful choice.

First, Insight’s arbitration clause was a contract of adhesiop. In Conseco, the
Court of Appeals defined a contract of adhesion as “a standardized contract, which,
imposed and drafted by the party of superior bargaining strength, relegates to the
subscribing party only the opportunity to adhere to the contract or reject it.” 47 S.W.3d
at 342 n.20. Contracts of adhesion are offered to the consumer on “essentially a ‘take it
or leave it’ basis, without affording the consumer a realistic opportunity to bargain.”
Jones, 821 S.W.2d at 801. The arbitration clause in this case was plainly adhesive; all
Insight customers were required to sign the service agreement, which included the
arbitration clause, in order to receive broadband internet service. The service agreement
was a standard-form contract, drafted entirely by Insight, that customers had no power to
modify. Because adhesive contracts “are subject to abuse,” courts “scrutinize such
contracts and have refused to enforce egregiously abusive ones.” Conseco, 47 S.W.3d at
342 n.20. Insight has never argued otherwise.

Second, Insight, a highly sophisticated and wealthy corporation with over a

million customers (App. 3, Compl. §§ 2, 11-12), had bargaining power in this transaction
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that was vastly superior to that of the average, unrepresented consumer. Kentucky courts
have often cited such a disparity in bargaining power as a relevant factor weighing in
favor of not enforcing a contract term. See, e.g., Valley Constr. Co., Inc. v. Perry Host
Mgmt. Co., 796 S.W.2d 365, 367 (Ky. App. 1990) (emphasizing that both parties were
“sophisticated and knowledgeable businessmen” in enforcing the arbitration clause);
Louisville Bear Safety, 571 S.W.2d at 43940 (stressing that case did not involve
unconscionability claim by an uninformed consumer against a business).

A third factor supporting the arbitration clause’s procedural unconscionability is
that consumers, including Plaintiffs, could not receive broadband internet without
submitting to the oppressive terms of Insight’s arbitration clause. (App. 5, Schnuerle AfT.
9 3; App. 6, Gilbert Aff. § 3; App. 7, Johnson Aff. § 3; App. 8, Roddy Aff. § 3; App. 9,
Duvall Aff. § 3; App. 10, Straub Aff. § 3.) Whether a consumer can obtain the product or
service from another source without being bound to an identical contract term may be
relevant to procedural unconscionability, see Conseco, 47 S.W.3d at 343 n.24 (noting, as
an aside, that plaintiffs did not allege that the product they sought from defendants was
not reasonably available from other sources). See also, e.g., Am. Gen. Fin., Inc. v.
Branch, 793 So.2d 738, 750-51 (Ala. 2000) (finding home lender’s arbitration clause
unconscionable where most local lenders used similar clauses); Kloss v. Edward J. Jones
& Co.,, 54 P3d 1, 8 (Mont. 2002) (factor supporting finding of procedural
unconscionability was that arbitration was “industry-wide practice” such that plaintiff
“would have been excluded from the . . . market unless she accepted the agreement to
arbitrate™). It should be noted, however, that consumers should not be foreclosed from

demonstrating procedural unconscionability unless they can prove this factor. Plaintiffs
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were able to meet that burden here because of the relatively small number of internet
service providers in Kentucky, but this burden would be insurmountable for individuals
challenging abusive contract terms in, for example, contracts written by car dealers or
employers. See, e.g., Davis v. O’Melveny & Myers, 485 F.3d 1066, 1075 (9th Cir. 2007)
(rejecting “argument that availability of employment can defeat a claim of procedural
unconscionability when an employee is faced with a ‘take it or leave it’ condition”).
Fourth, the manner in which Insight imposed its arbitration clause predictably
ensured that few consumers would read, notice, or understand it. The Conseco court
noted that courts carefully scrutinize the enforceability of contracts that have
“[o]ppressive terms ancillary to the main bargain [that are] concealed in fine print and
couched in vague or obscure language.” 47 S.W.3d at 342 n.20. Similarly, courts look
more closely at contract terms of which customers were unaware or could not understand.
See, e.g., Louisville Bear Safety, 571 S.W.2d at 440. Unlike the contract at issue in
Conseco, the arbitration clause here was “concealed or disguised within the form,” in that
it was not visible in the text box asking for the consumer’s assent. Conseco, 47 S.W.3d
at 343. Moreover, the class action ban and secrecy provisions were not explained in a
way that would make clear to consumers the rights that they were giving up. As a result,
the arbitration clause here, in contrast to the one in Conseco, had the effect of “alter[ing]
the principal bargain in an extreme or surprising way,” see id., because average

consumers were unaware that those provisions would make it functionally impossible for

them to prevail against the company if they were cheated.



For all of the above reasons, the arbitration clause is procedurally unconscionable
under Kentucky law. At the very least, these factors increase the risk of abuse, and the
Court must evaluate the substantive fairness of the clause’s terms with particular scrutiny.

V. THE UNCONSCIONABLE TERMS IN INSIGHT’S ARBITRATION
CLAUSE RENDER THE ENTIRE CLAUSE UNENFORCEABLE.

Once this Court holds that the class action ban and secrecy provisions of the
arbitration clause are exculpatory and unenforceable, the question then becomes whether
the Court should rewrite Insight’s arbitration clause by editing out those provisions or
instead strike the entire arbitration clause as unenforceable, Plaintiffs respectfully
suggest that this Court should strike Insight’s entire arbitration clause rather than redraft
portions of the clause to make it legal. If the Court decides instead to strike only the
unconscionable and unenforceable provisions of the arbitration clause, this Court should
permit arbitration to proceed on a class-wide basis.

In Volt Information Sciences, Inc. v. Board of Trustees of the Leland Stanford
Junior University, 489 U.S. 468, 479 (1989), the United States Supreme Court noted that
the “primary purpose” of the FAA is to ensure “that private agreements to atbitrate are
enforced according to their terms.” Therefore, if an agreement cannot be enforced
according to its terms, a court should not step in to rewrite it. Numerous courts have
refused to rewrite arbitration clauses on these grounds. See, e.g., Fiser, 188 P.3d at 1222
(“Here, the class action ban is part of the arbitration provision and is central to the
mechanism for resolving the dispute between the parties; therefore, it cannot be severed.
We decline to enforce the arbitration provision.”). Indeed, courts have refused to rewrite
arbitration clauses on these grounds even where, as here, the arbitration clause contains a

severability provision. See, e.g., Simpson, 644 S.E.2d at 674 (“While this Court does not
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ignore South Carolina’s policy favoring arbitration, we hold that the intent of the parties
is best achieved by severing the arbitration clause in its entirety rather than ‘rewriting’ the
contract by severing multiple unenforceable provisions.”).

Similarly, other courts have declined to enforce arbitration clauses where
“unconscionability permeates the agreement,” on the grounds that “[blecause the sickness
has infected the trunk, we must cut down the entire tree.” Alexander v. Anthony Int’l,
L.P., 341 F.3d 256, 271 (3d Cir. 2003). See also, e.g., Paladino v. Avnet Computer
Techs., Inc., 134 F.3d 1054, 1058 (11th Cir. 1998) (“[TJhe presence of an unlawful
provision in an arbitration agreement may serve to taint the entire arbitration agreement,
rendering the agreement completely unenforceable, not just subject to judicial
reformation.”); Torrance v. Aames Funding Corp., 242 F. Supp. 2d 862, 876 (D. Or.
2002) (“An arbitration agreement is not severable if it is permeated by
unconscionability.”) (citation omitted); Anderson v. Ashby, 873 So0.2d 168, 17980 (Ala.
2003) (refusing to enforce arbitration agreement that was “unconscionable in numerous
aspects”). Put another way, where an arbitration clause has “multiple defects that
indicate a systematic effort to impose arbitration on [a consumer],” and there is “no
single provision [the court] can strike or restrict in order to remove the unconscionable
taint from the agreement,” Nagrampa, 469 F.3d at 1293, the court can refuse to enforce
the provision. This approach comports with Kentucky law on the divisibility of
contracts. Under this Court’s precedent, where some provisions of a contract are
unenforceable, the whole contract will be set aside if “good and bad parts cannot be
separated without altering its purpose.” Cox v. Wagner, 907 S.W.2d 770, 771 (Ky.
1995).
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Other courts, including the United States Court of Appeals for the Sixth Circuit,
have declined to rewrite unconscionable arbitration clauses where to do so, as here,
would reward the company for drafting an illegal agreement. As stated by the Sixth
Circuit in Cooper v. MRM Investment Co., 367 F.3d 493 (6th Cir. 2004), an employment
case, “an employer will not be deterred from routinely inserting such a deliberately illegal
clause into the arbitration agreement it mandates for its employees if it knows that the
worst penalty for such illegality is the severance of the clause after the employee has
litigated the matter.,” Id at 512 (citations omitted). Instead, companies would lack any
“incentive to ensure that a coerced arbitration agreement is fair to both sides” and could
simply “write a one-sided agreement that favors the [company], and then make the bare
minimum modifications necessary to obtain the court’s approval.” Lelouis v. Western
Directory Co., 230 F. Supp. 2d 1214, 1225 (D, Or. 2001). See also, e.g., Covenant
Health & Rehab. of Picayune, LP v. Estate of Moulds ex rel. Braddock, 14 So.3d 695,
706 (Miss. 2009) (refusing to sever provisions in arbitration clause where doing so would
result in “an undeserved reward for unconscionable conduct”). This concern is also
strongly expressed in the Second Restatement of Contracts, which states that “a court will
not aid a party who has taken advantage of his dominant bargaining power to extract
from the other party a promise that is clearly so broad as to offend public policy by
redrafting the agreement so as to make a part of the promise enforceable.” Restatement
(Second) of Contracts § 184, cmt. b,

Kentucky law, with its recurring concern that weaker parties will be forced into
unfair adhesive contracts, supports this approach as well, See Conseco, 47 S.W.3d at 342

n.20 (“Like all tools employed by humans, however, adhesion contracts are subject to
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abuse. Oppressive terms ancillary to the main bargain have been concealed in fine print
and couched in vague or obscure language. In consumer transactions in particular, courts
have been willing to scrutinize such contracts and have refused to enforce egregiously
abusive ones.”). Furthermore, the determination of whether portions of a contract may be
enforced when other portions are illegal is based on equitable considerations. Cox, 907
S.W.2d at 771; Hodges v. Todd, 698 S.W.2d 317, 320 (Ky. App. 1985) (“Equitable
considerations will prevail against a mechanistic approach as to whether the contract is
divisible or indivisible and thus enforceable.”). In this case, to avoid rewarding Insight
for drafting a one-sided and illegal contract, equity demands that the entire arbitration
clause not be enforced. As a result, Insight’s first question in its Cross-Motion for

:]

Discretionary Review—*"is the parties’ agreement still enforceable?”—is conclusively
‘Cno‘,9
If the Court concludes, however, that the entire arbitration clause is not

unenforceable, the Court should sever the unconscionable terms and permit arbitration to

proceed on a class-wide basis. See, e.g., Muhammad, 912 A.2d at 103.

CONCLUSION
For the foregoing reasons, this Court should hold that the provisions of Insight’s
arbitration clause banning class actions and requiring secrecy are unconscionable and
unenforceable under Kentucky law, and that as a result, the entire arbitration clause is

unenforceable.
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