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INTEREST OF AMICUS CURIAE

The Product Liability Advisory Council, Inc. (“PLAC”) is a non-profit association
with 128 corporate members representing a broad cross-section of American and
international product manufacturers. These companies seek to contribute to the
improvement and reform of law in the United States and elsewhere, with emphasis on the
law governing the liability of manufacturers of products. PLAC’s perspective is derived
from the experiences of a corporate membership that spans a diverse group of industries
in various facets of the manufacturing sector. In addition, several hundred of the leading
product liability defense attorneys in the country are sustaining (non-voting) members of
PLAC. Since 1983 PLAC has filed over 725 briefs as amicus curiae in both state and
federal courts, including this Court,1 presénting the broad perspective of product
manufacturers seeking fairness and balance in the application and development of the law
as it affects product liability.

The present case is important to PLAC’s membership because product liability
cases such as this one are frequently complex and science-rich, requiring the assistance of
expert witnesses on both sides. Following the announcement of the United State
Supreme Court’s watershed opinion in Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993), and this Court’s decision in Mitchell v. Commonwéalth, Ky., 908
S.W.2d 100 (1995), many such cases stand or fall based on a trial judge’s “gatekeeping”
decisions about the qualifications of expert witnesses, and the relevancy and reliability of

their opinions. How trial judges exercise their gatekeeping function — the depth of their

! See, e.g., Sand Hill Energy, Inc. v. Smith, Ky., 142 S.W.3d 153 (2004); Larkin v. Pfizer,
Inc., Ky., 153 S.W.3d 758 (2004); Wood v. Wyeth-Ayerst Labs., Div. of Am. Home
Prods., Ky., 82 S.W.3d 849 (2002).



inquiry into the scientific or technical matter at issue, the extent to which they utilize
“Daubert hearings” or other on-the-record proceedings to inform their decisions, and the
manner in which they express their findings and conclusions about the admissibility of
expert testimony — are recurring issues of great significance, particularly in product
liability cases.
STATEMENT OF THE CASE
PLAC adopts Appellant’s statement of the case.
INTRODUCTION AND SUMMARY OF ARGUMENT

When ruling on a challenge to the reliability of expert testimony, a trial court
must make certain that the record clearly states the grounds supporting its decision to
admit or exclude the evidence. Otherwise,‘the appellaté court has no basis to determine
whether the trial court abused its discretion in admitting or excluding the evidence, and it
cannot discern whether the factors considered by the trial court were actually “reasonable
measures of reliability,” as stated in Kumho Tire Co. v. Carmichael, 526 U.S. 137, 153
(1999). Without an adequate statement of grounds, the appellate court is forced to
undertake what effectively amounts to an unnecessary de novo review of the entire
record. There are good reasons why both the United States Supreme Court and this Court
require the appellate court to review for abuse of discretion and refrain from de novo
review. See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 143 (1997); Goodyear Tire &
Rubber Co. v. Thompson, Ky. 11 S.W.3d 575, 578 (2000). The goals of judicial
economy are severely undermined when an appellate court must do what the trial court
should have done in the first place. The trial court is in the best position to address

initially the issues of reliability and relevance because it can hold hearings that may



include testimony and oral argument, employ court experts or technical advisors, and ask
questions of the parties and witnesses. An appellate court simply cannot do what the trial
court is capable of doing because the appellate court is bound by the record.

Here, the Court of Appeals affirmed the trial court’s ruling without being able to
determine whether, in fact, the trial court applied reasonable factors in assessing the
admissibility of expert testimony. Indeed, affirmance of a trial court’s Daubert ruling
when the record fails to reveal the basis for it runs directly afoul of this Court’s ruling in
City of Owensboro v. Adams, Ky., 136 S.W.2d 446, 451 (2004). Without a record that
includes appropriate findings, trial courts may frustrate the error-correcting function of
the appellate courts because the appellate court cannot determine whether the trial court’s
ultimate decision to admit or exclude the evidence was baseci on factors that are
reasonable measures of reliability. Furthermore, the absence of a record reflecting the
court’s reasoning undermines public confidence in the judiciary in this important arena

where judges fulfilling their gatekeeping roles have been challenged as playing amateur

scientists.
ARGUMENT
I Findings concerning the grounds for admission or exclusion of challenged
expert evidence under Daubert and Mitchell are essential to the appellate
process.

The trial court’s brief ruling and the Court of Appeals’ agonizing review of the
trial court record illustrate why it is imperative that the trial court set forth basic findings

of fact and conclusions of law when ruling on Daubert motions.> This Court has not

2 The appropriate standard for making Daubert decisions is a critical issue in civil and
criminal litigation in Kentucky. As this Court correctly observed: “In modern litigation,
. . it would be difficult to overstate the importance of expert witnesses. Some of the



been presented with the opportunity to provide clear direction to trial courts about
appropriate procedures for making an adequate record, although the Court provided some
guidance in Miller v. Eldridge, Ky. 146 S.W.3d 909, 917 (2004). In that case, where the
issue was not squarely before the Court, the Court appeared to indicate an eagerness to
address the issue. See id. at 916 (noting that the parties and the Court of Appeals treated
the trial court’s ruling as a final determination of the expert witness issues even though
the trial court failed to make any factual findings). Now the Court has that opportunity.

In this case, where the trial court left few clues about why it admitted Plaintiffs’
experts’ testimony, the Court of Appeals was left to speculate about the trial court’s
reasoning. This type of conjectural, after-the-fact analysis forced the appellate court into
effectively de novo review — the court had to conduct its own defailed examiﬂation of the
record and consideration of the Daubert factors to construct an analysis that supported
the trial court’s admissibility ruling.

The mechanics of how a trial court exercises its gatekeeping function is a frequent
and recurring question in federal and state cases alike, particularly in product liability
cases and other tort actions. See Molly Treadway Johnson, et al., Federal Jud. Ctr.,
Expert Testimony in Civil Trials: A Preliminary Analysis 1 (2000) (45% of federal civil
trials involving expert witnesses were tort actions). Since the Supreme Court’s Daubert

decision was announced, challenges to expert testimony have increased dramatically both

most important decisions of the Supreme Court of the United States in recent years have
dealt with the admissibility of expert opinions in an effort to assure its reliability, and this
Court has devoted considerable attention to issues relating to expert witnesses.” Tuttle v.
Perry, Ky., 82 S.W.3d 920, 923 (2002) (footnotes omitted) (citing Daubert, supra;
Kumho, supra; Weisgram v. Marley, 528 U.S. 440 (2000); Fugate v. Commonwealth,
Ky., 993 S.W.2d 931 (1999); Thompson, supra;, Farmland Mut. Ins. Co. v. Johnson, Ky.,
36 S.W.3d 368 (2000)).



in civil and criminal cases. Many judges have observed a disturbing trend in expert
testimony: high-dollar, well-qualified experts act as advocates for their clients and
abandon both their objectivity and their concern for providing reliable grounds for their
opinions. See id. at 5-6.

As Daubert issues increase, they have produced many recurrent, and frequently
avoidable, appellate issues. Thus, appellate courts in Kentucky and elsewhere are
struggling with how to review trial courts’ Daubert decisions, and have come to varying
conclusions on several important issues. A clear record about the basis of a trial court’s
Daubert decision is critical to providing guidance to litigants and their experts and to
facilitate effective appellate review. Without clear trial court findings, the appellate
court, as in this case, must scour the cold record in what ‘is a de facto de novo revieW,
albeit in the guise of reviewing for an abuse of discretion, contrary to the holdings of the
United States Supreme Court and this Court, which direct that the abuse-of-discretion
standard is the appropriate standard of review. See Thompson, 11 S.W.3d at 578; Joiner,
522 U.S. at 146-47.

Although this Court has explained that “[a] trial court must, at the least, state on
the record its Daubert conclusions with respect to reliability,” City of Owensboro v.
Adams, Ky., 136 S.W.3d 446, 451 (2004) (emphasis added), more is needed. For
appellate review to be meaningful and effective, the record must contain findings that
show that the trial court actually conducted the appropriate Daubert inquiry and analysis.
Id. The absence of a clear record of the grounds for the trial court’s Daubert ruling
prevents such meaningful review. E.g., Miller, 146 S.W.3d at 921-22. Thus a simple

statement by a trial court, as in this case, that it has reviewed a voluminous record, finds



the witnesses to be well qualified, and accordingly the evidence is admitted does not
suffice.’

To the contrary, this Court should hold that, when the admission or exclusion of
expert testimony under KRE 702 is involved, the trial court must make certain that the
essential grounds for its decision are adequately preserved for the record. At a minimum,
the trial court record should contains findings and conclusions concerning: (1) the
experts’ qualifications; (2) the factors that the court found to be reasonable measures of
the reliability (or lack thereof) of the particular expert testimony and how these factors
were applied to reach the court’s conclusion;* (3) whether the proffered testimony is
relevant; and (4) whether the testimony will assist the trier of fact (i.e., whether it “fits”

the facts of the case).” See McIntire v. Commonwealth, Ky. 192 S.W.3d 690, 696 (2006);

? In many cases, a hearing may be necessary to give the trial court an adequate basis for
making its decision on the relevancy and reliability of the proffered expert testimony and
to allow for meaningful appellate review. See Commonwealth v. Christie, Ky., 98
S.W.3d 485, 489 (2002); see also Dixon v. Commonwealth, Ky., 149 S.W.3d 426, 430
(2004); City of Owensboro, 136 S.W.3d at 451. Failing to make a determination on the
admissibility of expert testimony without an adequate record is an abuse of discretion.
1d.

* In addition to the five “Daubert factors” adopted in Mitchell, this Court has recognized
that, in appropriate cases, trial courts may employ other objective criteria to determine
the reliability of expert testimony in a particular area. See Ratliff v. Commonwealth, Ky.
194 S.W.3d 258, 270 (2006) (quoting Kumho, 526 U.S. at 150); Kurtz v. Commonwealth,
Ky., 172 S.W.3d 409, 413 (2005). Without findings showing the trial court’s reasoning,
the appellate court must guess what factors, out of a potentially limitless field, the trial
court actually relied on in making its Daubert decision. If the record is void and prevents
the appellate court from performing its function, then remand is the typical remedy. But
when a case has gone through a long trial and a verdict has been reached, as in the
present case, there is a temptation to excuse the gatekeeper’s lapse and let the judgment,
right or wrong, stand. Such a result is entirely inconsistent with Thompson and Mitchell.

> The Court of Appeals concluded here that the relevancy or “fit” prong of the
Mitchell/Daubert analysis was satisfied here because “there is no dispute that causation
evidence is relevant to the Gundersons’ claim.” (Ct. App. Slip Op. at 7.) However, the
relevancy component of the Mitchell/Daubert test is not the rhetorical query suggested by



see also Thompson, 11 S.W.3d at 577, 578 (trial courts have discretion to determine the
factors to consider in evaluating reliability and relevancy or “fit”” under Dauberr).

These requirements are not intended to tie the trial court’s hands in deciding how
to make its record, and would not impair the trial courts’ traditional discretion in making
evidentiary decisions. Trial courts must have some level of discretion in the manner in
which they explicate their findings. See, e.g., Ancho v. Pentek Corp., 157 F.3d 512, 518
(7th Cir. 1998) (“when making a Fed. R. Evid. 702 determination . . . [trial judges] are
not required to recite the Daubert standard as though it were some magical incantation.”);
cf. KRE 103(b). On-the-record findings are necessary not as a formalistic expression of
Daubert as a “holy writ,” see Thompson, 11 S.W.3d at 583 (quoting Kumho, 526 U.S. at
159 (Scalia, J., concurring), but as a means of allowing an appellate court to determine
whether the trial court actually operated within the bounds of the law in admitting or
excluding the testimony in question, see id. (“in a particular case the failure to apply one
or another of them may be unreasonable, and hence an abuse of discretion.”) (quoting

Kumho, 526 U.S. at 159 (Scalia, J., concurring)).

the Court of Appeals. Relevance, or “fit,” is related to Rule 702’s requirement that expert
testimony must “assist the trier of fact to understand the evidence or to determine a fact in
issue.” Miller, 146 S.W.3d at 914. “[T]he standard for fit is higher than bare relevance.”
See In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 745 (3d Cir.1994), cert. denied sub
nom., Gen. Elec. Co. v. Ingram, 513 U.S. 1190 (1995). Scientific expert testimony
introduces special dangers to the fact-finding process because it “can be both powerful
and quite misleading because of the difficulty in evaluating it.”” Daubert, 509 U.S. at
595. Therefore, courts must exclude proffered scientific evidence under Rule 702 unless
they are convinced that it speaks clearly and directly to an issue in dispute in the case,
and that it will not mislead the jury. In re Breast Implant Litig., 11 F. Supp. 2d 1217,
1223 (D. Colo. 1998). If “fit” were merely a restatement of the basic Rule 402 test, it
would hardly be a necessary part of the Daubert analysis. “Fit” requires that there be an
analytical connection between the expert’s methodology, the conclusions reached, and
the facts of the case. If all that connects the methodology or analysis and the final
conclusions is the expert’s self-proclaimed assurances of truthfulness and accuracy, the



























