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PURPOSE OF AMICUS CURIAE BRIEF AND ISSUES ADDRESSED

The Chamber of Commerce of the United States of America (“the Chamber”)
respectfully submits this brief amicus curiae in support of Sandoz Pharmaceuticals
Corporation (“Sandoz”). A motion seeking leave to file this brief has been submitted
concurrently with this brief.

The Chamber is the nation’s largest federation of business companies and
associations, with an underlying membership of more than 3,000,000 business and
professional organizations of every size and in every sector and geographic region of the
country. An important function of the Chamber is to represent the interests of its
members by filing amicus curiae briefs in cases involving issues of national concern to
American business.

The Chamber is filing this brief because the rational and equitable administration
of punitive damages is a matter of profound concern to the Chamber’s members. The
Chamber’s members welcomed the Supreme Court’s decisions in BMW of North
America, Inc. v. Gore, 517 U.S. 559 (1996), and State Farm Mutual Automobile
Insurance Co. v. Campbell, 538 U.S. 408 (2003), which they viewed as providing
valuable guidance on the scope of conduct for which punitive damages may be imposed,
including the rule that punitive damages may not be awarded to punish a defendant for
unadjudicated harms to nonparties. In this case, the Kentucky Court of Appeals
recognized the possibility that the jury punished Sandoz for just such harms, yet it
reversed and remanded for a new trial only on the amount of punitive damages. The

Chamber submits that the proper course on this issue was to remand for a new trial on




punitive damages that included both whether punitive damages were warranted and, if so,
what amount was necessary to punish and deter the conduct properly at issue.
ARGUMENT

This products liability and medical malpractice case arose out of the death of
Mary Margaret Gunderson, who suffered a seizure and died after taking Parlodel® to
suppress postpartum lactation. The plaintiffs (her estate and children) alleged that her use
of Parlodel® caused her death, and that Sandoz made misrepresentations and omissions
in marketing the drug that warranted a substantial award of punitive damages. But
plaintiffs did not limit their focus either to the harm suffered by Mrs. Gunderson or to
statements made to her prescribing physician. Instead plaintiffs urged the jury to punish
Sandoz for alleged (but unproven) harms suffered by other Parlodel® users and for
misrepresentations made to doctors other than Mrs. Gunderson’s prescribing physician,
who indisputably did not rely on any statements from Sandoz about Parlodel® in
prescribing the drug to Mrs. Gunderson. The Court of Appeals properly recognized that
much of this evidence could not be the basis for punishing Sandoz, and it determined that
there must be a new trial on the issue of punitive damages. But the Court of Appeals
limited that trial to the question of only the proper amount of punitive damages,
overlooking the initial, and more fundamental, question of whether a properly instructed
jury necessarily would have found that punitive damages were warranted at all.

As the Supreme Court explained in State Farm, when a jury considers evidence of
unadjudicated harms to nonparties or other unrelated or extraterritorial conduct, there is a
serious and inherent risk that the jury will punish the defendant not for the harms it

caused to the plaintiff, but for the other dissimilar or unproven conduct. As aresult, the




jury must be specifically instructed that it cannot punish the defendant for such conduct.
Only that type of instruction can provide jurors the guidance they need to make a rational
decision as to whether, and how much, the defendant should be punished for its conduct
directed towards the plaintiff. Allowing juries to award punitive damages based on
unadjudicated harms violates fundamental notions of procedural due process because it
does not allow the defendant an adequate opportunity to defend against the alleged harms
to others and it subjects the defendant to a risk of multiple punishment.

When a trial court fails to instruct the jury that it may not punish the defendant for
harms to nonparties, due process requires a new punitive damages trial on both whether
to award punitive damages and the amount, if any. That is because the appellate court
cannot know whether or how the jury used the evidence of unadjudicated harms in its
punitive damages determination. The jury could have relied entirely on that conduct as
the basis for awarding punitive damages in the first place, or it could have considered the
conduct in determining the ultimate amount of punitive damages, or it could have
considered the conduct for the purpose (the only arguably allowable one) of assessing the
reprehensibility of defendant’s conduct toward the plaintiff. There is simply no way to
tell. Accordingly, the absence of an instruction barring the jury from imposing
punishment for harms to nonparties requires a remand for a new determination of both

the amount of punitive damages and whether punitive damages should be awarded at all."

! Sandoz preserved this issue for review by requesting a proper jury instruction.
See infra note 10; see also Tape No. 20, 2/26/04, 13:18:08.




A. The Due Process Clause Prohibits Awarding Punitive Damages To Punish A
Defendant For Unadjudicated Harms To Nonparties

In a series of cases culminating in State Farm, the United States Supreme Court
has made clear that there are both substantive and procedural due process limitations on
punitive damages awards. 538 U.S. at416. Asa substantive limitation, the Court has
held that the maximum permissible amount of punitive damages must be determined by
reference to three guideposts — the reprehensibility of the defendant’s conduct, the ratio
of punitive damages to the plaintiff’s harm, and comparable civil and criminal penalties.
Id. at 419-29; see also BMW, 517 U.S. at 574-75. But the Court has also identified
critical procedural limitations on the assessment of such awards. See Honda Motor Co.
v. Oberg, 512 U.S. 415, 432 (1994) (noting that basic “procedural safeguards” guard
against an arbitrary punitive damages verdict). In particular, the Court has held that
punitive damages may not be imposed through a trial process that allows the jury to
impose punishment based on conduct that did not harm the plaintiff. See State Farm, 538
U.S. at 420-24. It is that holding that frames the constitutional analysis in this case.

In State Farm, the plaintiffs urged the jury to award punitive damages because of
“business practices for over 20 years,” most of which “bore no relation to third-party
automobile insurance claims, the type of claim underlying the Campbells’” complaint.”
538 U.S. at 415. The Court noted that punitive damages “pose an acute danger of
arbitrary deprivation of property,” and that concern is “heightened when the
decisionmaker is presented . . . with evidence that has little bearing as to the amount of
punitive damages that should be awarded.” Id. at 418.

The Supreme Court rejected the notion that alleged harms to nonparties could

provide a basis for awarding punitive damages: “A defendant’s dissimilar acts,




independent from the acts upon which liability was premised, may not serve as the basis
for punitive damages.” 538 U.S. at 422. That is because “[d]ue process does not permit
courts, in the calculation of punitive damages, to adjudicate the merits of other parties’
hypothetical claims against a defendant under the guise of the reprehensibility analysis.”
Id. at 423. Punitive damages may be based only on conduct with “a nexus to the specific
harm suffered by the plaintiff.” Id. at 422. A jury may not “expand the scope of the case
so that a defendant may be punished for any malfeasance.” Id. at 4242

The Supreme Court’s command that a defendant may not be punished for
dissimilar conduct or unadjudicated harms to nonparties rests on two fundamental due
process concerns. The first is the basic right to be heard before being subjected to
punishment for assertedly unlawful conduct. See Boddie v. Connecticut, 401 U.S. 371,
377 (1971) (due process includes right to “a meaningful opportunity to be heard”). That
opportunity to be heard includes the opportunities to “know the claims of the opposing
party and to meet them,” Morgan v. United States, 304 U.S. 1, 18 (1938), and “to present
every available defense,” Lindsey v. Normet, 405 U.S. 56, 66 (1972) (quotation omitted).
But the defendant has no such opportunities when punitive damages are awarded for
unproven harms to nonparties. The defendant receives no notice of those claims in the
complaint, making them purely hypothetical, and plaintiffs are not required to establish

the specific elements of those hypothetical claims. As a result, the defendant has no

2 1t bears emphasis that State Farm’s analysis is not limited to harms suffered by
nonparties out-of-state. It is a violation of due process “to adjudicate the merits of other
parties’ hypothetical claims against a defendant” (538 U.S. at 423), no matter where those
other parties reside. See also id. at 420 (identifying the due process problem as “the
reliance upon dissimilar and out-of-state conduct evidence” (emphasis added)).




meaningful opportunity to challenge the existence or viability of those claims.® Allowing
a jury to award punitive damages for those hypothetical claims, in short, deprives the
defendant the most basic “process” that is “due” in a civil action.*

The second due process concern raised when juries consider harm to nonparties is
the risk of multiple punishment. The Supreme Court noted in State Farm that
consideration of harm to nonparties “creates the possibility of multiple punitive damages
awards for the same conduct” — inasmuch as “nonparties are not bound by the judgment
some other plaintiff obtains,” they can bring their own claims against the defendant and
recover punitive damages. 538 U.S. at 423. A defendant thus may be punished over and
over again for the same conduct, resulting in punishment that is not only multiplicative,
but also exceeds in its aggregate amount the maximum that permissibly could be imposed
for the conduct. See Owens-Corning Fiberglas Corp. v. Malone, 972 S.W.2d 35, 51
(Tex. 1998) (“[1]f a single punitive damages award becomes unconstitutional when it can
fairly be categorized as grossly excessive . . . it follows that the aggregate amount of
multiple awards may also surpass a constitutional threshold.”). Conversely, a defendant
also may be punished for conduct that other juries would not find unlawful or

reprehensible. Either way, the notion that a defendant may be punished not only for the

3 It is as if the plaintiff were being allowed to pursue a de facto class action, but
without satisfying the procedural requirements — especially typicality and predominance
_ that ensure the defendant is able to mount a full and fair defense to all claims
simultaneously. See Johnson v. Ford Motor Co., 35 Cal. 4th 1191, 1210 (2005).

* As one leading commentator has explained, because a “defendant can be
punished through the mechanism of punitive damages for the harms caused to third
parties only if it committed legal wrongs against those parties,” punitive damages can be
imposed for such wrongs only in proceedings in which the defendant is allowed to
contest the allegations, “not litigation in which the plaintiff effectively strips the
defendant of all its defenses.” Thomas B. Colby, Beyond the Multiple Punishment
Problem: Punitive Damages as Punishment for Individual, Private Wrongs, 87 Minn. L.
Rev. 583, 657 (2003).




harms caused to the plaintiff, but also for harms caused to nonparties, cannot be squared
with the basic requirements of due process.

Even though a defendant may not be punished for conduct affecting nonparties,
there are purposes for which the jury may consider such conduct. The Supreme Court
has noted, for example, that the effects of a defendant’s conduct on others may be
relevant in assessing reprehensibility to the extent those effects make the conduct toward
the plaintiffs more blameworthy. For example, “[1Jawful out-of-state conduct may be
probative when it demonstrates the deliberateness and culpability of the defendant’s
action in the State where it is tortious.” 538 U.S. at 422; see BMW, 517 U.S. at 576-77
(“repeated misconduct is more reprehensible than an individual instance of
malfeasance™). But the question whether repeated or risky conduct affects the
reprehensibility of the defendant’s conduct foward the plaintiff is different from the
question whether the defendant should be punished for harms caused to other people. In
the latter instance, the jury is effectively resolving unadjudicated claims and imposing
punishment that could be (and may already have been) imposed in other cases — exactly
what the Due Process Clause prohibits. But the distinction is undoubtedly subtle, and
without an instruction clearly prohibiting punishment of the second kind, lay jurors may
well decide to impose punishment because of what the defendant did to other people, not
just because of what the defendant did to the plaintiff. To avoid that risk, juries must be

specifically instructed not to impose punishment for unadjudicated harms to nonparties.’

3 The question of how to ensure that a jury appropriately considers alleged harms
to nonparties in assessing reprehensibility without improperly punishing a defendant for
them is pending before the U.S. Supreme Court. See Philip Morris USA v. Williams, No.
05-1256 (argued October 31, 2006). Although State Farm made clear that a requested
jury instruction limiting punishment to the conduct which harmed the plaintiff must be




B. The Absence Of A Jury Instruction On The Proper Use Of Unadjudicated
Harms To Nonparties Requires A Complete New Trial On Punitive Damages

[f the trial court fails to instruct a jury that it may not award punitive damages for
unproven harms to nonparties, the question of remedy arises.

As an initial matter, simply reducing the punitive damages award cannot cure the
jury’s improper consideration of alleged harms to nonparties. That remedy confuses the
substantive limitation on excessive awards with the procedural limitation on awarding
punitive damages for alleged harms to nonparties. If a properly instructed jury returns a
verdict that is excessive in light of the defendant’s conduct toward the plaintiff and the
three factors identified by the Supreme Court, then an appellate court may remedy that
problem by reducing the award to the maximum amount permissible under the
Constitution. In that instance, the appellate court knows the amount that the jury wanted
to award, and it is the appellate court’s responsibility to determine the maximum
permissible award by applying the legal principles set forth in State Farm and BMW. See
Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 436 (2001)
(mandating de novo review of the constitutionality of punitive damages awards).

When the defect in the verdict is the jury’s consideration of alleged harms to
others, however, reduction of the award cannot remedy the problem. That is because the
reviewing court does not and cannot know whether a jury, given proper instructions as to
the use of evidence concerning harm to others, would have returned the maximum
amount of punitive damages, some lesser amount, or any amount at all. See, e.g., City of

Middlesboro v. Brown, 63 S.W.3d 179, 182 (Ky. 2001) (holding that reversal is required

given, the Court’s decision in Williams may provide further guidance as to the precise
content of that instruction or the proper remedy when such an instruction is not given.




“when the appellate court cannot determine . . . that the verdict was not influenced by the
erroneous instruction™). Indeed, as the Supreme Court has recognized, there is a
“heightened” risk of an arbitrary punitive damages verdict when a jury is presented with
evidence of unadjudicated harm to nonparties. State Farm, 538 U.S. at 417-18.
Accordingly, when the court fails to instruct the jury not to punish on the basis of such
evidence, a new trial on punitive damages is required in order to ensure that the defendant
is punished only for conduct that injured the plaintiff, and not for conduct “independent
from the acts upon which liability was premised.” Id. at 4228

The new trial on punitive damages must allow the properly instructed jury to
consider both the initial question of whether punitive damages are warranted for the
defendant’s conduct toward the plaintiffs and the proper amount of those damages. A
jury’s decision to award punitive damages is a two-step process. See 1 John J. Kircher &
Christine M. Wiseman, Punitive Damages: Law and Practice § 5:23, at 5-152 (2d ed.
2000). First, the jury determines “whether punitive damages may be assessed” because
of the defendant’s conduct. KRS § 411.186(1). Second, if the jury finds that punitive
damages are warranted, it determines what amount is necessary to punish the defendant
for its harm to the plaintiff and to deter the defendant from engaging in similar conduct.
See id. § 411.186(2) (if jury “determines that punitive damages should be awarded,” it

then “assess[es] sum of punitive damages” in light of specific factors).

® This Court recognized the appropriateness of the new trial remedy in Sand Hill
Energy, Inc. v. Smith, 142 S.W.3d 153 (Ky. 2004). After determining that the jury’s
punitive damages verdict was tainted by its consideration of extraterritorial evidence, the
Court ordered a new trial to cure that constitutional error. See id. at 157. The question of
whether the Constitution requires that the new trial must include both whether punitive
damages are warranted and the amount was not squarely before the Court in Sand Hill.
See id. at 165 (question of whether state-law prerequisites for an award of punitive
damages were met waived).






















