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Introduction

Miﬁhael St. Clair was originally tried, convicted, and sentenced to death in 1998
for the murder of Frank Brady in Bﬁliitt County. This Court vacated his death sentence in
2004 and remanded for a second sentencing trial. After that trial ended in a death
sentence, this Court reversed in 2010 for a thjrd‘sentencing trial, and a third death
sentence was imposed in 2011. St. Clair appeals as a matter of right.

Statement Concerning Oral Argument

Mr. St. Clair requests oral argument because the death penalty has been imposed,
and because of the complexity of the record after three tﬁals and over 15 years of
litigation. Oral argument is mandated by KRS 532.075(4).

Preface

Appellate review of a case involving the death penalty requires great caution.
Under KRS 532.075(2) this Court reviews unpreserved errors as well as preserved errors
when the death penalty has been imposed because “[d]eath is unlike all other
sanctions....” Beck v. Alabama, 447 U.S. 625 (1980); Rogers v. Com., 992 S.W. 2d 183,
187 (Ky. 1999); Perdue v. Com., 316 S.W. 2d 148, 153-154 (Ky. 1995); Cosby v. Com.,
776 S.W. 2d 367 (Ky. 1989); Campbell v. Com., 564 S.W.2d 258, 531 (Ky. 1979). Under
KRE 103(e) this Court considers “insufficiently raised or preserved” errors and grants
relief “upon a determination that manifest injuétice has resulted from the error.” In a
death case there is no reasonable justification for trial counsel’s failure to object to anf
substantial error and such failures cannot be considered a legitimate trial tactic. Without
the unpreserved errors as well as the preserved errors raised here, the jury might not have

sentenced Michael St. Clair to death. Perdue. In accordance with CR 76.12(4)(c)(1v),




coﬁnsel have noted at the beginning of each issue whether it is preserved. Where the issue
is unpreserved counsel will not repeat reference to KRS 532.075(2), KRE 103(e), RCr
10.26 or the other authorities cited in this paragraph
Record Citations

The following abbreviations are used in referring to the appellate record:

TR1 — Transcript of record, original trial in 1998

TH]1 — Transcript of hearings, original trial in 1998

TE1 - Transcript of evidence, original trial in 199 8

TR2 - Transcript of record, second sentencing trial in 2005

TH2 - Transcript of hearings, second sentencing trial in 2005

TE2 - Transcript of evidence, second sentencing trial in 2005

TR3 — Transcript of record, third sentencing trial in 2011

CD3 — Record of hearings, voir dire, and evidence in 2011

EX - exhibit

A- Appendix.

it




Statement of Points and Authorities

Intrqduction ......... e b e hea e eE R e E e bR s bbb e L e e A bt b e nrsnen e n e erns i
Statement Concerning Oral ATSUMIEINE. .....c.viiiiiriaiciirrerrerrererereeseneresesesssesereesssssnsons e 1
KRS 53Z.075(A). ettt e e e s e e e b ettt 1
Préface ................................................................................................................................. i
KRS 532.075(2) coereeeeiereeeeere et see et steas st st et eseaen e e et e s aeenss st ea s e resanessanetesanseas i,ii
Beck v. Alabama, 447 US 625 (1980) ...ttt et i
Rogers v. Com., 992 S.W. 24 183 (KY. 1999) wooroooooeooeoeoeoeoeoeoeooeeooeoeooeeoeesoeoeoo i
Perdue v. Com., 916 SW.2d 148 (K. 1995) e eereeeeeeieeeeeet et eee s sttt st i
Cosby v. Com., 776 SW. 2d 367 (K. 1989)..ece it eeirereertesi st eaeaes e en s sannas 1
Campbell v. Com., 564 S.W.2d 258 (K. 1979) c..veiieeeiceereceeteeee e srven e i
KRE 103(e) 1,11
CR 76.12(4)(0)(iv) ............................................................................................................... i
RCri10.26............. e, passim
ReCord CIEAHOMS. ........cooomimieiiiiceiereer e et e et se e seses e s saras s s e b babe s meanseacns ii
Statement of Points and Authorities ...t 111
Statement of the Case ... e 1
St. Clair v. Commonwealth, 140 S.-W.3d 510 (Ky. 2004) (St. CIair I} eoveveoeereeeoee.. passim
St. Clair v. Commonwealth, 319 S.W.3d 300 (Ky. 2010) (St. Clair II).......cccu.c........ passim
The Prosecufion Case ..ot ettt ee v e reres e et s s s snanas 2
APPellant St. Clair ......co.oooi ettt et ee e e sa bt b s s e 5
KRS 532.025(ZH@)(1) ceuevinemrninmeenei ittt e e 8
ATGUIMEIILS ......ociiiiielinirirrierreereereseersrsrtessssassaeseseessessessessasessassessensesssssesssssessossasserssssonsasaoss 9

1ii




e 0) 1 5 W 2 & N3 O 1210 05 01 SO 9

1. A new guilt phase trial is required due to new forensic evidence..............cc.ccuenvn.e. 9
Preservation..........ccoomviininvicccenrnecreecnne ............................................................... 9
(013010 X 7 2 e eeeeeeeeseeeseeers e eeseeseesm e seseesseeesssensessreiss O
RO T0.02 et eete et anns ..................................................... 9
Standard of ReVIEW. ...ttt nene 9
Collins v. Commonwealth, 951 S.W.2d 569 (KY. 1997)-cveerorrereeeeeeeoreeoreeesreeressesseseeeneees 10
Coots v. Commonwealth, 418 S.W.2d 752 (K¥. 1967) oo erieee e ... 10
Bedingfield v. Commonwealth, 260 S.W.3d 805 (Ky. 2008)........covterevrnrererarareerannnns 10,13
FACES ettt ettt ettt st ne et et e ae e enanneanas 10
AXZUINEHE ..ottt ettt e e ete e ae e ese e nrrrerrssns s aeseesaesnenes et e eneeanen 11
Comparative Bullet Lead Analysis (CBLA)............ et b 11
VCBLA is junk science........ccceeenenen. ' .................................................... 12
National Resemch Council, Forensic Analysis: Weighing Bullet Lead Evidence, National
Academy Press, Washington D.C. (2004) ...ttt a e vsecbeanans 12
Ragland v. Commonwealth, 191 SW.3d 569 (Ky. 2006).......ccccreieeeeereereees vt 13,15
RCr9.24 . ...ieiicenecannen. e, 13,64
Miller v. Eldridge, 146 S.W.3d 909 (K. 2004) .eoriiiieeicreeirceenee e eeeeee e reanaeenes 13
KRE Q0. sttt cnc e et caeae oottt sttt et s b ebebenstens 14
Satterwhite v. Texas, 486 U.S, 249 (1988). ....cvvvveeveeereeeerrerseesnesesseessessessssesssssssesesees 14
Hester v, Commonv;fealth, 734 SW.2d 457 (K¥. 1987) ceieeeeeeecerrereererneseseeseeesneenas 15
Thompson v. Commonwealth, 177 S.W.3d 782 (Ky. 2005} «.oecvorirvcerierrnriernnssnieissnnnes 15
Estep v. Commonwealth, 64 SW.3d 805 (Ky. 2002) ...cceveiinrireeeaens e 15,18,80
Sherley v. Commonwealth, 889 8.W.2d 794 (Ky. 1994) .....covrurvnervnn. SO 15

iv




Strickler v. Greene, 527 U.S. 263 (1999) ..vvvvvevoeoooerooeoeeeeesees oo S e 1529

U.S. Const. Amend XIV ............. e ettt b s et e st s e sttt st eeeeneeeeseae passim
Payne v, Tennessee, 501 U.S. 808 (1991).cmvevreerermeeeereeeeee e ceeeesesesese st essseesee e passim
Darden v. Wainwright, 477 U.S. 168 (1986)..ccceveeireeireiereiireieeeene, ceresssnnens passim
Egev. Yukins, 485 F.3d 364 (6th Cir. 2007)c.ucioieeeieceeeeeeeeeree e eeeeeeesseeenseeee e passitn
Ch.ambers V. Mississzppi, 410 U.S. 284 (1973 riceereeireneeeeeereeereee e eveene st passim’
Green v. Georgia, 442 U.S. 95 (1979).............. b ra b e s raeea et se e seeerenees passim
2. A new guilt-phase trial is required due to significant changes in the law regardiﬁg
KRE 404(b); the 1998 guilty verdict is fatally undermined. ...................ccceorereeernenn.. 16
Preservation. ... ..ottt e ee et en e e e s 16
FACES .ttt e b et Fete e et et e ettt eaeas 16
KRE 404(b) ................... passim
AXZUIMIEHT ..ottt e r e e e e esee e e s seesere e eses e st sase b e . 17
KRE 404(0) (1) cvveeereeieiiiies ettt eesseseane e sa e b a st s e erer s sessene s 17
KRE 404(D) (2) oottt rreeseeosesessnesssssssessssss st assssssssensoesssesssessesessssssssramens 17
Anderson v. Commonwealth, 231 S.W.3d 117 (Ky. 2007).............. et eertres—taeiaeeeeeaeaeaeas 18
Clark v. Commonwealth, 223 S.W.3d 90 (K. 2007) ceucoivineeeeeiteeicieeeceeveereesanees 18,19,22
O'Bryan v. Commonwealth, 634 S W.2d 153 (Ky. 1982).....cccuen...... .......... 18
KRE 404(D) ......c.covvcomermacaaasssssssssssssssssssssesesssassssssssassesssssssessssssessssssnsesmssss oo 18
Sherroan v. Commonwealth, 142 8. W. 347 (KY. 2004) cooooooeeeoeeeeeesee e seseree .18
Billings v. Commonwealth, 843 S.W.2d 890 (Ky. 1992).....ccummmmieiiinnicicicccc e 18
Modus operandi” has been significantly clarified ..................c.occooooiieeesereeeeenn. 19
Woodlee v. Commonwealth, 306 S.W.3d 46‘1 (Ky. 2010) e 19
Commonwealth v. Buford, 197 S.W.3d 66 S A1) O £




Dickerson v. Commonwealth, 174 S.W.3d 451 (Ky. 2005).......ccuvvriricenerrinneneecneene 19,21

Graves v. Commonwealth, 2012 WL 5285699 (Ky. 2012). wccevevieeieceereeeeienene 19,20,22
Significantly intertwinedf’ has also been clarified ..............ccccoeeiiiii 19
Major v. Commonwealth, 177 S.W.3d 700 (Ky. 2005) et 19,20,23
Funkv. Commonwealth, 842 S:W.2d 476 (K. 1993) ..o 19,118
Metcalf'v. Commonwealth, 158 S W.3d 740 (K¥. 2005) .c.c.corvreevmcnieniirrenecenenenes 20,2324
Colvard v. Commonwealth, 309 $.W.3d 239 (Ky. LL0)10) OO 20
Harp v. Commonwealth, 266 S.W.3d 813 (KY. 2008} eeeeeereeeeeeese 20
Eppergon v. Commonwealth, 197 S.W.3d 46 (Ky. 2006). ..cvvcervirireeirerresesrereeeeeessneas 21
Chavies v. Cqmmdnwealth, 374 S.W.3d 313 (Ky. 2012) e 21
Driver v. Commonwealth, 361 S.W.3d 877 (K¥. 2012) errovveeeeereesieeemmseessrcessseesenereens e 21
Purcell v. Commonwealth, 149 S.W.3d 382 (Ky. 2004) ..o 22
Commonwealth v. Prater, 324 S.W.3d 393 (KY. 2010)..ovoooooooooosoo R 22
Wiley v. Commonwealth, 348 S.W.3d 570 (KY. 2010) eceemmemereommrrereoreeeoeeeoeessesees oo 22
Shemwell v. Commonwealth, 294 8. W.3d 430 (Ky. 2009) ... reermerrrirmnririrenera s 22
The 1998 prior bad acts evidence did not qualify as Appellant’s Lo 11 SR 22
KRE 104ttt cecse st s s naas s bt s st bbbttt enaensaensmsrensnones 23
Bell v. Commonwealth, 875 S.W.2d 882 (K. 1994)....ciceeiiieeimeeeoeeee e eeeneneneenns 23
Huddleston v. United States, 485 U.S. 681 (1988) coovvvoooooooooooeoeooeoooeeooeeeoeons 23
The 1998 prior bad acts evidence was not inextricably intertwined. ................... e 23
Winstead v. Commonwealth, 283 S.W.3d 678 (Ky. 2009) ...o.evvereveereriee e 24,64
Kotteakos v. Unitea.V States, 328 U.S.750 (1946).....ccvireeeeeeteiieee e 24,64
Johnson v. Mississippi, 486 U.S. 578 (1988)....uuvceeeeemeeeeoeeeeeseeemseeeeereseeseasesseacnen 25,i 00




U.S. Const. Amend. VIIT .....oovivvrirmrrrreeeeeereeseeeerennennenas rereenreresnrnsesnnraanaasannas passim

3. A new guilt-phase trial is required because an impermissibly suggestive

identification violated Appellant’s right to due process.............ccoeevvvvvveveeivecinveeennnn. 25
Preservation.............. ettt e e et e e e e e b 25
FACES «.covvvcceeeoeoveosneeseoeee e eesssseseess e esseeeeeaesseeeeeesesseaeeseseeesessssaeenseeseeereeeereseesenereseeee 25
Arguﬁlent ......................................................................................................................... 26
Stovall v. Denno, 388 U.S. 293 (1967) ..cccorrrrrrerreerseneeensasessssnsssessssassssssasessssesesnssans 26
Griffith v. Kentucky, 479 U.S. 314 (1987) .vvrcrecerrirereieesseeesessseseeresssessensssessssssensasas 26
Simmons v. U.S., 390 U.S. 377 (1968)....uceeererecenreieneerenesrnisee s esssss e s ssaseae e 26
Neil v. Biggers, 409 U.S. 188 (1972) cucueriiiiiceieeeereie et cs st svs e eaeeee 26,27,28
Perry v. New Hampshire, 132 S.CE 716 (2012} ccouiiviieiieiiiciitiie e ren e snees 26
United States v. Wade, 385; U.S. 218 (1967) ......... eeeteerenteterresaterrraatraee e aeasreeraraane 26
Manson v. Braithwaite, 432 U5, 98 (1977) oo 26,27,28
Wilson v. Commonwealth, 695 S.W.2d 854 (K¥. 1985) .civcvrrmrcnrcrrrrcerersescreaesssnenens 26
United States v. Brownlee, 454 F.3d 131 (3™ Cir. 2006)...ovvucueeeeeeeeeeeceeceeeeeseeeeer e 27
Moore v. Commonwealth, 569 S.W.2d 150 (K. 1978) erovrrooeeeereeoeoeee oo 27
Savage v. Commonwealth, 920 SW.2d 512 (K. 1995).. o ceee e, 27
VOIR DIRE AND JUROR ISSUES .._......cociinnrererrieneeeeseesessseseesssnscseassssnenes 29
4.A new sentencing trial is required because the court failed to follow this Court’s
mandatory rales for voir dire ... 29
Preservation......... eeererenereens et oL e s Lo e s s o e e reas e e ntraee srereeeneemtes e et et sanenaesanesrasanas 29
Administrative Procedures of the Court of JUSHCE ...vvueeveerieirierecr e e 29
Standard of ReVIEW ..ottt 30
Fugettv. Commonweélth, 250 S.W.3d 604 (Ky. 2008).cccveereienreereeriereeceneceeseeinans 30,48

Vil




Argumént ......................................................................................................................... 31
Allen v. Commonwealth, 596 S.W.2d 21 (K. 1979).ecmeivieeeeieeeeeeeeeerreeereseserenes 31,34
ITADPRO ...ttt et ettt —veneannes passim
RCE 9.30(Z) ettt ettt bttt st a e e e e en e ana s 31
Section 1. DEFNIONS ......c.voecooeereevsesrereesoses e N
Section 10. Selection 6f Petit and Grand JUIY et 32
Kentucky’s Adminisu'ati‘}e Procedures of -the Court of Justice......ooeeveeeieciircvnnns 33,34
Warren v. Commonwealth, 903 S.W.2d 907 (Ky. APP. 1994) ...ooovveeereeeeereereeenenns 34
Robertson v, Commonwealth, 597 S.W.2d 864 (Ky. 1980)en.. e 34
Evitts v. Lucey, 469 U.S. 387 (1985) couvurreiereierreereeteieseceiie e ese st se e passim
Pulley v. Harrzl-s, 465 U.S. 37 (1984) i 34,50,108
Gonzalez v. Wong, 667 F.3d 965, 2011 WL 6061514 (9th Cir. 2011) evuverecerrerenee. 34,50

5. Lumtm% voir dire regarding the lowest penalties viclated equal protection and the
6™ and 14™ Amendment right to an impartial jury and intelligent peremptories.... 34

Preservation...... ..ottt st e e 34
ATZUIMEIE ...t ie et s e s e es s st s besess e saenseseneeneeaeesesessaseesresssaneaas 35
Miracle v. Commonwealth, 646 S W.2d 720 (K¥. 1983) wvoveveieie e 35,37
Allowing the Commonwealth full voir dire while restricting the defense violated

eQUAl PIOTECTION...........coviiiiiiciecr ettt ettt et ettt een e eeneeeseensenneen 35
Lindsey v. Normet, 405 U.S. 56 (1972).cvueimierceriienreteiecrrsresseaseesssscsesesesssssesssssesesens 36
Limitations on voir dire violated the 6 and 14™ Amendments...............o.o.ooovon........ 36
U.S. Const. Amends. VIand XTIV ...ttt eess s 36
Morgan v. Illinois, 504 U.S. 719 (1992).....ooeueereeeereeeresereeeteseevecssestscss s eeeeeeseesssees 36,41

viii




Hayes v. Commonwealth, 175 S:W.3d 574 (K. 2005). ...ove oo eeeeeneeeae 36

Mu'Min v. Virginia, 500 U.S. 415 (1991) oot etees et ettt 36
Hodge v. Commonwealth, 17 S.W.3d 824 (K. 2000). .oveoveieiririreeiecreeeeee e veveeeneseeenee 38
Caudill v. Commonwealth, 120 S.W.3d 635 (Ky. 2003) S SV 38
U.S. Const. Ameénds. V and XTIV ... ssteesssse e eeseveseesseessieneseae passim
U.S. Const. Ameﬁds. VI, VIII and IV eoooroeeeeeeeeeeeeseeeee s passim
6. A new sentencing trial is required because jurors #15, 16; and 448 should have
been struck for Cause ... 38
Preservation and Facts ...ttt en e 38
Gabbard v. Commonwealth, 297 S.W.3d 844 (Ky. 2009)............... [T passim
ATGUINEIE ....oo.ooovoeoecteeeeeeeaeeeveeeses s saseees s eeseseeosesseeesaseaeseeesaseseesesesseseseesesseeses e 41
Shane v. Commonwealth, 243 S.W.3d 336 (Ky. 2007). oveeeeeeeeeeeeeeeeeieeeeee e 41,42,95
RCr9.36(1) ot ettt et n et e eas eeneeeeneeenenee 41
Thompson v. Commonwealth, 147 SW.3d 22 (K. 2004) w..comeecerereeeeeeeeeeeeee e 41
Mate v. Commonwealth, 884 S.W.2d 668 (K¥. 1994) ... cuoereereeeereeeeereeeeserenns S 41
Montgomery v. Commonwealth, 819 S.W.2d 713 (Ky. 1991)...cmeeeeeceeeeerierrieasie 42
King v. Commonwealth, 276 S.W.3d 270 (KY. 2009). oo 42
Ky, COBSE. § 11 et et e eaee e s eae bbb s st e s ecemeesaeemeeseneman 43
Gray v, Mississippi, 481 U.S. 648 (1987).oooooooooeoeoeeeoeeeeoeooeoeoeooeooeeoeoo 434447

7. Juror #667’s right to equal protection under Batson was violated when he was
excluded from jury service based on his socioeconomic status; retrial is required.. 43

B ACES <ot e et e e e et e e et anteataaeeaa e vaeeanrearraattetaneereenaenereennnos 43
PrESCIVALIOM......ooeeeeeeeeeeet e ee e et e e e e e e e s eee et e e e eesese e s e eseeeeeeeemmseeenn 43
Batson v. Kentucky, 476 TU.S. 79 (1986) ..ucueeeeeeieeeeeieteeete e e senesaeeseseeseneenens passim




Commonwealth v. Davis, 14 SSW.3d 9 (K¥.1999) ..ot eeraeeeas 44

K. Comnst. § 3 oottt r et et st na e FOTSRR 44
Argument..................; .......................................... e e s e e - 44
29 UB.C. § 20602 (1) uiieeeieerereererercererneercrurrceerrnteaesassesesssaeseseseasaesseessessseassntesasassnsssans 45
Powers v. Ohio, 499 T7.S. 400 (1991) eooooooooooooeooeeoeoeoeee oo 45 46
KRS 29A.170 . ittt ettt et es e e s nennns 45
Thiel v. Southern Pac. Co., 328 U.S. 217 (1946). weevvoooreoroooeeeeee oo eeeeseeeessnes 45,46
Swain v. Alabama, 380 TU.S. 202 (1965)....ccriceereeccrereccrteesenraneeesteeneaninssasssssnas 45
Glasser v. United States, 315 TU.S. 60 (1942) ..o ieeieeeeeceeeeee ettt e erevesneeaans 46
FRE TOA(2) .. cuvvrererrerrereesmrrasssessssassssssssssssassssassessesssesssssssesasassssasessssensssssesensssnssssssnssssesses 46
Court’s Rule 4.300 ... .ottt ettt st enas 46
Kentucky Code of Judicial Conduct, Canon 3, Section B{6) ....c.cccccovvecierieerreieerecerernne 46
Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614 (1991) .oovvveevevecrrevrieecenenerenns 46
Witherspoon v. Illinois, 391 U.S. 510 {1968) ....vvueeeerrereriersieeerereereeenseneeseeseeseeneesesssnns 47
Wainwright v. Witt, 469 U.S. 412 (1985) c.eevirreirietnerterieicetntenscnenrereeseenasssrasssrasssssannas 47
Commonwealith v. Wasson, 842 s.w.zd 487 (KY. 1992) e icieeicierecevenresecsaeseresrae e 47
8. Forcing Appellant to trial before a jury paid less than minimum wage denied him
due process and a fair and impartial jury ... 47
FACES ..ottt s re v s et s e s e e et et s e et e e ea s esa e e e e s sensenrnas 47
Preservation. ... ..ottt eee e s e e a s eta s et et sa bt bens 47
Standard of FeVIEW ... ......coiiiie et eeaen e 48
ATGUNIEIIE .. ..oooiieiiiiiitereieireecerererteeste st et e seta st e sesse e srssasssanseansarstennasaeasansesanasanssssessesssnsen 48
803 KAR 1:005. eeesearessueeasieeasasarat s eAesans b AR s e A e AA s n e e R R e R s R e e et e er e s e seneans 48
KRS 337,275 et ere e s eceeneneanes e nenaeeesesas et s 48




S.REP. No. 440, 95th Cong., 15t S€88. 2~3 (1977) c.eoriitiieriieereeeee et renes 48

Wirtz v. Leonard, 317 F.2d 768 (5th Cir. 1963) ....coueirivirirnnniententrrcreneeseseeecresaseereeneas 49
Mitchell v. Turner, 286 F¥.2d 104 (5th Cir. 1960) ....cccvriieieeeeeieeece e 49
Martinez - Macias v. Collins, 979 F.2d 1067 (5th Cir. 1992).cccciiicrerrecccerrecane [ 49
State v. Smith, 681 P.2d 1374 (ATZ. 1984) i rereeeeesee e senees 49
State v. Peart, 621 So. 2d 780 (La. 1993)...ccccvvvvennnne e 49
Lavallee v. Justices in Hampden Superior Court, 812 N.E.2d 895 (Mass. 2004)............ 49
State v. Citizen, 898 S.o.2d 325 (L 2005) cooreeeeeeeeeeeseesereseessaesseseseseeeeses e sseeeemaeneeesens 49
State v. Wigley, 624 S0.2d 425 T Lx) WO 49
PENALTY PHASE ISSUES .......ooooiiiiciiiivirenenn. e e eane 50
9. Vicﬁm impact evidence from Keeling’s widow violated Appellant’s 14™
Amendment due process right to fundamental fairness...........ccccoovviiiieiinnnincnnn. 50
Preservation.... ...ttt st sr ettt en e st e 50
Facts ............................... 50
AXGUINERL .........veeeeeeiereeeeeeer e e ettt ettt 51
KRS 532.055(2) (a) (7) ..... ............................................................................................... 51
KRS 421.500.....- oot I 52
KRS 42150001} (B) evereerieierecaneneniereseeesesestessenstsvesee e sasnesessaessasaseassesssessassasessasossasassases 52
Kelly v. California, 129 8. Ct. 564 (2008) ....c.ccunrimiierinriamioncieniiistiescss s ecaaes 52
Roe v. Baker, 316 F.3d 557 (6th Cir. 2002) ...covvrevrererienreineretisirnsi s 53
Donnelly v. DeChristoforo, 416 U.S. 637 (1974) ceoueveioiiececieiiiieeeisieeene 53,73, 75
Duncan v. Louisiana, 391 U.S. 145 (1968). ...ccvevreeeeeeieeceresreteesseresesseesasessnsseessssens 53
California v. Trombetta, 467 U.S. 479 (1984)....cveccceeiereeereerne e 53

X1




Gray v. Commonwealth, 203 S.W.3d 679 (Ky. 2006).....ccoeoevcvvrreeereerne. e aens 53

KRS 532.055(2) oo vt e vseseeseesesssassaess e esesse st assasss s sasesanssesesssrannesannesensanns 54,55
Romano v. Oklahoma, 512 U.S. 1 (1994) ..o ee ettt 54,55
McCleskey v. Kemp, 481 U.S. 279 (1987) ceveveceeieiiieeeeeveeerr e, .............. - 54
10. Improper, excessively detailed evidence regarding prior convictions violated

- Mullikarn and dUe PIOCESS ..ot ceteeaer e s e e e esses s eesesesesassessssens 55
Preservation.. .. ..ottt ettt st en et e m e e 55
FPACES L.ttt ettt et ettt s et e bt b e bt te b e n e e easa s earneaesssaenteseererannene s 35
Extraneous information about prior convictions is prohibited by KRS 532.025...... 58
KRS 532,025 ettt e e e s s e s e et s e et e b e s ane s s aaeneras passim
KRS 532,055 ettt vses et st st a s e st s e tens e neenasns 58,61
Extraneous information about prior convictions is prehibited by KRS 532.055...... 58
KRS 532.055(2) (B)eeveeeerrereorenerieentesierentesscrtre st sseesenesstssnesass s esnssassse e ba s essassessassensan 59,97
Mullikan v. Commonwealth, 341 S.W.3d 99 (Ky. 2011)............... e paséim
Robinson v. Commonwealth, 926 S.W.2d 853 (Ky. 1996} ccveeeecerrerrreceeeraeeneneens S 60
Webb v. Commonwealth, ---S.W.3d -—-;, 2012 WL 5877963, p. 7 (Ky. 2012) ..... 60,61,62

‘ Evidénce of uncharged crimés and dismissed charges is prohibited by Blane v.
COMMORWERILH. ...........ccoovevecreerieerereeeieeseeeveetesssean s e e s s e st sssrsst b ts st et et eas e e easemsaes 61
Blane v. Commonwealth, 364 S.W.3d 140 (K. 2012)..ucomeuriceeereceeecreees e passim
Taulbee v. Commonwealth, 438 S.W.2d 777 (KY. 1969) ororoveroeeeerereeeeeeeeeeeeeeereroe 62,65,74
KY. CONSE. §8 280G T 1oerrrroeeeeseoeesesseeees oo eeeeeeeeoeee oo eee e ee oo 62
11. The Commonwealth improperly asked witnesses to call other witnesses liars in
violation of Moss aNd Qe PIOCESS .....o..ooivvereeerenrrereeceree et ssee e ses et sse e eseesessnanes 63
Preservation. ..ottt s st n e bt nnseres 63
FACKS ..ttt e ettt r e et e s et e e ene st s e ereseereansaenranes 63

Xii




Moss v. Commonwealth, 949 S.W.2d 579 (K¥. 1997)evmveememmreereeeeeeeeeeere s passim
Howard v. Commonwealth, 227 Ky. .142, 12 S.W.2d 324 (1928) ettt 63
State v. James, 557 A.2d 471 (R.L 1989) eeeeoomeoreeeo oo, et 64
Commonwealth v. Mclntosh, 646 S.W.2d 43 {Ky. 1983, coooe e eeenereseeeeneeeen 64
Ky Const. §§ 2, 7 a0 LTttt e ettt eee e noee -..’65
U.S. Const. Amends. V, VIand XTIV ... 65,82
12. Appellant’s marital privilege rights were violated ...............ococcocveereonevenceeeeenn. 66
Preservation.........ccoooevcvennrnnnrese e e e 66
FEACTS oottt st e es s s bttt se e e ee e e e e 66
ATGUINEIIT . ...ttt e e e e e et b bt s s b ee e e emssmeanorenssaneenesnnaes 68
KRE S04 ettt e ettt en e e et ee e enene 68,69
KRE 504(a) ..ccovimicrieiinnrnrereinssse el et ereee ettt eete s e st et sabereene s 68
KRE S04(D) .. cevieicecicecrre ettt sttt et sra s s e ess st s sess st et s s s e eeenn 68
KRE S04(C). ..ovviiieiicieeinmeneecsiensssiecesees s sssssasse s sess setsessssssesesssasssnss oo esaeoseeasosasaenes 68
S‘r. Clair V. Commoﬁwealth, 174 S.W.d 474 (Ky. 2005) (St. Clair - Hardin). ............ 68,69
Gill v. Commonwealth, 374 S W2d 848 (K¥. 1964). cuuueeuieeeeeeeeeeeeeeeeeeeeeeeesesesseare e, 68
RCr 7.20(1) .................. 69
Meyers v. Commonwealth, --- S.W.3d -, 2012 WL 5274650 (Ky. 2012) .o 69
Chapman v. California, 386 U.S. 18 (1967). e reeeeeeesreeeeseeeeseesessesanesenas 70
Trammel v. United States, 445 U.S. 40 (1980) ceueu oo eoraeseee 70
Blau v. United States, 340 U.S. 332 (1951} .ccvcueeueeeriierceenn e ettt b e et et ens 70

13. The Commonwealth engaged in repeated prosecutorial misconduct, vielating

Xiii




Appellant’s rights under the 6™, 8 and 14™ Amendments. ..........c.o..oooovvvorvoennnn. 70

Preservat_:ion ..................................................................................................................... 70
FACES <ottt ettt ettt en et enesee e 71
New evidence was improperly elicited from Dennis Reese ..............co.cccoeevvrvvnnnnnn. 71
Partinv. Commonwealth, 918 S.W.2d 219 (KY. 1996) evrroeooreeoooeooes oo 73
Smith v. Phillips, 455 U.S. 209 (1982) ..oevmeeireeeeeeeeeeeeeeeeeee et ee e s nsesnas 73,75 .
- Ky. Const. §§1, 2, 7,‘11, E7 @00 26t e 73
Brewer v. Commonwealth, 206 S.W 3d 343 (Ky. 2006) .coeverrrecerienrenns N 73
Barnes v. Commonwealth, 91 S.W.3d 564 (K. 2002)....mvuveieeeereeeeeeeeeeeeeeeereen, e 73
The Commonwealth told the jury NOT to consider the entire range of penalties,
both in voir dire and closing argument................cc.ovcueieeeimceieesiresree e seesssesesanes 74
Lockert v. Ohio, 438 TU.S.586 (1978) ..ecueerieeereerereeereeeceeeeee st e seseseeee e passim
Gall v. Parker, 231 F3d 265 (6™ Cir. 2000) ......oveeeooeeeeeeeeeeeeeeeeeeees e seo 75,90
Kordenbrock v. Scroggy, 919 F.2d 1091 (6™ Cir. 1990) ...oveomeeeeeoeeeeeeeeseessee e 75,90
14. Failure to instruct on “innocence of the death penalty” violated the 8% and 14
ABENAMERNLS ..ottt e ettt e e e 75
PreSerVALIOn. .......oooovoiiie ettt e ettt 75
Facts and AYGUINENE .........o..oou.eviiieieoceoeoeeeeee e eee e e e e eeee e e e e s ees s eeees e 76
Gall v. Commonwealth, 607 SSW.2d 97 (K. 1980) ....ecuieccecereerereeeeeeeeseeeressenarae passim
Taylor v. Kentucky, 436 U.S. 478 (1978). wcvecreeeerenenn. .......................................... 76,81
Smith v. Commonwealth, 599 S.W;Zd 906 (K. 1980) .t passim
U.S. Amend. VIIT and XTIV oottt e e s passim
- Proffit v. Florida, 428 U.S. 242 (1976) ...vuveveeeeeeeeeeeeree e evereeseonens o, passim
Gregg v. Georgia, 428 U.S. 153 (1976) wvvmeeeceeeieereeceeeeeeeeeeeeeeeee e eren s s passim

xiv




15. The instructions allowed the jury to presume the aggravator true, shifting the

burden of proof in violation of due process and the 8™ and 14™ Amendments........ 77
Preservation......... . 77
ATZUINETIE ...t et s e e s e e e s ee e s ee et s oo 77
Merriam—Webster Diconary OBINE ...........wwvveevererruceeireoeseeeeoeeseesseessesesseessesssons | e 77,
Halvorson v. Commonwealth, 2_005 WL 3488266 (Ky. App. 2005); ............................... 80
Jackson v. Virginia, 443 U.S. 367 (1979) ettt 80,81
In re Winship, 397 U.S. 358 (1970) c...ocuveeeeerereernnn. .................................................. 80,81
16. Failure to define reasonable doubt violated due process ........................... 80
Preservation.............cc..oovveveiirinnen, e e reseeeeeseseseee e 80
AXGUIMCIIL ..........virrneteereet ettt oo oo eee et et eeeeeseesss s e st s e s ee e e seeee e 81
RO 956 ettt sttt ee e oot s e e 81
Peviorv. Commonwealth, 638 S.W.2d 272 (Ky. 1982) e, 81
Lakeside v. Oregon, 435 U.S. 333 (1978)u..ucurmimeemeeeeeeeeeeeeeeseeeeeeeereseresess e 81
Johnson v, Louisiana, 406 U.S. 356 (L072) et ee et 81
Holland v. United States, 348 U.S. 121 (1954). ettt b et n e ben e ae s e aae e eneerens 81
K. COnSt. § 116, oottt eee e es e s s et 82
Whiteside v. Parke, 705 F.2d 869 (6th Cir. 1983) ... voeeeeeeee oo, 82
Gf. Sawyer v. Whitley, 505 U.S. 333 (1992) .u.vuvvoeeceeeceeeeeeeeeeeeeeeeeseeseeeesee s oo 82
;S‘ullivan_ V. Louisiana, 508 U.S. 275 (1993) ....ueeuveueecen et raas S 82
US. v. Wallace, 461 F.3d 15, 28 (15t Cir. 2006) ........ouveeeeeeeeeeeeeeesesreeereseeresseseeron S 82
U.S. v. Shamsideen, 511 F.3d 340, 343344 (2d Cir. 2008) ... eeeeooeeeeereeeeeroeeoeoen. 82
Blattv. U. S., 60 F.2d 481 (3d Cir. 1932) e et 82
U. 8. v. Polan, 970 F.2d 1280 (3d Cir. 1992) e.ouueeeeeeceeieeeereeeeeceeeees s oo 82

XV




U. S.v. Walton, 207 F.3d 694 (4th Cir. 2000) ..c.oeceveercrecnieeieeeee e e 82

U. . v. Williams, 20 .38 125 (5t Cit. 1994) oo 82
U. S. v. Goodlett, 3 F.3d 976 (6th Cit. 1993) oo 82
Friedman v. U. 8., 381 F.2d 155 (8th Cir. 1967) wevooereeroeeesoeoereeeeeen, e 82
Nanfito v. U. S.,20 F.2d 376 (8th Cir. 1927) covveveeeeeeeeeceseesoreeeereseeeeremmmssssssseeeee s 82
U. 8. v. Velasquez, 980 F.2d 1275 Cl R o 117 W 82
U. S. v. Pepe, 501 F.2d 1142 (10th CIE. 1974) woovovovvevveeeeeermmeseseeeeesseeeeeeesemseseseesss oo 82
Holland v. U. 8., 209 F.2d 516 (10th Cir. 2001) cooerreeoeeeeeeeroeereeoreevers emeeeeeeeresserees 82
U. S.v. Daniels, 986 F.2d 451 (11th Cir. 1993) .ooveeoeeeeemmeeeesressessseerseemeessssssssssssesesessens 82
US. v. Taylor, 997 F.2d 1551 (D.C. Cir. 1993) woeovieieeeeeeteee e eeeeeeseene 82

17. Failure to require findings on non-statutory aggravators violated KRS
532.025(3), the 6" Amendment right to a jury and 14™ Amendment due process; a

new sentencing is FeQUIXed .........ccooo et s e e 83
PreSerVALION . ........c.cueueiiiurirriieerieresieste s s s csress s s s s ssess s s s s cesnsae bt s eene wrr 83
ATZUIICIIE ...ttt ettt e r st et ss s e s es e e s sa e s et e s essebos s e eeaneee e nresanenes 83
Martiny. Commonwealth, 207 .W.3d 1,3 (Ky. 2006) ........coooviiiimmnneniiineaninnnn, 83
Allen v. Commonwealth, 286 S .'W.3d 221,226 (Ky. 2009) . ..ovvveneeeiiiiieiiiann 83
Ernst v, Commonwealth, 160 S.W.3d 744, 758 (KY. 2005) .+ oo 83

Martinv. Commonwealth, 207 SW.3d 1,3 (Ky. 2006) ce.vvviiiiiiiiieieeeeeeeen 83
Schoenbachler v. Commonwealth, 95 S.W.3d 830, 836 (Ky. 2003) ....ovvvueireneenannenn. 83

Jacobs v. Commonwealth, 870 SSW.2d 412 (Ky. 1994) ....covveviecreeee e 84,101,102
KRS 532.025(3) ................................................................................................... passim
Ring v Arizona, 536 U.S. 584 (2002)...ccoveerieieeenne. ettt s e r e a et eeae e sn st een e | 84,85
Brown v. Sanders, 546 U.S. 212 (2006) ....c...cccnnnn.enn eereeenes ettt e s passim

xvi




18. Failure to explain mitigators, standard of proof, sympathy, and mercy violated

the 8" Amendment and due PIOCESS ...ttt e creresee et e vasenrasaessstesesoeenermnranns 36
Preservation..........ccccovevvvenecevnneciecnenns e et e b et et et e sanesasaaenasnans 86
FACES ..ottt e ee s e eeet e e naneee e e et eena e 86
Smith v. Commonwealth, 845 S.W.2d 534 (K. 1993). vveeveererereerernmesirerieseenscses e 88
Peekv. Kemp, 784 F.2d 1479 (11th CIr. 1986)....cueueeeceeeeeeeeeereeeeceeevieee e eeseeesnenne 88
People v. Lanphear, 680 P.2d 1081 (Cal. 1984)....ooooooooooeooeooeoeooeoooooeoooooo 88
Presnell v. Zant, 959 F.2d 1524 (11th CIr. 1992) c.uvmeeieeeieeeeeeeeeeee e eees e e eses e &8
Addington v. Texas, 441 U.S. 418 (1979). ceueeermeeeerereeeeeeereeeseeessoseeseeeseeeeeseeeeseeeeseeeesoon 89
19. Erroneous instructions requiring a unanimous jury finding on mitigation |

violated the 8™ and 14™ AMENAIIENTS...................oocooooooeoeeeeeseeeeeeeeseeseeesseeeers e 89
FACES et et et b et a sttt et e s e e s e anann 89
PLESEIVALION...........cvvetietciet ettt e et e e ae st ev s e eenaeanee e 89
AYGUIDERL ...ttt ca e et s et enseeasaeseeas s esst et seeseme s eneeseeneaeaseesesssesessen 3y
Mills v. Maryland, 486 U.S. 367 (1988) eevrrooooe oo 90,91,92
Eddings v. Oklakoma, A55 TS, 104 (1982) ettt ee et eae s 90,116
Estelle v. McGuire, 502 U.S. 62 (199]1)cmueueurereeeeeeeeeeeee et ceere s eees e seeeeesaes e eenanns 90
McCoy v. North Carolina, 494 U.S. 433 (1990)......coocioeieceeeeeeeeeearereeeeeerssrseesenns R 91
Kubat v. Thieret, 867 F.2d 35T (7™ Cir. 1989) wooeurevmeeeeereeeeesceeeeeeeeeeressoeeeeeesees e eo 91
State v. McNeil, 395 S.E.2d 106 (N.C. 1990). ..ouvereieereeeee oo e eresees s e 91
Boyde v. California, 494 U.S. 370 (1990) ...omomeeeeeeeee et teeen e eseesas s 92
Ky. Const. §§ 7, 11 80d 17cuce e eeesse e eeesrs e een eveeeerene st 92

The Kentucky Death Penalty Assessment Report.” In Chapter 10, Capital Jury
I SETUCEIONS e eeaeeee ettt e e e s eaeseeneeeeeees s eseeseeessseeseemeresssreseesssseas 92,93,107

William J. Bowers & Wanda D. Foglia, Still Singularly Agonizing: Law’s Failure to

xXvii




Purge Arbitrariness from Capital Sentencing, 39 CRIM. L. BULL. 51 (2003).......... 92,93

20. Faﬂure to require written mitigation findings violated KRS 532.025 and the 8™

ANd 14 AMERAMIENLS. .........ooocoeoeeeeeesee e eeees oo s sees e 93
Preservation......... et eaeeete At At A AR e RS A e EA R R et bt be e n e e b s b A eA bt ce et ee e esesranneseaenreeeaees 93
ATGUITENIL ...ttt ettt et e e e e e ase e e s asssa s e saeae s ssne st s sasssasssssensessnnsensanan 93
Woodson v. North Carolina, 428 U.S. 28l0 (1976). oo 93,102,112
KRS 532.025(1) (b); ........................................................................................................ 93
Lucas v. State, 568 30.2d 18 (1990). ....cviiieiiiiiiiiiiiei et e e 93
Bowling v. Commonwealth, 942 SW.2d 293 (K¥. 1997) e ccereerrerreeereceeras e eaenns 94,97
_ McQueen v. Commonwealth, 339 SSW.3d 441 (K¥. 201 1) ecricveeeerieececerceeeeceeeennes 94
21. Nelther the jury nor the judge were properly channeled in sentencing; the gt
and 14™ Amendments were violated ................ E U U 94
Preservation ................................... SO U ORUPUUOUUR OO 94
FFACES ..ot ettt ettt s a et b sttt et s e tet e n e ererenneee 04
ATZUINEIE ..ot eeieee e st se s s s es st et s sttt e enneannanas 94
Nolte v. State, 892 P.2d 638 {OKLCL. 1994) ..o ereneeresessssnssesesssnsaesessesenas 95
KRS 532.03001). crerviiierertieieeeee e e e ese s ettt nesn s s e nens 95,101
Thomas v. Commonwealth, 864 S.W.2d 252 (K. 1993) .vrceceeeeeeeiee et 95
Morgan v. Commonwealth, 189 S.W.3d 99 (K¥. 2000) ..ot seveeennnns 95
Foley v. Commonwealth, 942 S.W.2d 876 (K. 1996)...c.vcricveeerirererecessessenesesessseneenes 95
Ky. Const. §§ 2,7, 11 and 17 ................................... 95
The judée’s role was also UNChanneled. ..............cooovuereeeeoreeeereonoeeeer e eseeeoseeesessornns 95
Matthews v. Commonwealth, 709 SW.2d 414 (K¥. 1986)...ccccrmrmrennrsrererreererrnnn 95,108
- Fuiman v. Georgia, 408 U.S. 238 (1972). et careereeens R passim

Xviil




22. Failure to instruct on consequences of the verdict and information on parole

violated the 6, 8%, and 14™ Amendments. ...........ooo.coveoeeeeereoeeeeeeeeeeee e eeesseeseresseoens 96
Preservation...... ..o et aen e e 96
ATGUINEIIE ...t recrie e ee et sae st e saees st sessessensesseressesseseensessenes s sesssaanssassssasen 97
Ward v. Commonwealth, 695 S.W.2d 404 (K. 1985). .ovecrecieeeeeeeeese et sne s 97
KRS 532.025(2) ceueereeeirieeeeierininieieseeiesssasesassnesssesssssesssssssessssnssssasessansssassssseseseeessensres PASSIM
KRS 532,055ttt es st a e s s e s aneaens passim
Fields v. Commonwealth, 274 SSW.3d 375 (K¥. 2008} ceeeeeeeeeeeeeveteeeeeeeesreer e 98
Childers v. Commonwealth, 332 S.W.3d 64 (K. 2010) orrvooroeoooooeoooosoeooeooor S 98
Shafer v. South Carolina, 532 U.8. 36 (2001). .ecoiveieeeeeeeeeeeee et 98
Simmons v. South Carolina, 512 U.S.154 (1994) ..ot eens 98
Mills v. Commonwealth, 996 S.W.2d 473 (K¥. 1999) . ...vvovroreeeeeeeerceeereesereseereeanene 98,110
SENTENCING ISSUES ............................................. 98
23. Invalid sentencing factors relied on by the court and the jury violated due

process, 8 and 14™ AmendmEntS ..................owooreeeeerreeeeeeeeseeeesreesseessseeeesseeseeseeeeee 98
Preservation...... ..ottt ettt et n e ee s meenes 98
AFBUDIEIT ..ottt cerirrtrrtrie et rrte e e s e e eeese e easasssaeensasseessesseenssssssssensssessessassensessens 98
Criminal Rule 11.04........eovccmmeesiomncrerenecensrnnre s I 99
24. Kentucky’s death penalty is unconstitutional ............ccooeveeceiviieeiieceee, 100
Preservation.................................-. ................................................................................. 100
KRS 532075 ................................................ passim
Argument. KRS 532.025 fails to narrow the class eligible for death. .................... 100
Tuilaepa v. California, 512 U.S. 967 (1994 e 101
KRS 507.02002) +-rvvevreoeeeees oo eesoeeses e et 101

XiX




Harris v. Commonwealth, 793 S.W.2d 802 (Ky. 1990) ... e 101

KRS 532.025(2) (Q)-ueeveeeeereeeesmeeeemacessesemtssessiesesssssssssesesssesassessamsssassssssasasssssasssasesasasaes 101
Arave v, Creech, 507 U.S. 463 (1993). .vveeeceeerireeesssseeseesssssesensassssssssnssseessesseeans o 101
KRS 532,030ttt ettt sttt 102
Kentucky provides insufficient statuto;*y SUIdANCE .o 102
Gardner v. Florida, 430 U.8. 349 (1977} oottt sreeconreseeeevenenensnes 102,113
Prosecutorial discretion makes arbitrariness inherent ...........c.ccccccnvniinniiinininn 103
State v. Watson, 312 S.E.2d 448, 451-52 (N.C. 1984) ..o 103
State v. McCrary, 478 A2d 339 (NJ.1984) ..o R 103
Ghent v. Superior Court, 153 Cal Rptr.720, 727-28 (Cal.App. 1979) ..ccoviiiiiiininnnn.. 103
Danger of executing the iInnocent ... 104
Moore v. Parker, 425 F.3d 250 (6™ Cir. 2005) ....voveeeeeeeeereeeeeeeeeeseesssesemessesseseensaseeans 104
U.S. Const. Amends. 5, 6, 8, 14 ... icieieeeecrerreassreerrtessreerseeeesssessessnessssnssrneasen 104,118
Ky. Const. §§1,2,3,7, 11, 17 and 26....cocoeeorveiircccereenn e reeeeraeneseraenans 104,107,118
25. Appellant’s death sentence is arbitrary and disproportionate........................... 104
Preservation........ccooiiiree et sttt ettt en ettt e n e nne s 104
| Argument..................... e 104
Thomas v. Judicial Conduct Com'n, 77 S.W.3d 578 (Ky 2002) e 105
KRE 201ttt et e n e et e sa e sn s st sre e enen e e e ne 105
Bush v. Gore, 531 U.S. 98 (2000).....covremreereecrcrercrrmrcenetemrceceeneceseeseessensseesenecnsaceses 106
Reyes v. Commonwealth, 764 SW.2d 62, 62-63 (Ky. 1989) cciiiiiiiiiiiiiiiee, 106
Sommers v. Commonwealth, 843 SSW.2d 879 (Ky. 1992) ........cccveeee.. ST 1 06
Commonwealth v. Phon, 17 S.W.2d 106 (Ky. 2000) e e 106




Meece v. Commonwealth, 348 S'W.3d 627 (Ky. 201 1) ueeciiicerireere e ereseve e 107

26. Kentucky's proportionality review —recently criticized by the ABA—- violates due

PIOCESS e itieiieeeeeeeeeeeeceeieeeeeeetaraunesteseeasaarasseaasaas srbbeessas s anseneaserantateeasrasatsbeeasassanesatnrarnrees 107
Preservatlon .............. 107
Argument...........cccoeeeeenenn s ettt eeaaea e en et ane st s e s e e r e et e saaseeenaeearsenansnnes 107
KRS 532075 (3) () cueerereieirieteeeieer ettt ettt et st et st e e e n e e 107,108,112
KRS 532.075(1) e eeeeerereeeaeconeseeneeseeeeseesteeenteseee e tes et ese e esenameas et e eesen e enasneanes 107,111
KRS 532.075(2) @04 (3).r-cverrrmremicnrenscmrnemicmenisernenecennsccmsetcenscensesnansenssnserssseensen 108
Skaggs v. Commonwealth, 694 S.W.2d 672 (K¥. 1985) . ivcriirreecrecreserceecnens 108,113
Slaughter v. Commonwealth, 744 S.W.2d 407 (Ky., 1988)..ccirvecriecrrireeceeeeene 108,1 16
Sanders v. Commonwealth, 801 S.W.2d 665, 683-684 (Ky. 1990} ..... e 108
Scott v. Commonwealth, 495 S W.2d 800 (Ky. 1973) ..ccoeeiiiiiiiiiiiiiiiii e, 108
| Leigh v. Commonwealth, 481 SW.2d 75 (Ky. 1972) ..o 108
Lenston and Scott v. Commonwealth, 497 SSW.2d 561 (Ky. 1973) ..oviviiiiiniinienn.. 108
Callv. Commonwealth, 482 SW.2d 770 (Ky. 1972) ...l 108
Caldwell v. Commonwealth, 503 SW.2d 485 (KY. 1972) +eev oo 108
Tinsley and Tinsley v. Commonwealth, 495 S W.2d 776 (Ky. 1973) .ovviiiiiinienn. .. 108
Galbreath v. Commonwealth, 492 SW.2d 882 (Ky. 1973) .o oviriiiiiiiei e 108
Caine and Mcfntosh v. Commonwealith, 491 SW.2d 824 (Ky. 1973) ...oooiiiiiiiinne. 108
Hudson v. Commonwealth, 597 SW.2d 610 (Ky. 1980) ..coovirviiiiiiiiiieiee e, 108
Meadows v. Commonwealth, 550 S.-W.Zd 511 Ky, 1977) evennnnnnn. R 108
Selfv. Commonwealth, 550 S.W.2d 509 (K. 1977) creieiiie e e 108
Boyd v. Commonwealth, 550 S.W.2d 507 (Ky. 1977) ...... et ete e eanas 108
Gall v. Commonwealth, 607 S.W..’Zd 97 (Ky. 1980) o.eeiiiiiiiie e e e, 108




McQueen v. Commonwealth, 669 SW.2d 519 (Ky. 1984) ..... e 108

White v. Commonwealth, 671 SW.2d 241 (Ky. 1983) ...iiiiiiiiiiiiie e ....108
Harper v. Commonwealth, 694 S.W.2d 665 (Ky. 1985) ..................................... 108
Skaggs v. Commonﬁealth, 694 S.W.2d 672 (Ky. 1985) ..o 108
Kordenbrock v. Commonwealth, 700 SW.2d 384 (Ky. 1985) ..ciiviiiiiiiiiiiiiee. IOé
Matthews v. Commonwealth, 709 SW.2d 414 (Ky. 1986) ......cccoiiiiviniininnnn...... 108
M;arlowe v. Commonwealth, 709 SSW.2d 424 (Ky. 1986) ..ccovviiiiiiiiiieee . 108
Bevins v. Commonwealth, 712 SW.2d 932 (Ky. 1986) «..oeiniiiiiiiiciiiiiiiiiae 108
Halvorsen and Willoughby v. Commonwealth, 730 SW.2d 921 (Ky. 1986) ............. 108
Smith v. Commonvv;ealth, 734 SW.24 437 (Ky-1987) oo cnviiiiiiiieiieeee e veeeees 108
Stanford v. Commonwealth, 734 SSW.2d 781 (Ky. 1987) civeirviiiiiiiiiiei e 108
- Slaughter v. Commonwealth, 744 S.W.2d 407 (Ky. 1988) ... 108
Simmons v. Commonwealth, 746 SW.2d 393 (Ky. 1988) ..o 108
Moore v. Commonwealth, 771 SW.2d 34 (Ky. 1989) ..ot 108
Greer v. Mitchell, 264 F.3d 663 {6th Cir. 2001) ..coviiiiciriciire e e 109
Olim v. Wakinekona, 461 U.8. 238 (1983) .ocieceieeerererre st ceecemn e e sbe s sba s 109
Ramseyer v. Blodgett, 853 F.Supp.1239(W.D. Wash. 1994)...................... 109,110,113
Hilltop Basic Resources, Inc. v. County of Boone, 180 S.W.3d 464 (Ky. 2005)............ 109
Matthews v. Eldridge, 424 U.S. 319 (1976) wevvereoreececee e eveoreeneeecneeneenes 109
Foley v. Commonwealth, 953 S W.2d 924 (Ky. 1997) ..ot 110
Tamme v. Commonwealth, 973 S W.2d 13,41 (Ky. 1998) ... 110
Mill; v. Commonwealth, 996 S.W.2d 473,495 (Ky. 1999) oovovviiiii 110
McClellan v. Commonwealth, 715 S.W.2d 464 (Ky. 1986) ...ccermeioiverrrerirerncenicereens 111

xxii




State v. Young, 325 SE.2d 181 (N.C. 1985).......eooeeeeeeeeereeemeessesoeeeeseeseeeseeoeoe oo 111,112

State v. Loftin, 724 A.2d 129 (N.J. 1999). w..oumeeeeeeeeeeeeeeeeeeeeeeeeeeeeee oo 111
Correll v. Commonwealth, 352 S.E.2d 352 (Va. TOBT) ettt 111
Harvey v State, 682 P.2d 1384 (Nev. 1984) ...\ ooooeooeerreen, et eneeeen 111
White v. State, 481 A.2d 201 (Md. 1984) ......ecvoeeeeeeeeeeeeeemmreeeeeeeee s 111
State v. Jeffries, 132 717 P.2d 722 (Wash. 1986} ..o 111
State v. Neal, 796 S0.2d. 649 (La. 2001) ....................................... RO 111
Clemons v. Mississippi, 494 U.S. 738 (1990) ... oovoooeeeoeeeeeeeeeeeeeeoeeeeeeeoeoeoeeeeoeeeoeee. 112
Parker v. Dugger, 498 U.S. 308 (1991)...ovevevevmrrreerennnn OO TR 112
No Access To KRS 532.075(6) DAta...........ovmmiveeeoeeeeseeeeeeeoeooeeoeoeeoeeeoeeoeeoeoeoeoeoee 112
KRS 532.075(4) 1ottt s e e eeses s se s 113
KRS 532.075(5) (D). evrieceereeeere ettt stseeeeesse s ses s s e s s e 113
Griffin v. llinois, 351 U.S. 12 (1956) .uuveeeeeeeeceeeees oo eeeeeeeoooon ereretaaneannens 113
Ex Farte Farley, 570 S.W.2d 617 (KY. 1978) c.covueeeeeeeeeeeeeeee e oo 113
KRS 532,075 (6) cvvooeve oo eseeeseeee e oo eeee e oo eeeeeeeeeee 113
27. A Death sentence influenced by “iJassion and prejudice” violates the 8" and 14
Amendments ................................................ 113
PreSErVALION ..ottt s e e eeeees 113
KRS 532,075 (3) (2) - veueuerererrcenemmmrniuisseeeeseeeeseeess e eeeseeeeeeeees st s e s st oo s 113
. Majorv. Com., 177 8.W.3d 700 (K¥. 2005).....eoeeeereeeeeeeoreoeeesressescesesee oo 114
California v. b_’rown, AT LS. 538 (1987) ettt ee e 115
Perdue v. Commonwealth, 916 S._W.2d 148 (K. 1996)....—o oo 115
28. Appellant is ineligible for dc_aath because he has tﬁe mental age of a child........ 115

XX111




ATBUIEIL ..ottt se e e e e e e s e e eee oo 115
Roper v. Simmons, 543 U.S. 551 (2005) oo 115,116,117
Graham v. Florida, __U.S.__, 130 S. Ct. 2011 (2010) eveooveeeoereeoeeeeoeeeooeoooooooo 115
Atkins v. Virginia, 536 U.S. 304 (2002)........oveemeeeeeoeeeeeeeeoseseeeeeosoe oo 116
Enmund v. Florida, 458 U.S. 782 (19825 ....................................................................... 116

Bonaie L. Halpem-Felsher & Elizabeth Cauffman, Costs and Benefits of a Decision:
Decision-making Competence in Adolescents and Adults, 22 Applied Dev. Psych. 257,

264270 (2001 )ccvvmmrreriveeeeieeecaeeee st ae et eee e et ee e 117
29. Failure to consider mitigation violated the 8" and 14™ Amendments....... .. 117
Preservation..............ccc.oiiiiimiiiieieceeeeeeeee oo ee e 117
Hitchcock v. Dugger, 481 U.S. 393 (1987 )...cuueeeeeeeeeeeeeeeeeoeeee oo 118
Skipper v. South Caroling, 476 U.S. 1 (1986). eevveveeoeeee oo 118
30. Cumulative Error .......... 118
PreServation ...t 118
AFUIETE .ot ee e e eee s ees s e oes e eeeseese oo 118
Williams v. Anderson, 460 F.3d 789 (6th Cir. 2006). w.vuveeroeeeeeeeeeeeoeeoeeoeooeoooooeooe 118
Sanborn v. Commonwealth, 754 S.W.2d 534 (Ky. 1988).' .............................................. 119
31. Residual doubt bars death sentence. ...................oooeovvoovommoomersooo 119
Preservatlon ................................................... 119
AYZUIIEIIE ...ttt e e v e e e e oo e eeeeeseeeeeeeees e 119
Lockhart v. McCree, 476 US 162 (1986)........voeeeeeeeeeeeeeeeoeeoeeeeeoeeeoeeeeeeoeeeeeeoeoeeo 119
Ky Const. §§ 2,3, 11, 17 00 26 cc.cuemiiomeeeeeceeeeeeeeeeeee oo 119
CORCIMSION ..ottt e oo s oeeee oo 119

XXiv




STATEMENT OF POINTS AND AUTHORITIES
STATEMENT OF POINTS AND AUTHORITIES ........coooeoeeeneereesseereeesssereesesenn XXV
Because there was insufficient proof that Appellant stood “convicted” of a capital
offense at the time of Brady’s murder, the court erred by denying directed verdict
and instructing on death and LWOP25; Appellant’s right to 5™ and 14tll :
Amendment due process was violated............oovv e 120
Preservation..... ..ot niisisene e se e ssesses e s e e es s ee s s e s e et e st s e e asseaeananens 120
ATGUIMENT ... e et e s eese st e st vt s s s e s ssaesaseesanset esasmrssrnasessasassenranssens 120
KRS 532.025(2H(@)(1) cerreerreereareerteierteescrrstsasseestessscsssessseansessnsnanes certenrenens 120,121,122
Thompson v. Commonwealth, 862 S.W.2d 871 (Ky. 1993) ...ccvviriniinicininieenes passim
St. Clair v. Commonwealth, 140 8.W.3d 510 (Ky. 2004)......ccocvmrriniinnsinriscnniien, passim
KRS 446.080(4) ..uereeerieirsceie et sestes et sese et st e srs e s sa s s e sar s s st e sese s snsnensnn 122
4 - -
Melson v. Commonwealth, 772 S.W.2d 631 (Ky. 1989). ..cvvereerrrevereernerennenns e 122
KRS 532.080(2) c.oenirinniriiisiinicienicmeicitistinn et 122
KRS 532.025(2)(8)...e e eereenearemrrnireseessieseesesestessssessesesssssassesesesesessesssessasssssssssasssesssesssanss 122
Gall v. Parker, 231 F.3d 265 (6th Cit.2000) w.oeuvereveeeeeeeeeeeeerereersseeseeseeesnesens et 122
Tharp v. Commonwealth, 40 S.W.3d 356 (K. 2000) .c..coevreeierviiracreirennrcrerranns e 122
United States v. Lanier, 520 U.S. 259, 117 S.Ct. 1219, 137 L.Ed.2d 432 (1997).......... 123
- Young v. Commonwealth, 50 SSW.3d 148 (Ky. 200D .cccvverrecreninenn. - 123




KRS 532.025(2)(@)4) corerevereeermreeemsreeerseessesssenesseerassssetsmmesesesssssssssesssssssassssns e 123

KRS 446.080(4) ...comreemreeeneerenccerneeeeerecmneenee e _.;_123
21A AM. JUR. 2D Criminal Law § 1313 at 57172 (1998). weoemrmreeeeeeesseeeeeeesreereeersenne 123
U.S. Const. Amends. V and XIV ............... ........................................ | 123
Calder v. Bull, 3 U.S. (3 Dall.) 386, 1 L.Ed. 648 (1798)....cnrrn...... e e 124
Rogers v. Tennessee, 532 U.S. 451, 121 S.Ct. 1.693, 149 L.Ed.2d 697 (2001). ............. 124
Bouie v. City of Columbia, 378 U.S. 347, 84 S.Ct. 1697, 12 L.Ed.2d 894 (1964) ......... 124
Eg, rDavis v. Nebraska, 958 F.éd 831 (Bth Cir.1992)...cveciieireecrrese st s ceerne e 124
Helton v. Fauver, 930 F.2d 1040 (BA CIF.1991) coeeeeercectvirecrssicseisrsss s ssease s asarenans 124
Dale v. Haeberlin, 878 F.2d 930 (6th Cir.1989)...c.cvrvimmcviciinincccericeniicsitscseniesnenas 124
Devine v. N.M. Dep't of Corr., 866 F.2d 339 (10th Cir.1989)..couecreeerernrernerersenianneenas 124
People v. King, 851 P.2d 27 (Ca. 1993 ).cccviiiinieiiitiiei e 124
State v. LeCompte, 538 A.2d 1102 (Del.1988)............. | ................................ ............... 124
Stevens v. Warden, 969 P.2d 945 (INV. 1998) .ccovvmieniiiiiiiiincicias 124
Commonwealth v. Davis, 760 A.2d 406 (Pa.Super.Ct.2000)......ovveerreeemrererrresirsesisnerenes 124

United States v. Newman, 203 F.3d 700 (9th Cir.2000) ....c.eovueveeeverecemerenrrenieeeesennees e 124

XXVi




Statement of the Case
After a Bullitt County jury convicted him for the murder of Frank Brady, Michael
Dale St. Clair was tried and sentenced to death in 1998.! This Court reversed the origihal
death sentence in 2004 because the 1998 tﬁal court instructions failed to permit the jury
-to consider a sentence of life without possibility of probation or parole (LWOP). St. Clair
v. Commonwealth, 140 S.W.3d 510, 524 (Ky. 2004) (St. Clair I). A second death
sentence was imposed on September 30, 2005. But this Court reversed and ordered a
third sentencing trial because the second trial court's instructions permitted the jury to
find an aggravating factor even if St. Clair had no prior conviction for a capital offense
when the instant offense was committed, and this fact denied St. Clair a unanimous
verdict. St. Clair v. Commonwealth, 319 S.W.3d 300, 303-04 (Ky. 2010), as modified on
denial of reh'g (Sept. 23, 2010) (St. Clair IT). 7
On March 2, 2011, the Commonwealth announced it would present the same
summaries and live witnesses in the same order in this third sentencing trial as it had in
the 2005 second sentencing trial.> However, in this third sentencing trial, as detailed
below, in addition to the evidence presented in 1998 and 2005, the Commonwealth
introduced highly prejudicial new evidence never seen before by any of St. Clair’s prior
juries.
On October 2, 2011, St. Clair requested the court not to instruct the jury on

LWOP as a possible sentence.’ On October 11, 2011, St. Clair objected to the |

introduction of any mental health evidence and stated that he would not offer any mental

1 fJudgment and] Sentence of Death, TR}, 1040-1042, at Tab 2.
* CD3, Hearings, 3/02/11, 9:37:19
* Annotation on Defense tendered instructions, TR3-1, 142.




health evidence in mitigation.* As argued below, Appellant moved pro se to be exempted
from the death penalty because his mental age is that of a juvenile.

The trial court conducted a pre-trial hearing and determined that St. Clair’s
limited waiver of representation was knowingly, voluntarily, and intelligently made.> rAs
in the second sentencing trial, in this third sentencing trial St. Clair limited his pro se
participation to written and oral motions.

The third sentencing trial commenced on October 18, 2011, in Bullitt County. As
detailed below in Argument 4, instead of follox,vi'ng.;,r this Court’s prescribed procedufes for
vorr dire, the court and the parties agreed among themselves to conduct general voir dire
by the “Jefferson County method,” which involved massing the entire 100-member
venire panel together and questioning them all at once.

The Prosecution Case

Many prosecution witriesses were presented by agreed summaries re;ad to the jury
by the prosecutors.® Many more witnesses were presented live. Most ﬁotably Dennis
Reese —Appellant’s co-defendant and the prosecution’s star witness-- testified live for
almost five hours (minus a lunch break).” As detailed in Argument 13, Reese provided
grisly new guilt-phase details never heard by Appellant’s 1998 jury. Mike Minton, a
detective working for the Lebanon Kentucky Police Department in October of 1991 , gave

live testimony describing the scene where Frank Brady’s body was found.® Bob Wallace

* TE3-11, 166; CD3 Hearings, 10/17/11, 9:30:58 — 9:33:39

S CD3, Hearings, 1/19/11, 9:55:47 - 10:12:27.

§ James Mogtoya, New Mexico investigator of Tim Keeling murder, CD3 Trial, 10/24/11, 10:56:50; Jane
Holbert, convenience store worker, last to see Frank Brady alive, CD3 Trial, 10/24/11, 11:19:58; Martin
Comely, who identified Appellant leaning on truck at convenience store, CD3 Trial, 10/24/11, 11:22:32;
"CD3 Trial, 10/25/11, 9:05:27 - 1:43:29; Mary Weedman, who saw the white truck on fire and called 911,
¥ CD3 Tral, 10/24/ 11, 9:49:10; Chris Knight, volunteer fire fighter, CD3 Triat, 10/24/11, 11:31:02; Det.
Jokn Carr, original lead KSP detective on case, CD3 Trial, 10/24/11, 1:17:48; Billy Van Zant, Oklahoma,




from Bryan County, Oklahoma, described Appellant and Reese’s escape from the Bryan
County Jail in great detail.” Tim Keeling’s widow Lisa Marie Keeling testified live

' providing évidence néver before heard by any of Appellant’s prior juries.'® The
Commonwealth admitted that the wido-w Keeling had never testified before.’! Her brand
ne\%/ “victim impact” evidence is detailed below in Argument 9. William Ulner, an arson
investigator from Louisville, testified live about Keeling’s bﬁmed Toyota truck.'?
Trooper Butch Bennett from the Elizabethtown Kentucky State Police (KSP) post
testified extensivély about the gunshots Appellant fired into his vehicle aﬁd his
identification of Appellant."”> KSP Officer Ronnie Crain testified in person about the
Kentucky manhunt for Appellant and Reeserand the items recovered from Brady’s truck.
He introduced bullet fragments from Frank Brady’s autopsy.'* Robert Melton, the KSP
detective who took over as lead when Detective Carr retired, testified live about
processing fingerprints from Bennett’s police cruiser, about viewing Frank Brady’s body
at the crime scene, and about riding around with Dennis Reese while Reese showed him
locations of events.!> The coroner Barbara Weekly Jones testified live that —while she

couldn’t say whether Brady was kneeling or standing when he was shot—one of his

CD3 Trial, 10/24/11, 3:01:17; Robert Chatham, regarding Appellant’s phone calls to Oklahoma, CD3
Tral, 10/24/11, 3:04:21; Betty Carden, regarding Appellant’s phone calls to his mother and others in
Oklahoma, CD3 Trial, 10/24/11, 3:08:59; Mike Johnston, KSP trooper, CD3 Trial, 10/24/11, 3:13:01;
Harold Artle, KSP trooper, CD3 Trial, 10/24/11. 3:14:26; Scott Doyle, KSP forensics, CD3 Trial,
10/24/11, 3:16:28; Richard Crum, FBI firearms expert who testified the bullets from Bermett’s cruiser
were “identical” to bullets connected with Tim Keeling murder; CD3 Trial, 10/24/11, 3:26:47 — 3:34:05
and 10/25/11, 9:01:38 — 9:05:20; James LeBoeuf, Bryan County, OK, jail administrator, CD3 Trial,
10/25/11, 3:02:38; William Taylor, police chief Lexington, OK, re Bryan Co jail break, CD3 Trial,
10/'25/ 11, 3:06:28; Stanley Slonina, XSP [atent fingerprints, CD3 Trial, 10/25/11, 3:08:48;

*CD3 Tnal 10/24/11, 10:04:45 — 10:53:14 and CD3 Trial 10/26/11, 1:54:44 — 2:10:30.
' CD3 Trial, 10/24/11, 11:06:02 — 11:22:32.
'! CD3 Hearings, 10/17/11, 9:50:15.
2 D3 Trial, 10/24/11, 11:33:35 — 11:35:16.
® CD3 Trial, 10/24/11, 12:53:03 — 1:17:48.
** CD3 Tral, 10/24/11, 1:50:01 - 2:05:20.
' CD3 Trial, 10/24/11, 2:26:47 - 3:01:17 and CD3 Trial, 10/25/11 1:45:20 — 2:00:00.




wounds was “consistent” with the shooter standing and Brady kneeling and begging or
praying.'®

The testimony of Appellantfs ex-wife Bylyﬁn Van Zant was dramatized by one
prosecutor- playing the part of Bylynn and the other playing the prosecutor who
questioned Ms. Van Zant at her deposition.” Lane Able, the circuit clerk from Bullitt
County, testified live presentmg Appellant s past criminal record in Oklahoma 18 The
prosecuhon also play—acted Appellant’s redacted testnnony at the 1998 mal with
prosecutor Lewis playing the Appellant, and prosecutor Todd playing the 1998
prosecutor.

In his testimony from 1998, Appellant stated that he and Reese parted ways in
Texas and he was not with Reese in Denver, New Mexico, or Kentucky.'®

Oklahoma State Bureau of Investigation investigator Perry Unruh was flown in
to present live dramatic details about the September 1991 Bryan County jail break and
the December 1991 capture of Appellant.?® Frank Brady’s daughter Michelle‘Brady
Walker was the last prosecution witness. She presented live “victim impact” testimony.?!

Among other witnesses, the defense put on Chris Shouse, who had spent seven
days with Dennis Reese in the Shelby County Detention Center. Reese told Shouse that
he had killed a hitchhiker in Kentucky “for the hell of it,” did not say anyone else was

involved, and never mentioned Appellant in connection with the Bullitt County murder.?

Joseph Collins from Eastern Kentucky Correctional Center testified that he also knew

16 CD3 Trial, 10/24/11, 2:00:45 — 3:02:38.
' CD3 Tral, 10/25/11, 3:18:55 — 3:55:00.
18 CD3 Trial, 10/26/11, 9:02:46 — 9:58:56.
¥ CD3 Trial, 10/26/11, 10:24:15 - 1:39:31.
% CD3 Trial, 10/26/11, 2:10:53 — 2:58:49,
1 CD3 Trial, 10/26/11, 2:59:22 — 3:17:00.
# CD3 Trial, 10/27/11, 9:04:46 -~ 9:09:31,




Reesc from the Shelby County Jail. Reese told Collins he killed people in Kentucky, did
not indicate anyone else w.*;ls involved, and never mentioned Appellant. Collins said
Appellant toid him that he and Reese parted ways “in Kentucky.”*

Don Ed Payne was a district court judge for three counties in Qklahoma. He
testified that before becoming a judge he practiced criminal defense for 23 years, and
represented Appellant when he was charged with killing Ed Large and Mary Smith.
Payne téstiﬁed that Appellant knew both Large and Smith before he killed them and also
knew his other twé murder victims, Rénnie St. Clair and William Kelsey. Acqording to
Payne, before the accusations related to Kentucky and New Mexico Appellant had never
been accused of violence against a stranger.>* Judge Payne was familiar with Appellant’s
family. “They were poor, extremely poor... small towns have families like this, a

- notorious family, emotional people, not educated people. . .[people with] family
disagreements and affiliations full of emotion and volatility.”*

Appellant St. Clair testiﬁed.%l He said after Reese talked him into escaping from
the Bryan County Jail in Oklahoma, Appellant bribed the jailers $500 apiece to escape
and staged the escape in a way to keep the jailers out of trouble.?” It was Reese’s idea to
break into the Stephens’ house, and Appellant went aiong to try to keep the Stephens’
from being killed. Appellant said he got Stephens’ gun and the Stephens’ weren’t killed

or tied up.”®

2 CD3 Trial, 10/27/11, 9:36:47 - 9:43:53.

* CD3 Trial, 10/27/11, 9:44:11 — 9:50:31 and 9:52:02.
» CD3 Trial, 10/27/11, 9:51:13.

* (D3 Trial, 10/27/11, 9:58:48 — 11:56:31.

7 CD3 Trial, 10/27/11, 10:02:00 — 10:07:15.

 CD3 Trial, 10/27/11, 11:11:20 — 11:12:51.




Appellant said that on September 24, 1991, he and Reese split up. Appellant
stayed in a motel in Denton, Texas, while Reese headed west with the Stephens’ pickup
truck. Appellant gave him $200 and let him take Siephens’ gun and the truck on
condition he would park the truck somewhere and call the reporter Richard Chase and tell
him where the Steiahens’ could find it. Appellan;c saw Reese again four or five days later
on September 28 or 29. Reese showed back up at the motel in Denton in a white pickup
with a friend named John and said he had stolen the truck.?® But Reese didn’t tell
Appellant he haci killed Tim Keeling.*

From Denton, Appellant headed with Reese to Louisiana. From a payphone
Appellant dialed Chase and put Reese on the line to tell him where the Stephens’ truck
was.>! After about three days in Louisiana, he and Reese came to Kentucky in the white
truck.? 2

In Kentucky they drove up and down I-65 past truck stops and rest areas. Reese
was talking about robbing gay people, but Appellant “wasn’t into that.” They stopped and
slept in a rest area. The next day théy went to a flea market. From there Appellant called
a friend in Oklahoma and got an answering machine.

They stopped to get gas. Reese nearly bumped into a man coming out of the gas
station, and Reese was afraid the man might have recognized him.” They drove back to
the rest area. Reese said if you hit your brake lights twice, it means you’re gay, and if the

other person hits their lights twice in return, it means they’re gay, and “it’s a connect.” A

¥ CD3 Tral, 10/27/11, 10:14:13 — 10:17:26.
3 D3 Trial, 10/27/11, 10:22:58 and 10:34:55 — 10:35:50.
1 CD3 Tral, 10/27/11, 10:20:55 — 10:21:49.
2 CD3 Trial, 10/27/11, 10:20:55 — 10:21:49.
B CD3 Tria), 10/27/11, 10:21:49 — 10:25:24.




red maroon truck came through.‘ Reesé hit his lights twice, the maroon truck hit its lights
twice, and Reese said, “I’ve got a live one.” Reese got out, and in two minutes the man
had let Reese into his truck.>* The maﬁ was driving his own truck with both.hand-s on the
steering wheel, not handcuffed. Reese was his passenger. They drove by the white truck
where Appella:nt was, and Reese told Appellant, “I’'m going to be gone for a while.”
While Reese was gone with the man, Appellant drove the white pickup and got
something 1o eat at the truck stop. He made more phone calls. > |
After a while, Reese pulled up in Brady’s truck alone and told Appellant to get all
his stuff and put it in the red truck. Reese said, “Follow me, I'm going to difch this
truck.” They drove somewhere and Reese set the white truck on fire to get rid of their
fingerprints. They drove back to the truck stop, got gas, and Reese got something to eat.*®
- Leaving the truck stop, they saw Trooper Bennett in his cruiser and thought he
was looking at them. Reese said, “I’ve got a dead body on this truck.””’ Hearing that, and
knowing he had life sentences waiting for him in Oklahoma, Appellant decided he
couldn’t let himself get arrested. Reese had the gun, but Appellant grabbed it and shot to
disable Bennett’s car. Reese took off and drove straight across the road, blowing out the
tires on the “little rises.” Reese and Appellant parted ways, and Appellant made it back to

Oklahoma. He wasn’t with Reese when Tim Keeling was kidnapped and killed. He knew

Reese was going to rob Brady, but he himself had nothing to do with robbing or killing.

** CD3 Trial, 10/27/11, 10:25:24 — 10:27:29.

3 CD3 Trial, 10/27/11, 10:27:29 - 10;30:55.

% CD3 Trial, 10/27/11, 10:30:28 - 10:32:12..

37 Brady’s physical body was not on the truck. Appellant explained what Reese meant was that he had just
kilied Brady. The last time Appellant saw Brady was when he drove off with Reese in his red maroon
truck. CD3 Tral, 11:45:26 — 11:47:50.




Brady.”® Appellant admitted killing his uncle Ronnie St. Clair, but explained it was
because Ronnie was competing with Appellant in the drug business and had hired
William Kelsey to kill Appellant.”” Large was a drug dealer who had shot Appellant’s
brother. Mary Smith had stabbed A;-)pellant’s aunt “over drugs”™ and left her for d:ead.
Appellant had heard that Large was going to kill him.*’

In this third trial, the jury was instructed as ordered by this Court in both St. Clair
1 and I7 that in order to recommend a death penalty it had to find that the murder of Frank
Brady was committed by a pel;son who had a prior record of conviction of a capital
offense at the time Frank Brady was murdered. St Clair I, 140 S.W.3d at 571 (“Upon
remand, the trial court should instruct the jury in accordance with the statutory language,
i.e., the murder was committed by a person with a prior record of conviction of a capital
offense.”); St. Clair I, 319 S.W.3d at 305 (“Now, despite our directive to follow the
statutory language of KRS 532.025(2)(a)(1), we again face an improper jury instruction
on the same aggravating circumstance.”).

The trial lasted nine days from Tuesday, October 18, 2011, through Friday,
October 28, 2011. The jury deliberated a little over ;[WO hours and returned with a death -
verdict around 2:00 p.m. on October 28.*!

On November 3, 2011, Appellant moved for a new trial and for judgment

notwithstanding the verdict, incorporating all motions made in the 1998 trial, objecting to

3 CD3 Trial, 10/27/11, 10:33:01 — 10:40:00.
¥ CD3 Tral, 10/27/11; 11:27:46 — 11:28:46.
* CD3 Trial, 10/27/11, 11:29:21 - 11:35:23.
1 CD3 Trial, 10/28/11, 11:18:59 — 1:52:45.




the use of any prior opinions as law of the case, and incorporating the motion for new
trial based on new lead bullet analysis evidence.*?
The trial court imposed the recommended death sentence on St. Clair on

November 16, 2011.%

Arguments

GUILT PHASE ISSUES

1. A new guilt phase trial is required due to new forensic evidence.

Preservation. This issue is preserved. Within a year of receiving information that
the FBI had acknowledged lead bullet analysis is junk science, Appellant timely filed a
CR 60.02 motion in circuit court seeking a new trial.** The matter was initially heard on
July 27, 2010,* and discussed again on December 8, 2010.* When the circuit court
denied his motion, Appellant filed an original action in the Kentucky Court of Appeals.
He later voluntarily dismissed the action when the Commonwealth argued the 60.02
denial was interlocutory and could be consolidated with this appeal of the third re-
sentencing trial.*’ The trial court agreed, noting that a motion under RCr 10.02 is similar
to a new trial motion, which --if not granted-- becomes part of the appeal.*®

Standard of Review. RCr 10.02 provides that a new trial is warranted when a

defendant has been denied a fair trial. The standard for determining whether a new trial is

2 TR3-TV, 589-590.

* JFudgment of Conviction [and Death Sentence], TR3-IV, 591-593, attached at Tab 1.

*# «A motion for a new trial based upon the ground of newly discovered evidence shall be made within one
(1) year after the entry of the judgment or at a later time if the court for good cause so permits.”
RCr10.06(1).

* CD3, Hearings, 10/27/10, 10:09:04,

“ CD3, Hearings, 12/08/10, 10:00:34.

*7 CD3, Hearings, 1/19/11, 9:43:59; copy of COA Order Dismissing attached at Tab 3.

*® CD3, Hearings, 1/19/11, 9:48:49 and 10/17/11, 9:45:01 — 9:47:13,




required is whether the new evidence “would with reasonable certainty change the verdict

~or ... would probably change the result if a new trial should be granted.” Co/lins v.
-Commonwealth, 951 S.W.2d 569, 576 (Ky. 1997) (quoting Coots v. Commonwealth, 418
S.W.2d 752 (Ky. 1967). “When newly discovered evidence is of such a nature that 1t is
manifest to the conviction, substantially impacts the testimony of a material witness or
would have induced a different conclusion by the jury had the evidence been heard, then
assuredly, the interests of justice demand that a criminal defendant is entitled to have

| such evidence set before the court.” Bedingfield v. Commonwealth, 260 S.W.3d 805, 810

' _(Ky. 2008).

Facts. Sometime after April 3, 2009, the Special-Prosecutions Division of the
Kentucky Attorney General’s Office forwarded Appellant’s counsel a copy of a letter
from the Federal Bureau of Investigation (FBI) stating that supposedly scientific evidence
regarding comparative bullet lead analysis* (CBLA) infroduced at Appellant’s original
1998 guilt phase trial by a supposedly expert FBI agent was, in fact, scientifically
unreliable.” Thus, Appellant learned for the first time in 2009. that false scientific
evidence presented by a false expert was used to convince the jury of a scientific link
between the murder of Frances Brady in Kentucky and the murder of Tirﬁothy Keeling in
New Mexico, and to support Dennis Reese’s claim that Appellant committed both
murders with the same gun. Comparative bullet lead analysis (CBLA) was the only
evidence in 1998 providing a (supposedly) direct scientific link between Appellant and

Brady’s murder. At this third re-sentencing trial, Appellant admitted for the first time that

* Comparative Bullet I ead Analysis (CBLA) is also sometimes referred to as Compositional Analysis of
Bullet Lead (CABL). CBLA and CABL are one and the same.
30 FBI letter to the Commonwealth, at Tab 4,

10




he accompanied Reese to Kentucky. But he steadfastly maintained that he was not
present or involved in the murder of Tim Keeling, and that he did not kill Frank Brady.

Despite full awareness that the FBI has determined CBLA evidence is junk
science and put Bullitt County on notice of that fact, the Commonwealth nonetheless read
this third sentencing jury a summary of testimony by Richard Crum, the FBI firearms
expert who testified that the bullets Appellant shot into Officer Bennett’s cruiser in
Kentucky were “identical” to bullets connected with Tim Keeling’s murder in New
Mexico.!

Argument. Without the CBLA evidence, the 1998 jury might not have convicted
Appellant of murdering Brady. Indé;:d, without the repeated introduction of the CBLA
evidence at this third sentencing trial, the 2011 jury would not have heard that the 1998
jury relied on “science” in convicting Appellant. The 2011 jury was not informed that the
1998 jury was misled by junk CBLA evidence. Instead, the 2011 jury was informed that -
Appellant murdered Tim Keeling and Frank Brady and was fed the same false evidence
that the 1998 jury relied on in order to underscore a counection between the two murders.
A new death sentence should not be allowed to stand “supported” on a guilt-phase verdict
that is now severely undermined. A new death sentence “supported” by the same
unreliable evidence that was fed to the 1998 jury cannot stand.

Comparative Bullet Lead Analysis (CBLA).
CBLA involves .testing and comparing bullets or bullet fragments for

seven elements. Before the FBI determined it was junk science, if the crime scene

bullet and suspect bullet were analytically indistinguishable for each of the seven

51 CD3 Trial, 10/24/11, 3:26:47 — 3:34:05 and 10/25/11, 9:01:38 — 9:05:20.
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elements, a purported CBLA “expert” would testify that the fragments and bullets
probably came from the same "source."”

FBI Special Agent Peel testified at Appellant’s 1998 guilt-phase trial that if two
lead bullets or fragments are found by the above method of comparison to have the same
composition “that is what you would expect as if they were in the same box [of
bullets]”.”® Peel compared bullet fragments found in Timothy Keeling in New Mexico
with bullet fragments recovered from Frances Brady in Kentucky using the now-
discredited seven-element comparison method. Peel concluded that the bullet fragments
recovered from Keeling and Brady were so similar in elemental composition that “Jijt
would make sense that all of these [compared bullet fragments] are from the same box [of
bullets].”**

CBLA is junk science.

The Director of the FBI Laboratory sent a letter to the Bullitt County
Commonwealth’s Attorney informing him that Peel’s testimony was pure junk science:

A review of the testimony provided by the FBI Laboratory examiner on

the subject of compositional analysis of bullet lead was conducted on a

transcript of [the] testimony [in Appellant’s trial.] The goal of the review

was to determine if there was a suggestion by the examiner that a bullet

fragment. ..was linked to a single box of ammunition without clarification

that there would be a large number of other bullets or boxes of bullets that

could also match those fragments....Science does not support the

statement or inference that bullets...or bullet fragments can be linked

to a particular box of bullets....We have since realized that the examiner

failed to provide sufficient information to the jury to allow them to

understand the number of bullets potentially produced from a single melt
of lead...”

*2 National Research Council, Forensic Analysis: Weighing Bullet Lead Fvidence, National
Academy Press, Washington D.C. (2004), pages 1-2.

% TEL-XVII, 2100.

* TE1-XVII, 2111. :

% FBI Letter to Bullitt County Commonwealth’s Attorney, at Tab 4.
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After Appellant’s direct appeal became final, the Kentucky Supreme Court ruled
that CABL (CBLA) evidence is inadmissible in Kentucky:

The scientific study commissioned by the FBI Laboratory, itself, raised

questions about the reliability and relevancy of CABL that were

sufficiently serious to convince the Laboratory to discontinue forthwith

CABL testing. If the FBI Laboratory that produced the CABL evidence

now considers such evidence to be of insufficient reliability to justify

continuing to produce it, a finding by the trial court that the evidence is

both scientifically reliable and relevant would be clearly erroneous, Miller

v. Eldridge, 146 S.W.3d at 917, and a finding that the evidence would be

helpful to the jury would be an abuse of discretion. 7d.

Ragland v. Commonwealth, 191 S.W.3d 569, 530 (Ky. 2006).

The Ragland court analyzed whether the introduction of CBLA evidence was
harmless error under RCr 9.24 and found there was a substantial possibility that Ragland
would not have been convicted without the admission of CBLA evidence. Ragland, 191

S.W.3d at 582.

Pseudoscientific evidence is not admissible. Miller v. Eldridge, 146 S.W.3d 909,
913 (Ky. 2004) The letter from the FBI Laboratory to the Bullitt County
Commonwealth’s Attorney demonstrates that the CBLA evidence was pure
pseudoscience that linked Appellant to the murder of Tim Keeling and bolstered Dennis
Reese’s credibility. The FBI letter substantially impacts the testimony of the
Commonwealth’s expert Special Agent Peel and presents a substantial possibility that
Appellant’s third death sentence is unreliable because Peel’s testimony in1998 was
crucial to securing the underlying conviction relied on by the third jury in recommending

death. Bedingfield, 260 S.W.3d at 810,

Apart from CBLA, the only other evidence linking Appellant to the Keeling
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murder in 1998 was the testimony of Dennis Reese.’® And Reese suffered serious

credibility problems. He was a convicted felon. KRE 609. The jury knew he had

péwerful motivation to lie fo convince the Commonwealth that Appellant was the

principal villain. Reese—as well as Appellant—faced execution for murdering Frank
-Brady. Reese fooled no one by claiming he got nothing for his tesﬁmony against

Appellant.>” The jury knew Reese was rewarded when he accepted the

Commonwealth’s plea offer to life without possibility of parole for twenty five years.”®
But for his extreme cooperation and testimony‘ against Appellant, Reese today would
probably be on Kentucky’s death row.

The CBLA evidence presented by the FBI expert as independent scientific
evidence linking the murders of Timothy Keeling and Frances Brady to Appellant
powerfully bolstered Reese’s otherwise extremely weak credibility. The
Commonwealth’s closing argument trumpeted the CBLA evidence as proof that Reese
was telling the truth when he accused Appellant of committing both murders:

You don’t have the gun but you got the science. And science doesn’t lie

and it connects the events [the murders of Timothy Keeling and

Frances Brady] independent of what Dennis Reese told you of the

execution murder of Frances Brady. (emphasis added).”

See also Satterwhite v. Texas, 486 U.S. 249, 260 (1988). (prejudice resulted when the
prosecu;cion placed significant weight on expert witness’s powerful, undisputed and

unequivocal testimony). A new trial is required because an “aura of special reliability and

trustworthiness” permeated the expert’s testimony. Hester v. Commonwealth, 734 S.W.2d

% The CBLA evidence was the only evidence presented as irrefutable “science.” Apart from Reese’s self
serving testimony, only the CBLA evidence tied Appellant to the Keeling murder.

" TE1-X, 1328.

* TE1-X, 1326.

* Prosecutor Closing Argument, TEI-XXIV, 3058.
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457 (Ky. 1987); Thompson v. Commonwealth, 177 S.W.3d 782, 786 Xy. 2005) (jurors
are undoubtedly greatly influenced by expert witness testimony).

This third jury was instru;:ted that it could recommend a death sentence by relying
on the fact that Appellant was guilty of murdering Frank Bra@y as determined by the
1998 jury. But fhe 1998 guilty verdict was based significantly on the false CBLA
evidence. In addition, the same false evidence was presented to the 2011 jury. Thus the
false CBLA evidence unquestionably contributed to this third death verdict.

This Court now knows CBLA evidence isrtoo unreliable to be acimissible.
Ragland, supr&. The third sentencing jury was not informed that the 1998 jury was
musled by junk science that only supposedly connected him to Tim Keeling’s murder.
Without junk CBLA evidence, the 1998 jury would have had nothing but Dennis Reese’s
highly suspect word thaf Appellant murdered Tim Keeling. Ragland requires a complete
new trial.

The 1998 guilty verdict should not be considered law of the case because the
controlling law has changed:

The law of the case doctrine does not apply where controlling law changes in
the interim, and the issue is not ripe until the change in controlling law occurs;
otherwise, ‘[a]pplication of the law of the case doctrine would require every
defendant and every prosecutor to immediately challenge every aspect of the
law involved in the case or forever be denied relief’
Estep v. Commonwealth, 64 S.W.3d 805, 812 (Ky. 2002), quoting Sherley v.
Comrﬁonwealth, 889 S.W.2d 794 (Ky. 1994).
The evidence and arguments presented during the guilt phase of a capital trial can

have a significant effect on the jurors’ choice of sentence. Strickler v. Greene, 527 U.S.

263, 305 (1999) (Justice Souter, dissenting). This third sentencing jury should not have
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been allowed to base a death sentence on a guilty verdict based on junk science. A new
guilt-phase trial is required. The United States Supreme Court has declared that when a
state court admits evidence that is ;‘so unduly prejudicial that it renders the trial
fundamentally unfair, the Due Process Clause of the Fourteenth Amendment provides a
mechanism for relief.” Payne v. Tennessee, 501 U.S. 808, 825 (1991) (citing, Darden v.
Wainwright, 477 U.S. 168, 179-183 (1986)); Ege v. Yukins, 485 F.3d 364 (6th Cir. 2007)
(bite mark evidence violated due process, and éhould have been excluded). “Where
constitutional rights (ii_rectly affecting the ascertainment of guilt are implicated,” évidence
rules “may not be applied mechanistically to defeat the ends of justice.” Chambers v.
Mississippi, 410 U.S. 284, 302 (1973) (heaisay should not have been excluded).
“Regardless of whether the proffered testimony comes within ... [Georgia's] hearsay rule,
under the facts of this case its exclusion constituted a violation of the Due Process Clauée
...” Green v. Georgia, 442 U.S. 95, 97 (1979). A new trial is required. |

2. A new guilt-phase trial is required due to significant clianges in the law
" regarding KRE 404(b); the 1998 guilty verdict is fatally undermined.

Preservation. This issue is preserved.%

Faéts. Trial counsel filed a motion for a new trial due to changes in the law that
affected the evidence introduced at the 1998 trial.®! At the final pretrial conference,
counsel stated the motion dealt with the KRE 404(b) evidence that involved the
Oklahoma murders, jail escape, and the kidnapping and murder of Keeling.®> Counsel

argued: “it is our position there has been such a change in the law as it’s developed since

Motion for new guilt phase, TR3-IT1, 404-4035; Pro se motion not to allow ev1dence related to Tim
Keeling, TR3-1V, 541; CD3 Hearings, 10/17/11, 9:42:40-.9:47:15.

SITR3-I11, 404-405.

*CD3 Hearings, 10/17/11, 9:45:15,
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1998 that there may be a very valid quesfion as to how much of that evidence would be
allowed in if this case were tried today. So, under that theory we are asking for 2 new
trial*® The jﬁdge denied the motion.**

Argument. Appellant challenges here the same prior bad acts that were
challenged in his first appeal. St. Clair, 140 S.W.3d at 535-536. The trial judge from the
1998 trial admitted this evidence under both KRE 404(b) (1) and (2), which provides as
follows:

(b) Other crimes, wrongs, or acts.

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It
may, however, be admissible:

(1)  If offered for some other purpose, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or absence of
mistake or accident; or

(2) If so inextricably intertwined with other evidence essential

to the case that separation of the two (2) could not be accomplished without
serious adverse effect on the offering party.

In 2004, this Court affirmed the introduction of extensive details of four murders
of which Appellant had been either convicted or accused in Oklahoma, extensive detail of
his escape from an Oklahoma jail, extensive detail of the robbery of the Stephens family
after the escape, and additional extensive detail regarding the quite-possibly-false story
told by Dennis Reese regarding the kidnap and murder of Tim Keeling, and did not
believe it was excessive or improper under KRE 404(b). Id. But the law on KRE 404(b)
has changed so significantly from the time of this Court’s initial opinion in 2004 (Stz.

Clair I) that a new trial is warranted. The law of the case doctrine does not apply where

controlling law changes in the interim, and the issue is not ripe until the change in

$CD3 Hearing, 10/17/11, 9:45:40-9:46:15.
#CD3 Hearing, 10/17/11, 9:47:05.
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controlling law occurs; otherwise, “[a]pplication of the law of the case doctrine would
require every defendant ana every prosecutor to immediately challenge every aspect of
the law involved in ﬁae case or forever be denied relief.” Estep v. Com'monwealrh,‘64
5.W.3d 805, 812 (Ky. 2002). Under Estep, this issue was not ripe before, but is ripe now.
A new guilt-phase trial is required. -

Appellant acknowledges that the underlying principles of prior bad acts law have
not changed in the past eight years. The exclusionary and protective nélmre of the rule
remamns: “The ﬁndaﬁental purpose of KRE 404(b) is to prohibit unfair inferences
against a defendant.” dnderson v. Commonwealth, 231 S.W.3d 117, 120 (Ky.
2007).“[Alny exceptions to the general rule that evidence of prior bad acts is inadmissible
should be “closely watched and strictly enforced because of [its] dangerous quality and
prejudicial consequences.”” Clark v. Commonwealth, 223 S.W.3d 90, 96 (Ky. 2007)
(quoting O'Bryan v. Commonwealth, 634 S.W.2d 153, 156 (Ky. 1982)). But in 2004,
shortly after St. Clair I, this Court held that KRE 404(b) is a rule of generai exclusion
with only certain specific exceptions. Sherroan v. Commonwealth, 142 S. W. 3d 7 (Ky.
2004).

While this fundamental principle is easy to state, it has been hard to apply. This
Court has described prior bad acts analysis as “murky waters,” acknowledging the
“difficult” nature of the 404(b) process. Clark, 223 S.W.3d at 96 (referring specifically to
evaluating a defendant’s prior sexual conduct to determine whether it qualifies under the
modus op&mdi exception). This led to early opinions that were “somewhat scattered.”
Id., (quoting Billings v. Commonwealth, 843 S.W.2d 890, 893 (Ky. 1992)). But an

analysis of this Court’s cases since 2004 reveals that this Court has been engaged in a
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systematic clarifying and reaffirming of the exclusionary nature of the rule. The doctrines
of the modus operandi exception and the inextricably intertwined exception display this
e’xclusiona;y clarification most clearly.

“Modus operandi” has been significantly clarified.

This Court has significantly clarified the modus operandi exception since St. Clair
I. For example, this Court in Clark réversed because introduction of testimony from a
prior victim of an offense that occurred 20 years before the charges at issue did not

- qualify under the modu.s operand: exception. Clark, 223 S.W.3d at 101. There have also
been significant reversals in other sexual offense cases. See, Woodlee v. Commonwealth,
306 .S.W.3d 461 (Ky. 2010); Commonwealth v. Buford, 197 S.W.3d 66 (Ky. 2006);
Dickerson v. Commonwealth, 174 S.W.3d 451, 468-470 (Ky: 2005). And reversals have
not been limited to sex cases. This Court recently reversed a drug trafficking conviction,
ruling that prior drug sales to an informant were not admissible modus operandi evidence.
Graves v. Commonwealth, 2012 W1 5285699 (Ky. 2012).

“Significantly intertwined” has also been clarified.

This Court has also significantly clarified the meaning of the catch-all phrase
“inextricably intertwined.” Again, the Court reaffirmed the basic rule: “The key to
uﬁderstanding this exception 1s the word inextricably. The exception relates only to
evidence that must come in because it is so interwoven with the evidence of the crime
charged that its introduction is uﬁavoidable.” Major v. Commonwealth, 177 S.W.3d 700,
707 (Ky. 2005) (quoting Funk v. Commonwealth, 842 S.W.2d 476, 480 (Ky. 1993)). '
However, the cases after .St Clqir I clarify the “significantly intertwined” doctrine in a

way that renders it much more exclusionary. In doing so, this Court expressed the
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concern that this exception had been threatening the overriding object of KRE 404(b) to
protect a defendant from the inherent préjudice of other crimes evidence:

In practice, . . . this expanded idea of contextual relevance often i)aves the

way to prove acts that are anything but inseparable [from] the charged

crime, and this label can easily become a catchall for admitting other acts

that are far more prejudicial to the defendant than useful in determining

guilt of the charged offense.

Metcalfv. Commonwealth, 158 S.W.3d 740, 744 (Ky. 20055 (citations and quotations
omitted).

The Court’s intricate new analysis of the inextricably intertwined exception has
led it to reverse cases where the prosecution provided excessive prior bad acts evidence
in the guise of providing context. In quor, testimony that the defendant sexually abused
his daughter after his wife disappeared was held not inextricably intertwined with facts
related to the prosecution for his wife’s murder. 177 S.W.3d at 707. In Metcalf, the
factual circumstances of other allegations of sexual abuse by other step-daughters was not
inextricably intertwined with the sex offenses for which the defendant was being tried.
158 S.W.3d at 743-745. And in Graves, supra, the similarities were not so peculiar or
distinctive as to create a unique m.o. and simply followed the same pattern of facts
involved in any routine controlled drug buy.

The sﬁong trend of this Court’s dec;isions since 2004 has been an exclusionary
clarification of the modus operandi and inextricably intertwined exceptions. Of course
not every case since 2004 involving prior bad acts has been reversed. This Court still
affirms the introduction of prior bad acts evidence when the prosecution has made the

proper showing. E.g., Colvard v. Commonwealth, 309 S.W.3d 239, 250-251 (Ky. 2010);

Harp v. Commonwealth, 266 S’W.3d 813, 822-823 (Ky. 2008); Epperson v.
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Commonwealth, 197 S.W.3d 46, 53-54 (Ky. 2006). But the definite trend of exclusionary
clarification of KRE 404(b) evidence displays this Court’s increasing resolve to reverse
cases where the evidence fails to meet the high standard for admissibility required by
KRE 404(Db).

The Court’s trend of exclusionary clarification is not limited to the modus
operandi and inextricably intertwined exceptions. Since 2004, this Court haé also
reversed 404(b) cases for other reasons. In a prdsecution for various sex offenses, this
Court reversed when the prosecution iﬁtroduced evidence of prior marijuana use,
possession of pornography, unemployment, and poverty. No KRE 404(b) exception
applied, and the testimony constituted inadmissible character evidence. Chavies v.
Commonwealth, 374 S'W.3d 313, 321 (Ky. 2012). In another case, introduction of
evidence that a defendant assaulted his former wife was held inadmissible under the
motive and intent exceptions in an assault prosecution involving the defendant’s current
wife. Driver v. Commonwealth, 361 S.W.3d 877 (Ky. 2012).

This trend began shortly after St. Clair I, when varioué. types of prior bad acts
evidence were held inadmissible to prove the charge of felon in possession of a handgun,
including testimony that defendant was going to shoot a witness, testimony that
defendant possessed a shofgun and bullets, and an officer’s reference to a sodomy case
report. The Court d;:cided that this evidence qualified under no KRE 404(b) exception,
was frrelevant, and was offered only for its prejudicial effect. Dickerson v.
Commonwealth, 174 S.W.3d 451, 464-465 (Ky. 2005). In another case, a prosecution for
taking a naked picture of a minor, this Court held that testimony on rebuttal from three

witnesses that the defendant had encouraged them to undress 20 years previously was
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inadmissible to prove the defendant’s motive of homosexual voyeurism. Purcell v,
Commonwealth, 149 S.W.3d 382, 399-401 (Ky. 2004) (overruled on otht;er grounds by
Commonwealth v. Prater, 324 S.W.3d 393 (Ky. 2010)).

Since 2004, this Court has found error in still other cases where it has affirmed
convictions by applying the harmless error rule. An officer’s testimony that he was
familiar with the defendant was held an impermissible reference to prior bad acts, but
harmless because of vast evidence provided by multiple witnesses. Wiley v.
Commonwealth, 348 8.W.3d 570, 581 (Ky. 2010). Evidence that a defendant possessed a
sawed-off shotgun violated KRE 404(b) in a prosecution of various methamphetamine
related offenses, but this Court found it harmless because the testimony lasted only a few
minutes of a four day trial. Skemwell v. Commonwealth, 294 S.W.3d 430, 435 (Xy.
2009).

The 1998 prior bad acts evidence did not qualify as Appellant’s m.o.

None of the prior bad acts testimony admitted at Appellant’s trial in 1998
qualifies under_ this Court’s current understanding of the modus operandi exception.
Clark, supra; Graves, supra. The Court’s current anPalysis focuses not on similar
clements of the offenses, but on the high degree of factual similarity among the offenses.
Appellant’s prior murders lack this factual similarity. A gun is a deadly weapon
commonly used in murders. No signature factual event connects these murders to qualify
their introduction under the modus operandi exception. The Oklahoma murders involved
people Appellant knew that had harmed his family and/or rival drug dealers who were
threatening to kill Appellant. By contrast, Brady was a total stranger with no history of

harming or threatening Appellant. He was approached randomly, because the rest area

22




was relatively secluded. Keeling —assuming Appellant had anything to do with his
murder--was also a complete stranger, approached at a grocery store, a public place.
Keeling was approached because his vehicle had a for sale sign, and he would therefore
not be suspicious if someone stopped to talk with him. Critically, Appellant had no m.o.
of harming people in connection with taking their trucks, and no m.o. of leaving bodies in
secluded places until he met Reese. But Reese had that exact m.o. Before he ever met
Appellant, Reese beat and choked a nurse to death, took her new pickup truck and left
her dead body in an isolated area.®’ The Keeling evidence should have ‘t;een excluded in
2004 because it demonstrated Reese’s m-é., not Appellant’s, and also because it was
based entirely on Reese’s self-motivated word. There was no preponderance of proof that
Appellant committed the prior act involving Tim Keeling. KRE 104, Bell v.
Commonwealth, 875 S.W.2d 882, 890 (Ky. 1994); see also Huddleston v. United States,
485 U.S. 681 (1988).
The 1998 prior bad acts evidence was not inextricably intertwined.

Likewise, the prior bad acts were not inextricably intertwined. Major, supra.
What happened in Oklahoma, Colorado, New Mexico, Texas, and Louisiana was not so
interwoven with what happened in Kentucky that it would be unavoidable to prosecute
Appellant for the murder of Brady without referencing what occurred in five other states.
The fear expressed in Metcalf that an expanded idea of contextual relevance would “inave
the way” to prove acts that are “anything but inseparable” became reality in Appellant’s
case. This crime spree evidence was far more prejudicial to Appellant than useful to the

jury for determining his guilt with respecf to Brady. The prior bad acts were “anything

% See Court Exhibit file, Defense Ex. #1 from Dennis Reese’s prior murder file, Affidavit for Search
Warrant.
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but inseparable [from] the charged crime.” Metcalf, 158 S.W.3d at 744,

The exclusionary clarification of this Court’s KRE 404(b) jurisprudence since
2004 supports reversing Appellant’s case for a new guilt phase triai to proceed without
the prior bad acts evidence. The Oklahoma murder convictions, the jail break, the
Stephens’ confrontation, and the kidnapping and murder of Keeling Would have been
inadmissible had the Qlilt phase trial occurred in 2011. This Court cannot say with fair
assurance that the 1998 jury was not substantially swgyed by this evidence to impose the
instant death sentence. The harmless error rule does not apply. Winstead v.
Commonwealth, 283 8.W.3d 678, 689 (Ky. 2009); Kotteakos v. United States, 328
U.5.750 (1946).

The massive introduction of improper KRE 404(b) evidence at Appellant’s 1998
trial can now be seen as so fundamentally unfair that it violated 5% and 14™ Amendment
due process. “Where constitutional rights directly affecting the ascertainment of guilt are
implicated,” evidence rules “may not be applied mechanistically to defeat the ends of
justice.” Chambers v. Mississippi, 410 U.S. 284, 302 (1973); see also, Green v. Georgia,
442 U.8. 95, 97 (1979); cf., Ege v. Yukins, 485 F.3d 364 (6th Cir. 2007) (bite mark
cvidence violated due process, and should have been excluded). Allowing the 1998
404(b}) evidence to support this death sentence is “so unduly prejudicial that it renders the
trial fundamentally unfair, the due process clause of the Fourteenth Amendment provides
a mechanism for relief.” Payne v. Tennessee, 501 U.S. 808, 825 (1991) (citing, Darden v.
Wainwright, 477 U.S. 168, 179-183 (1986)).

This Court has reversed its position regarding 404@) evidence so thoroughly -

since 2004 that Appellant’s conviction is fatally undermined. Just as in JoAnson v.
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Mississippi, 486 U.8. 578, 585 (1988) the Supreme Court reversed a death sentence on
8™ Amendment grounds due to the reversal of a prior conviction suppoﬁing Mr.
Johnson’s death sentence, this Court should reverse Appellant’s underlying conviction
and remand for a new guilt-phase trial because of the massive reversal in 404(b) law.
Appellant’s case should be reversed and remanded for a new guilt phase and penalty trial
where this prior bad act evidence is excluded.

3. A new guilt-phase trial is required because an impermissibly suggestive
identification violated Appellant’s right to due process.

Preservation. This issue is not preserved.®

Facts. On Sunday, October 6, 1991, Martin Comely67 was at a food mart and gas
station in Lebanon Junction about 5:45 p.m. As Comely walked in the store, he passed a
man leaving the store. Comely described that man as slender, 140 pounds, brown hair, no
glasses, full bushy mustache, and with a tattoo on his right forearm.®® From inside the
store, Comely watched the man walk back to his truck. Another man was leaning on the
hood. Comely described the other man as stocky, brown hair, no glasses, and no facial
hair.% Comely recoém'zed the two men from a police report on Monday night. He
reported this to the police on Tuesday.” The police did not ask Comely to view anyone in
a lineup. The police showed him two pictures, and Comely described them as the

suspects.”! Comely identified Appellant as the man standing by the truck.”

%This issue has not been raised in a previous appeal.
9The prosecutor read a summary of his testimony.
$3CD3 Trial, 10/24/11, 11:22:45 - 11:23:50.

$CD3 Trial, 10/24/11, 11:23:50..

CD3 Trial, 10/24/11, 11:25:00.

\CD3 Trial, 10/24/11, 11:26:48.

"2CD3 Trial, 10/24/11, 11:25:20.
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Argument. That suggestive identifications deprive defendants of due process is
well established. The U.S. Supreme Court recognizes that an identification procedure
might be “so unnecessarily suggestive and conducive to irreparable mistaken
identification” as to result in a denial of due process of léw. Stovall v. Denno, 388 U.S.
293, 302 (1967) (overruled on other grounds in Griffith v. Kentucky, 479 U.S. 314
(1987)); see also, Simmons v. U.S., 390 U.S. 377, 384 (1968). In Neil v. Biggers, 409
U.S. 188, 198 (1972), the Supreme Court stated “[i]t is the likelihood of misidentification
which violates a defendant’s right to due process. . . . Suggestive confrontations are
disapproved because they increase the likelihood of misidentification.” If unnecessarily
suggestive circumstances were not used to obtain the identification, then “the Due
Process Clause does not require a prelhrﬁﬁary judicial inquiry into the reliability of an
eyewitness identification.” Perry v. New Hampshire, 132 S.Ct. 716, 730 (2012).

An unreliable identification based on a suggestive confrontation hinders justice.
“A major factor contributing to the high incidence éf miscarriage of justice from
mistaken identification has been the degree of suggestion inherent in the manner in which
the prosecution presents the suspect to witnesses for pretrial identification.” United States
v. Wade, 388 U.S. 218, 228 (1967). In Manson v. Braithwaite, 432 U.S. 98, 114 (1977),
the Supreme Court emphasized the concept of reliability to protect against this risk:
“reliability is the linchpin in determining the admissibility of identification testimony.”
This Court recognized these principles in Wilson v. Commonwealth, 695 S.W.2d 854, 857
(Ky. 1985). The U.S. Supreme Court has adopted a two-step analysis for determining the

admissibility of identification evidence.
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First, the defendant must prove the identification procedure was impermissibly
suggestive. Biggers, 409 U.S. 188; Braithwaite, 432 US 98. The police should not in
any manner or method suggest to the witness who the police have targeted as the suspect.
To illustrate, “a show-up procedure is inherently suggestive because, by its very nature, it -
suggests that the police think they have caught the perpetrator of the crime.” United
States v. Brownlee, 454 F.3d 131, 138 (3™ Cir. 2006). Also, “there is no question that the

rldisplay . .. of a single mug shot of each [defendant] unaccompanied by any otherr
pictures, was unnecessarily suggestive.” Moore v. Commonwealth, 569 S.W.2d 150, 153
(Ky. 1978). In Appellant’s case, the police showed Comely two pictures, presumably one
of Appellant and one of Dennis Reese. These pictures were apparently mug shots.” Such
an identification was unnecessarily suggestive.

Second, the court must determine whether, under the totality of the circumstances,
the testimony was nevertheless reliable. Biggers, 409 U.S. 188; Braithwaite, 432 U.S. 98.
The Biggers test was incorporated into the factors this Court‘ set out in Savage v.
Commeonwealth, 920 SW.2d 512 (Ky. 1995) to determine the suggestiveness of an
identification. The factors are as follows: 1) opportunity to view, 2) witness’ degree ‘of
attention, 3) accuracy of prior descriptions, 4) level of certainty at confrontation, and 5)
time between the crime and the confrontation.

Comely’s testimony lacked reliability. A review of the five Biggers factors

" establishes this. First, Comely had a limited opportunity to view Appellant. While the

first man passed by Comely as they walked through the doors, Comely never observed

" Appellant’s mug shot is in the Court exhibit file, marked Commonwealth’s #2. No other photo of
Appellant appears in the record. Dennis Reese’s mug shot is also in the Court exhibit file, marked
Commonwealth’s #10.
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the man by the truck at that close range. Second, the man he passed in the door clearly
caught Comely’s attention. This rendered the man by the truck an afterthought. Third, all
of Comely’s pretrial identifications depended on the police. Comely saw the pictures in
the police report 24 hours after the event, on Monday. He identified the two pictures the
police showed him on Tuesday. Most likely, these identifications involved the same mug
shots. That the prior descriptions were similar should not bé surprising. Fourth, while the
- summary of Comely’s testimony indicated he identified Appellant before the police
station, his certainty proves to be unconvincing. He never had the opportunity to express
anything besides certainty because of seeing the same pictures. Fifth, Comely’s
identification was not immediate. Rather, the identifications were made over the next
couple of days, and they resulted from police suggestion. Any television and/or
-newspaper report indicated the police were looking for the men in the pictures. Comely
then identified the men in the pictures. This analysis of the Biggers factors establishes
that the impermissibly suggestive identification was also unreliable.
The police impermissibly suggested Comely’s identification of Appellant. The
totality of the circumstances rendered the identification unreliabie. Thus, introduction of
-~ Comely’s identification of Appellant violated his right to Due Process under the 14®
Amendment. Biggers, 409 U.S. 188; Braithwaite, 432 U.S. 98. Therefore, this Court
should reverse Appellant’s conviction and order suppression of Comely’s identification.
Appellant’s jury was instructed to consider that Appellant had been found guilty
of murdering Frank Brady by a pror jury and told to consider not only the “additional
cvidence” presented at the new sentencing trial but also the guilt-phase “evidence” and

the “facts and circumstances of the particular offense of which he has been found guilty”
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in fixing Appellant’s punishment.” It is well-known that “... the evidence and arguments
presented during the guilt phase of a capital trial will often have a significant effect on the
jurors' choice of sentence.” Strickler v. Greene, 527 U.S. 263, 305 (1999) (Justice Souter,
dissenting). If a new guilt-phase trial is ordered, Comely’s identification of Appellant

should be suppressed and not allowed as evidence.

- VOIR DIRE AND JUROR ISSUES

4. A new sentencing trial is required because the court failed to follow
this Court’s mandatory rules for voir dire.

Preservation. This issue is unpreserved. Regarding voir dire, the court asked if
counsel would like to follow the “rules” or the “Jefferson County method.” ”° The
Comﬁonwealth said, “we all agreed on the Jefferson County way; it’s a lot easier.””®
Counsel for Appellant said he preferred the Jefferson County method. Id. The court
commentéd that only 10 out of 500 cases were conducted according to the “appropriate
method,” and it would need a “waiver on that from Mr. St. Clair as well.””’ No verbal
waiver by Appellant was obtained at the hearing, and there is no written waiver by
Appellant in the record. Thus, the court’s Order of March 3, 2011, stating that along with
his counsel Appellant “personally” agreed to use the “procedures generally used in
Jefferson Circuit Court” is incorrect.” Appellant did not personally waive this Court’s
procedural rules on voir dire. Moreover, compliance with the Administrative Procedures

of the Court of Justice is mandatory and not a matter that can be waived whether by the

parties, counsel, or the court.

™ Yury Instructions, TR3-IV, 552-554.

3 D3, Hearings, 3/02/11, 9:48:55.

"6 CD3, Hearings, 7/26/11, 9:31:32.

" CD3, Hearings, 3/02/11, 9:49:50.

™ Order on Status Conference Held March 2,2011, TR3-1, 24-27, at Tab 5.
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Standard of Review-. The standard of review for issues of law is de novo. Fugett v.
Commonﬁealrh, 250 S.W.3d 604, 616 (Ky. 2008) (questions of law are reviewed de
novo). This Coﬁrt should review the trial court’s failure to comply with this Court’s
procedural rules under RCr 10.26 as palpable error.

Facts. On October 3, 2011, the court and parties agreed to summon 100 veniremen
for Appellant’s sentencing trial.” At the last pre-trial conference on Monday, October
17, 201 1, the court stated that individual voir dire would occur October 18 - 21, and
group voir dire would begin Friday, October 21, 2011, at 1:30 p.m.®’ On October 18, the
court divided 100 potential jurors into 14 groups of approximately six jurors each with
instructions when to return.®’ At l;‘30 p.m. on October 21 after the conclusioﬁ of
individual voir dire, five potential jurors were e;xcused; and the remaining group of up to
80 jurors was convened for group voir dire.*? The court room was so packed with jurors
that the trial court jokingly inquired, “Do you all feel like sardines out there? We have
way too many. We’re going to seat 14.”® The court urged the roomful of jurors to spéak
up when they answered questions, recognizing the danger that with such a large group a
juror whose response was overlooked might “go under the radar and get selected.”®* With
potential jurors filling both sides of the court room, the court told them they would all
have to “speak up.” “Keep your voices loud and clear. You gotta project!”® The court

further told the jurors that because the prosecution table was “closer to you” that “they

" CD3 Hearings, 10/3/11, 11:29:14.

% CD3 Voir Dire, 10/17/11, 10:18:51-10:21:36.
$1 CD3 Voir Dire, 10/18/11, 10:17:25 — 10:40:07.
*2 CD3 Voir Dire, 10/21/11, 1:30:14.

% CD3 Voir Dire, 10/21/11, 1:39:36 — 1:40:20.

8 CD3 Voir Dire, 10/21/11, 1:41:18.

% CD3 Voir Dire, 10/21/11, 1:41:54.
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will be able to hear your answers better than the defense.”%

Argument. This Court’s rules on jury selection must be followed without deviation
and regardless of prejudice:
It is in the interest of justice that the statutes and rules for jury selection be
closely followed, and that no substantial deviation be allowed, regardless of
prejudice. The matter of jury selection is too important a part of our judicial

system to permit variations, from one court to another, in compliance with
controlling statutes.

Allenv. Commonwealth, 596 S.W.2d 21, 22 (Ky. 1979). By purposely ignoring this
Court’s rules of procedure and employing the “Jefferson County method” of voir dire in
this Bullitt County capital case, the court violated the mandatory provisions of Il ADPRO
Sections 1 and 10. Kentucky’s RCr 9.30(2) mandates that “[t]he jury selection process

shall be conducted in accordance with Part Two (II) of the Administrative Procedures of

the Court of Justice.” The terms of Il ADPRO Section I and relevant portions of Section

10 read as follows:

Section 1. Definitions
As used in these sections, unless the context otherwise requires:

(1) “Box” means the receptacle in which are placed the cards with identifying
numbers representing the names of those assigned to a jury panel, from which a
grand jury or petit jury shall be chosen.

(2) “Court” means a circuit or district court of this commonwealth and includes any

(3) “Identifying number” means the number assigned on the randomized jury list to
each name in the jury panel.

(4) “Jury panel” means the group of prospective jurors who are summoned to
appear on a stated day and from which a grand jury or petit jury will be chosen.

(5) “Jury period” and “jury period of service” means the time period for which a
group of persons is summoned to jury service.

(6) “Name” includes an identifying number.

(7) “Randomized jury list” means the randomized computer generated list of
prospective jurors taken from all county registered voters and all persons over
the age of eighteen (18) with valid drivers’ licenses issued in the county.

% CD3 Voir Dire, 10/21/11, 1:42:20.
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Section 10. Selection of Petit and Grand Jury.
(1) To select a grand jury from a jury panel, the judge or designee shall:

a. Take identifying numbers from those assigned on the randomized jury list;
b. Deposit in a box numbered cards bearing the same numbers as those
assigned to the panel;
c. Draw the required number of cards, dependent on the number of jurors to
be chosen, from the box and record the nurober of each card as it is drawn.
(2) The persons whose numbers have been drawn shall constitute the grand jury or
petit jury as the case may be, unless excused or removed by challenge.
(3) As prospective jurors are excused or challenged, additional cards shall be drawn,
one for each juror required, until all of the cards have been exhausted.

[II ADPRO Section 10, subsections (4) through (9) are omitted]

Read together, Part IT ADPRO Sections 1 and 10 require that group voir dire
questioning must be addressed not to a sardine-packed courtroom, but before a sub-set of
potential jurors equal to the number of the actual jury to be chosen. In this case, the
proper nﬁmber of potential jurors to be questioned at one time was 14.%7 This requirement
is created by the interplay between Part Il ADPRO Section 10(1) (c) and Section 10(2).
Section 10(1) (c) states that a petit jury must be selectéd by drawing the "‘required
number of cards, dependent on the number of jurors to be chosen....” (emphasis
added). Section 10(2) states “[t]he pérsons whose numbers have been drawn shall
constitute the grand jury or petit jury...unless excused or removed by challenge.”
(emphasis added).

If IT ADPRO Section 1 and 10 were followed expressly as just described, there
would have been a much smaller group —just 14 at one time--for group questioning.
Hardship and medical excusals could still have been handled initially with the entire
panel, as done here. The timing of individual voir dire is not addressed in the rule.

Conducting individual voir dire after hardship and medical excusals (as here) gets it out l

¥ “We're going to seat 14.” CD3 Voir Dire, 10/21/11, 1:40:03.
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of the way prior to group questioning. But after individual voir dire is complete, the rule
requires that all unexcused panel members should re-convene in court as a group and that
14 should be chosen from that group for group voir dire questioning.

Under the express terms of II ADPRO Sections 1 and 10, for a petit jury of 12
with two alternates, like the jury here, 14 veniremen should have been chosen randomly
from the entire panel and seated in the jury box for general questioning. The 14 should

have been seated and questioned as a separate group --equally audible and visible to both

~ the prosecution and the defense--while the other panel members remained in court

listening to the questions. Individual prospective jurors from the 14 could have been
called to the bench privately during group questioning, as needed. After each challenge
for cause (handled at the bench), under It ADPRO Section 10(3), for each juror excus_ed,
a new juror would be randomly added to the group of 14 from the greater panel.

Under the rule, at the point when neither side desired to strike anyone from the
currently-sitting 14 for cause, the parties would have taken turns making peremptory
challenges. These would have occurred at the bench. Each excused juror would be
replaced, one by one, until both sides “passed.” If in this process the defense was forced
to exercise all its peremptory challenges, it would designate any additional juror it would
have struck. The 14 jurors sitting at this point woqld become the jury.

Requiring Appellant to address group voir dire questions to the entire venire panel
of 100 potential jurors packed in the court room like sardines violated Kentucky’s
Administrative Procedures of the Court of Justice, Part I (I ADPRO) Sections 1 and 10,

and prejudiced the defendant by making it more difficult for him to adequately see and

-hear jurors’ responses than it was for the prosecution.
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Under IT ADPRO Sections 1 and 10, the group selected for questioning should
have been no greater than 14. Warren and 4llen require this Court’s rules to be followed
without compromise and without proof of prejudice.

This Court should not hold that Htigants or the trial court may disregard court
rules and agree on their own rules. This was a substantial deviation from the Court’s
rules. Questioning a group of 100 is substantially different from questioning a group of
14. No prejudice need be shown. Robertson v. Commonwealith, 597 S.W.2d 864 (Ky.
1980) (no need to show prejudice caused by substantial deviation in jury selection
procedure).

The violation of Kentucky’s Administrative Procedures of the Court of Justice
also violated Appellant’s right to due process. See Evitts v. Lucey, 469 U.S. 387, 400-
401 (1985); Pulley v. Harris, 465 U.8. 37, 41 (1984); Gonzalez v. Wong, 667 F.3d 965,
2011 WL 6061514 (9th Cir. 2011) (discussing when a state law violation also violates
due process). Retrial is required with voir dire conducted in compliance with Il ADPRO
Sections 1 and 10, as interpreted by this Court, with a group né larger than the size of the
jury that will sit, including alternates.

5. Limiting voir dire regarding the lowest penalties violated equal protection
and the 6™ and 14™ Amendment right to an impartial jury and intelligent
peremptories.

Preservation. This issue is preserved. During individual voir dire, Appellant’s

counsel] asked a poténtial juror whether —knowing that Appellant had been convicted of
intentional murder—the juror might “seriously consider the low end of 20 to 50 years as

being too lenient.” The court sustained the Commonwealth’s objection by saying that

Appellant could ask only if the juror could consider “the range,” not “the low end” of the
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range. Defense counsel then asked if the juror could consider the [entire 20 to 50-year]
range and “seriously weigh all these options,” and the juror responded affirmatively.®
Appeliant also objected when the judge dismissed a juror without allowing the defense to
explain that an aggravator might mean only a prior criminal record,'arguing that this juror
might have been willing to consider the lower range of penalties. Again, the judge did not
allow counsel to inquire further.®
Argument. The court’s curtailing of voir dire regarding the lowest sentences
posed two dangers, 1) the danger of including jurors who would not consider the lowest
term of years sentence, and 2) the danger that a juror was excluded who might have been
willing to consider the lowest term of years. Kentucky has long recognized the “right of
inquiry” in voir dire. Justice Liebson stated in his concurrence in Miracle v.
Commonwealth, 646 S.W.2d 720 (Ky. 1983), that as long as the questions do not instruct
the jury on the lawyer’s view of the law or the facts, questioning should be allowed to
elicit “a reasonable basis for intelligently exercising peremptory challenges™:
... inquiry properly phrased to elicit from jurors facts known or opinions
held by the jurors which reasonably could be expected to influence their
decision is not only permissible, it is desirable. It is needed to answer the
- question of whether a juror is so prejudiced as to be disqualified for cause,
and to give counsel a reasonable basis for intelligently exercising peremptory
challenges. The right to peremptory challenges is meaningless if effective
voir dire is denied.

Miracle v. Commonwealth, 646 S.W.2d at 723 (Justice Liebson’s concurrence).

Allowing the Commonwealth full voir dire while restricting the defense violated
equal protection.

By refusing to allow Appellant to examine the venire as closely on attitudes

38 CD3, Voir Dire, 10/19/12, 2:19:30-2:22:30.
¥ CD3 Voir Dire, 10/21/11, 9:51:33.
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regarding the lowest sentence as the Commonwealth had examined regarding the highest
sentence, the court violated equal protection by favoring one litigant (the
Corﬁmonwéalth) over another (the defenée). Lindsey v. Normet, 405 U.S. 56, 77 (1972)
(litigation rights cannot be granted to some litigants and capriciously or arbitrarily denied
to others without violating the Equal Protection Clause).

This discriminatory restriction of voir dire on the lowest sentences prejudiced
Appg]lant by leaving him in the dark for purposes of exercising challenges for cause and'
peremptories. The clourt allowed broad penetratiné questioning to ensure jurors’
willingness to recommend the severest penaity but refused to allow any questioning at all
about the most lenient penalty. This violated equal protection under Lindsey v. Normet,
supra.

Limitations on voir dire violated the 6™ and 14™ Amendments.

Limiting voir dire on the lowest penalties also violated Appellant’s right to an
impartial jury under the 6 and 14® Amendments. “[P]art of the guarantee of &
defendant's right to an impartial jury is an adequate voir dire to identify unqualified
jurors.” Morgan v. Illinois, 504 U.S. 719, 729 (1992). Trial court discretion in conducting
voir dire is “not boundless.” Hayes v. Commonwealth, 175 S.W.3d 574, 583 (Ky. 2005).
Failure to allow voir dire questioning can render a trial fundamentally unfair in violation
of the 6™ and 14™ Amendments of the United States Constitution. Mu'Min v, Virginia,
500 U.S. 415, 425-26 (1991). This occurs when responses to precluded questions could
have provided the basis for a peremptory challenge or a challenge for cause. Hayes, 175
S.W.3d at 583. Voir dire examination “must be conducted in a manner that allows the

parties to effectively and intelligently exercise their right to peremptory challenges and

36




challenges for cause.” Hayes, 175 S.W.3d at 584.

According to Morgan, although there is no “catechism for voir dire,” the
defendant's right to an impartial jury_ requires “adequate voir dire to identify unqualified
jurors.” 504 U.S. at 729. By constricting voir dire on the non-death penalties to allow
just one generalized question covering the entire range, the court effectively reduced the
voir dire to the bare question whether the jury could follow the law and be fair, in
violation of Morgan. Id., at 735-36. |

The questions Appellént sought to aék were not an attempt to inculcate a juror
with the lawyer’s view of facts or law. The line of questions has been routinely allowed
in other death cases, and was permissible as part of the “right of inquiry.” The court
forbade A?pellant from asking whether a juror would consider the lower end of the 20 to
50 range, including specifically a 20-year sentence. This denied his right recognized by
this Court in Miracle to “full inquiry” in order to intelligently exercise peremptory
challenges. The court’s only approved form of the question—whether jurors could
consider the range of penalties from 20 to 50 years—allowed potential jurors to respond
affirmatively if they were thinking only of the higher end of the range, or only of a 50- |
year sentence. Potential jurors could also have thought that a sentence of “20 to 50
years” meant that a prisoner would remain liable to serve the entire 50 years depending
on his behavior in prison or on the circumstances of the crime. This was not explained
during voir dire, and the court’s decision to prohibit more focused questioning left it |
ambiguous. |

There are unquestionably jurors who will affirm willingness to consider an entire

range of penalties, but under more focused questioning will admit that they cannot
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consider a sentence as low as twenty years:
Upon questioning by the trial judge, [Juror No. 1] stated that he could consider the
entire range of penalties and would not automatically exclude either the minimum
or the maximum penalties. He also responded affirmatively when asked by defense
counsel whether he could consider imposition of the minimum penalty of twenty
years upon conviction of intentional murder. However, when asked if he could
consider imposition of the minimum penalty as punishment for two intentional
murders, he stated that he could not do so.
Hodge v. Commonwealth, 17 S.W.3d 824, 836-37 (Ky. 2000). See also Caudill v.
Commonwealth, 120 8.W.3d 635, 655 (Ky. 2003), where this Court denied a challenge to
voir dire because the defendant was allowed to ask the question that Appellant’s counsel
sought to ask:
Assume in this case that we get to the sentencing phase. That means that
you've already found the defendant guilty of murder and an aggravating
circumstance, like a burglary or a robbery or a rape or something like that. If
that's the case, can you give a serious and honest consideration to a minimum
sentence of twenty years?
Caudill v. Commonwealth, 120 S.W.3d 635, 655 (Ky. 2003). If granted a full, reasonable
voir dire that provided more information, Appellant would have had a better chance to
pick a jury that would have recommended LWOP25, straight life, or a term of 20 years.
Appellant’s right to equal protection under the 5® and 14" Amendments, his rightto a
fair and impartial jury, and his right to intelligent cause and peremptory challenges under

the 6™, 8™, and 14™ Amendments were violated. Retrial is required.

6. A new sentencing trial is required because jurors #15, 16, and 448 should
have been struck for cause.

- Preservation and Facts. This issue is unpreserved. While defense counsel did move
to strike Juror #15 for cause, counsel did not set forth the names of other jurors he would
have struck as required under Gabbard v. Commonwealth, 297 S.W.3d 844, 853 (Ky.

2009). Counsel used one of his peremptory strikes on #15. As discussed below, Jurors
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#16 and #448 were each moved to be struck for cause by defense, but the motions were
denied. In the end, they were randomly struck, so no stﬁkes were needed. See Court
exhibit file, Sealed Juror Strikes. |
After being told by defense counsel that this case dealt with an intentional murder,
Juror #15, Ms. Hildebrand, stated that she would have trouble consideriﬁg a term of years
of 20-50.%° Spéciﬁcaﬂy, she testified as follows:
Juror #15: Oh, intentional, um, I’d have trouble with the 20-50, to be honest with
you....giving it to him because, you know, [ know a little bit about the time lapse.
You know. The good time, bad time. I know a little bit of that, so I know how

some of that works. ...I’d probably have trouble giving it to him, to be honest
with you.

Juror #15 also stated she would have trouble considering mitigation evidence, as
shown in the following exchange:

Defense Counsel: What about evidence that might be offered on behalf of the

defendant, like he had a rough childhood or possibly abusive childhood. Would

that be something that you’d be able to consider, in mitigation in terms of

thinking about, "Maybe I shouldn’t give such a harsh punishment, I’ll take a look,

1’1l be able to consider?”™!

Juror #15: I’ll take a look at it. You know, I’d look at it. T could probably
consider it, but a lot of people have rough lives and not murdered people

(laughing).

The motion to strike by the defense was overruled.”” Defense counsel used a
peremptory strike on Juror 15. See Court exhibit file, Sealed Juror Strikes.

Juror #16, Ms. Sadderley, after initially stating sirle could consider a term of years,
subsequently testified that she could not consider 20 to 50 yeé:rs:

Defense Counsel: What is your view of the death penalty?”

* CD3 Supp., 10/18/11, 13:38:02.
°! CD3 Supp., 10/18/11, 13:41:53.
*2 CD3 Supp., 10/18/11, 13:43:50. -
® CD3 Supp., 10/18/11, 13:50:10.
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Juror #16: If you’ve done the crime, then you should pay the highest penalty for
what you’ve done...If you’ve done the crime and have taken someone’s life, you
should pay for what you’ve done.

Hkk

Defense Counsel: ... Knowing that [an intentional murder has taken place], can
you, and when I say ‘consider’ a lot of meanings to consider, but to mull over, to
seriously give thought to an intentional murder, could you really seriously give
thought to 20 to 50 years, 20 years is the low end as an appropriate punishment
for what I've described, an intentional murder?”*

Juror #16: No.

Defense Counsel: When you say you can't consider to 20 to 50 years is that a
belief that's pretty firm with you?”> |

Juror #16: Yes.
Juror #448, Mr. McDaris, testified that only certain penalties were appropriate for
an mtentional murder:

Commonwealth: Is there anything that jumps off the page at you as troublesome
or you know it's not an option?’®

Juror #448: No.

Commonwealth: Have you ever had a conversation about the death penalty?
Juror #448: Yes.

Commonwealth: What do you think about the death penalty?

Juror #448: I'm all for it. I guarantee you if somebody killed a member of my
family I'd be for the death penalty.

Commonwealth: Okay. All right. So does this mean that in every situation no
matter what the circumstances involved if there's a murder involved should there

be the death penalty?

** CD3 Supp., 10/18/11, 13:51:05.
% CD3 Supp., 10/18/11, 13:52:49.,
% CD3 Voir Dire., 10/20/11, 12:16:40.
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Juror #448: Not necessarily. If it's first-degree murder, I say definitely death
penalty. Because first-degree murder or premeditated murder, I figure it wasn’t an
accident.

Commeonwealth: We are talking about an intentional murder.

Juror #448: Then the death penalty is definitely on.

Commeonwealth: It's on the list but is that the only option for you?

Juror #448: No that's not the only option, but it should definitely be on the list.

- Commonwealth: Fair enough, it's on the list, but here's the thing, it's not the only
thing on the list up here, is that the only thing on your list?

Juror #448: No. '

Commonwealth: So you're willing to consider something less than death?

Juror #448: Not much less, 50 years maybe, or life without parole for 25 years,
yeah.

While Juror #448 stated that he could consider 20 to 50 years, he liked 50 better.””

Argument. A trial court bears the responsibility of removing prospective jurors

who will not be able to follow the trial court’s instructions or impartially evaluate the

evidence. Morgan v. lllinois, 504 U.S. 719, 729-730 (1992). A trial court's decision on

whether to excuse a juror for cause will be reviewed for an abuse of discretion. Shane v.

Comnﬁonwealth, 243 5.W.3d 336, 338 (Ky. 2007). Pursuant to RCr 9.36(1), a judge must

excuse a juror for cause if there is a “reasonable ground to believe [the] prospective juror

cannot render a fair and impartial verdict on the evidence.” The true test of whether a

juror should be stricken for cause is whether “the prospective juror can conform his views

to the requirements of the law and render a fair and impartial verdict.” Thompson v.

Commonwealth, 147 S.W.3d 22, 51 (Ky. 2004) (quoting Mate v. Commonwealth, 884

S.W.2d 668, 671 (Ky. 1994)).

*7 CD3 Voir Dire., 10/20/11, 12:20:45.
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The trial court abused its discretion when it failed to strike Jurors #15, 16, and
448 for cause. Compounding this issue is the fact that defense counsel was prevented
from asking jurors whether they could consider the minimum 20 year sentence. See
Argument 3, supra. Nonetheless, Juror #15 should have been excused for cause because
she would have trouble considering a priéon term of 20 to 50 years, and she would have
trouble considering mitigation evidence.

| Similarly, Jurors #16 and #448, while they wére ultimately randomly struck, were
both adamﬁntly in favor of the death penalty and would only pay lip service to the 20 to
50 year penalty range. Juror #16 plainly stated that she could not consider 20 to 50 years,
and Juror #448 was unwilling to consider a sentence less than 50 years.

The fact that both jurors were improperly rehabilitited by the Commonwealth
does not change their bias. See Montgomery v. Commonwealth, 819 S W.2d 713 (Ky.
1991) (biased juror cannot be rehabilitated by a “magic question™). This Court, in
Gabbard v. Commonwealith, 297 S.W.3d 844, 853 (Ky. 2009), approved of the
Montgemery holding, but held that the trial court’s failure to strike a juror for cause
creates a presumption that the error is prejudicial only if the defense identifies on its
strike sheet any additional jurors it would have struck. Id. at 854, citing Ska_ne, 243
S.W.3d at 341 (Ky. 2007).

Since #16 and #446 were randomly struck and defense used a peremptory strike
on #15, the Commonwealth will argﬁe that any possible error was “effectively cured.”
1d., quoting King v. Commonwealth, 276 S.W.3d 270, 279 (Ky. 2009). However, the trial
court’s failure to strike #15, #16, and #448 for cause created two points of prejudice: 1) it

forced defense to use a peremptory strike on #15 instead of another juror; and 2) it left
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two biased jurors in the pool, changing the composition of the pool — the jury pool was
not random anymore. Accordingly, the trial court’s actions increased the likelihood that
unqualified jurors sat on the case. And it increased the chance that Appellant did not have
an impartial jury. 6th and 14th Amends., U.S. Const.; § 11, Ky. Const.; Gray v.
Mississippi, 481 U.S. 648, 668 (1987). Gabbard should be overruled. A reversal is
required.

7. Juror #667°s right to equal protection under Batson was violated when he
was excluded from jury service based on his socioeconomic status; retrial is
required.

Facts. Juror #667’s part-time job shuttling cars at the airport didn’t “pay any
benefits,” and he was “just barely making it.” The court expressly excused him on
socioeconomic grounds, saying, “You need that money, right?””®

Preservation. Thjsl issue should be considered partially preserved by Appellant’s
pro se motion that his jurors should be paid at least “minimal wage” and his argument
that a jury that was not adequately paid would be resentful and prejudiced against him.”
The court called this a “good motion” and stated, “I agree 100%.” But the court then said
“I think you are right, but I can’t do anything about it,” indicating the rule was
“S’tatutory.”100

Batson allows preservation of juror discrimination claims by a three-stfep process:
1} challenger produces prima facie showing of purposeful discrimination; 2) opponent

demonstrates neutral reason for the strike, 3) challenger meets burden of proving

purposeful discrimination. Batson, 476 U.S. at 93-94. Appellant did not engage in the

% CD3 Voir Dize, 10/18/11. 9:46:40.
* TR3-H, 154-159; CD3 Hearings, 10/3/11; 11:32:01-11:35:00.
1% CD3 Hearings, 10/3/11, 11:34:35.
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three-step Bazson process. But the record is clear both that the sole reason Juror #667 was
excluded was his socioeconomic status and that no “neutral” reason could have been
offered. A defendant is not required to make useless objections. Commonwealth v.
Davis, ‘14 S.W.3d 9 (Ky.1999). In Davis, this Court held that objecting to proper jury
instructions would have beeri futile because such an objection was certain to be
overruled. /d. Engaging in the three-step Batson process would have been futile because
the record is clear that the sole reason this juror was dismissed was socioeconomic.
There is no possibility the Comﬁﬁonwealth could have producéd a neutral reason.

Appellant’s pro se motion expressly asked the court to enable low socioeconomic
Jurors to serve by adequately paying them, and that is the opposite of moving to exclude
them. Low socioeconomic level jurors were people who shared at least some aspects of
Appellant’s impoverished life experience and who might have been more sympathetic to
Appellant. Appellant effectively made the court aware that he was protesting
socioeconomic discrimination against the jurors. Juror #667°s socioeconomic status was
not a neutral reason to excuse him. In this death case, further preservation should be
waived.

Appellant also requests palpable error review under RCr 10.26 and reversal under
Batson and Gray v. Mississippi, 481 U.S. 648, 666 (1987) (erroneous exclusion of
qualified juror 'required automatic reversal) and Sec. 3 of the Kentucky Constitution.
Argument. Juror #667 was excused from serving on Appellant’s jury because of one
reason only: due to his extreme low income. The court expressly excused Juror #667
because Kentucky’s pay of $5 a day and $7.50 in expenses would have caused him an

extreme hardship. A "wage" of five dollars a day is less than 63 cents an hour for an




eight-hour day. By contrast, federal minimum wage, which applies in Kentucky, has been
$7.25 an hour since July 24, 2009. 29 U.S.C. § 206(a) (1), as amended in 2007.

Excusal of low socioeconomic jurors like Juror #667 whose low income prevents
them from acceﬁting $5 a day plus expenses occurs so routinely in the courts of Kentacky
that it has become a state-wide systematic exclusion. Like the prosecution manual in
Batson v. Kentucky, 476 U;S. 79 (1986) as ﬁodiﬁe?d by Poﬁers v. Ohio, 499 .S, 400
(1991), that prescribed systematic peremptory removal of all black jurors, $5-a-day juror
péy prescribed by KRS 29A.170 causes systematic exclusion of low-income Kentucky
jurors. But to be clear, Appellant is not raising a fair-cross-section ¢laim. Nor is he
challenging the constitutionality of KRS 29A.170.

Appellant challenges the fact that Juror #667, a member of an identifiable
socioeconomic group in Bullitt County and Kentucky, was excluded based on his
membership m that group. According to official 2010 U.S. Census figures, 9.5 % of
Bullitt County’s population was “below poverty level” during the years 2006-2010."
With a part-time minimum wage job, Juror #667 was undeniably a member of an
identifiable group. This cannot be denied. The U. S. Supreme Court itself has recognized
low income “daily wage earners” as a cognizable legal group. Thiel v. Southern Pac. Co.,
328 U.S. 217, 220 (1946).

Under Batson v. Kentucky, 476 U.S. 79 (1986) as modified by Powers v. Ohio,
499 U.S. 400 (1991) a litigant need not prove that a discriminatory juror exclusion is

systemic. Batson overruled Swain v. Alabama, 380 U.S. 202 (1965), which required proof

of a “pattern” of systemic exclusion of racial minority jurors. Batson abolished the

0 nttp-/quickfacts.census. gov/gfd/states/2 1/21029 html
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“crippling burden” of proving systemic discrimination. /d, at 92-93. After Batson no
pattern needs to be shown and “even a single invidiously discriminatory governmental
act” violates equal protection and requires a new trial. Jd. at 95. The clear evidence is that
Juror #667 was excused from serving on Appellant’s jury solely because of his_
socioeconomic status. This is sufficient to require a new trial under Batson.

No matter how well-meaning the court may have intended it, excluding Juror
#0667 was an invidious, discriminatory, governmental act that violated both the federal
and state constitutions. The U.S. Supreme Court has defined the act of excluding a
citizen from jury service based on socioeconomic status as invidious discrimination. 7hie!
v. Southern Pac. Co., 328 U.S. 217, 220 {1946). So-called “blue-ribbon” juries are
strictly prohibited. Glasser v. United States, 315 U.S. 60 (1942) (superceded by FRE
104(a) on an unrelated issue). In addition, this Court’s Rule 4.300, Kentucky Code of
Judicial Conduct, Canon 3, Section B(6) expressly prohibits courtroom bias based on
“...socioeconomic status, against parties, witnesses, counsel, or others....” (emphasis
added). *“Others” certainly includes jurors.

Juror #667 was unquestionably excluded ﬂpm jury service solely because of his
socioeconomic status and for no other reason. And Batson protects Jurors as well as
litigants. Peremptorily excusing Juror #667 based on his socioeconomic group
membership discriminated against him as a juror. Edmonson v. Leesville Concrete Co.,
Inc., 500 U.S. 614, 618-619 (1991) (race-based exclusion violated equal protection rights
of the challenged jurors). Criminal defendants may raise discrimination claims of
improperly excluded jurors. Powers v. Ohio, 499 U.S. 400, 415 (1991). Appellant.here _

raises Juror #667’°s claim under Powers.
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_ Under Canon 3, Thiel, and Batson, the trial court violated Juror #667’s equal
protection rights when it excluded him from Jury service based on his socioeconomic
status. At the moment he was excluded Juror #667 stood before the court otherwise fully
qualified. Had he been allowed to remain long enough to answer Witherspoon-Witt
questions, Juror #667 could well have remained qualified, served on Appellant’s jury,
and voted for a sentence less than death. Witherspoon v. Illinois, 391 U.S. 510 (1968) (no
automatic exclusion based on conscientious scruples or opposition to capital
punishment); Wainwright v. Witt, 469 U.S. 412 (1985) (juror whose views would
substantially impair performance of his duties may be excused).

The erroneous exclusion of Juror #667 at a time when he was otherwise fully
qualified violated Appellant’s rights under the 6™ and 14® Amendments. Automatic
reversal is required under Gray v. Mississippi, 481 U.S. 648, 666 (1987) (erroneous
exclusion of qualified juror who may have voted for sentence less than death required
automatic reversal). See also, Commonwealth v. Wasson, 842 S.W.2d 487, 497 (Ky.
1992) (Kentucky’s Constitution provides even greater protection than the 14
Amendment).

8. Forcing Appellant to trial before a jury paid less than minimum wage denied
him due process and a fair and impartial jury.

Facts. As set out in Argument 7, above, jurors who served on Appellant’s jury
were paid $5 a day, and $7.50 in expenses for nine days of service from October 18
through October 28, 2011.

Preservation. This issue is preserved. Appellant moved pro se that the jurors

should be paid at Jeast minimum wage and argued that a jury that was not adequately paid
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would be resentful and prejudiced against him.'® The court overruled lﬁs motion; thus,
his argument is preserved that paying his jury less than minimum wage denied him a fair
_and impartial jury.

Standal_'d of review. The standard of review for issues of law is de novo. Fugett
v. Commonwealth, 250 S.W.3d 604, 616 (Ky. 2008) (questions of law are reviewed de
novo). | |

Argument. Sitting as a member of Appellant’s jury for nine days, watching and
listening to witnesses, ev-idence, and arguments, and deciding difficult issues in a death
penalty sentencing trial was unquestionably work. Because the Commonwealth cansed
and suffered it to occur and was completely aware it was occurﬁng, it was “work™ as
defined by Kentucky 1aw£

Mere knowledge by an employer of work done for him by another is sufficient
to create the employment relation under KRS Chapter 337.

803 KAR 1:005.

Kentucky law follows federal minimum wage levels, and in 2011 under KRS
337.275 required employers to pay employees at least $7.50 per hour for “work”
performed for them. Minimum wage laws are designed to fix “... a floor below which
wages could not fall [so] that individuals ... would be guaranteed an income on which
one could maintain a minimum living standard and not find it necessary either to rely on
Government assistance or to go without basic necessities ....” S.REP. No. 440, 95th
Cong., 1st Sess. 2-3 (1977). The payment of minimum wage cannot be Wai;fed; itis
public policy: It has been repeatedly held that parties themselves cannot contract to work

for less than the mintmum wage rate. “[TThe obligation of the employer to meet the

1% TR3-11, 154-159; CD3 Hearings, 10/3/11; 11:32:30-11:35:00.
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minimum working conditions prescribed in the Act is statutory and a matter of general
~ public policy, and cannot be waived or contracted away by individual employers or
employees.” Wirtz v. Leonard, 317 F.2d 768, 769 (5th Cir. 1963) (quoting Mitchell v.
Turner, 286 F.2d 104, 106 (5th Cir. 1960)) (emphasis added).

Jurors are even more essential to Kentucky’s criminal justice system than defense
counsel. And there is case law holding that when defense counsel receives inadequate
pay, his client’s constitutional rights are violated. Martinez - Macias v. Collins, 979
F.2d 1067 (5th Cir. 1992) (inadequate defense counsel pay is sufficient to establish
ineffective assistance of counsel); State v. Smith, 681 P.2d 1374, 1381 (Ariz. 1984) (bid
system caused defense attorneys to be so overworked that it violated indigent défendant’s
right to due process and right to counsel); State v. Peart, 621 So. 2d 780, 791 (La. 1993)
(public defender workloads created rebuttable presumption of ineffective assistance of
counsel); Lavallee v. Justices in Hampden Superior Court, 812 N.E.2d 895 (Mass. 2004)
(defendants deprived of constitutional right to counsel could not be held more than seven
days).

By analogy, Appellant’s constitutional rights were violated when—over his
objection—he was tried by a jury forced to work two weeks for legally inadequate pay.
Even more so than the defense lawyer’s lack of adequate pay created ineffective
assistance of couns¢1 in Martinez — Macias, S?ﬁith, and Peart, Appellant’s jury’s lack of
adequate pay violated his constitutional right to due process and a fair and impartial jury. -
See also, State v. Citizen, 898 So.éd 325, 339 (La. 2005) (trial judge may halt prosecution
until adequate funds become available to ensure indigent defendants' constitutionally

protected right to counsel) and State v. Wigley, 624 So.2d 425 (La. 1993) (requiring
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attorneys to defend without compensation violated their right to due process). See Evitts
v. Lucey, 469 U.S. 387, 400-401 (1985); Pulley v. Harris, 465 U.S. 37, 41 (1984);
Gonzalez v. Wong, 667 F.3d 965 (9th Cir. 2011) (discussing when a state law violation

also violates due process). Retrial is required.

PENALTY PHASE ISSUES

9. Victim impact evidence from Keeling’s widow violated Appellant’s
14™ Amendment due process right to fundamental fairness.

Preservation. This issue is preserved by Appellant’s pro se motion to prohibit the
prosecutors from informing the jury about the death .of Tim Keeling.'®

Facts. Lisa Marie Hill married Timothy Keeling on September 30, 1989, just
before she turned 20 years old and he turned 21."* They lived in Denver. He worked as a
paramedic and volunteered as a youth pastor. She helped Tim with his ministry. They
spent Friday and Saturday nights at the 16 Street Mall working with street kids and
runaways. Because Denver can get cold at night, Tim would sometimes bring kids home
with him. He would also bring kids to church.'®

Lisa testified that the last time she saw her husband was the end of September,
1991. The prosecutor asked her to describe her husband. Tim was very much a people
person. He would not meet a person he did not know. He would walk up to someone and
say “Hi. My name is Tim. What’s your name?” He was immediately ablé to break down
barriers with people by showing them that he cared. Being a paramedic and a youth

pastor and in the ministry, he always cared about people. Not much of his time was not

15TR3-1V, 541-542; CD3 Trial, 10/24/11, 11:37:00.
1CD3 Tral, 10/24/11, 11:07:35; 11:15:00.
Y5CD3 Tral, 10/24/11, 11:08:00-11:09:30.
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spent with other people.'%

Then the prosecutor asked what Tim was doing the last m'ghtmLisa saw him. She
said he had done some light héusework, or was planning to, and then went to the grocery
store to get stuff for when the mnner-city kids came over to their house. Next, the
prosecutor asked how she found out that she was never going to see him again, She said it
took six days. The police came by her home and drove her to the station. The police told
her that he had been kiiled. They showed her his class ring, which had his name,
birthstone, a gold bar, and 1987 on it. It was from Cormerstone Hi gh School, which was a
Christian sch.ool.107

Cross-examination lasted only a cbuple of minutes. She testified about the size of
their truck and the distance between Denver and the New Mexico-Texas state line. She
also testified that while Tim worked with youth and not adults, he cared about people in
general. He would take adults to the store and buy them food.*®

On redirect, Lisa explained that he was concerned about people being hungry. He
was concerned about the person’s need. 'fhe prosecutor followed up by asking if there
was a larger purpose to providing food and shelter. Lisa explained, “Ultimately, yeah.
That’s the opportunity to share the faith that he had in Christ and the belief that there is
more to life than just even that meal. That if you’re not right in your relationship With
Christ, then nothing else matters.”!%

Argunient. KRS 532.055(2) (a) (7) allows the prosecution to introduce evidence

at the sentencing hearing of the “impact of the crime upon the victim or victims, as

'%CD3 Trial, 10/24/11, 11:12:00-11:13:25.
TCD3 Trial, 10/24/11, 11:13:25-11:15:00.
8CD3 Trial, 10/24/11, 11:16:00-11:18:40.
Y°CD3 Trial, 10/24/11, 11:18:40-11:19:25.
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defined in KRS 421.500, including a description of the nature and extent of any physical,

psychological, or financial harm suffered by the victim or victims.” KRS 421 .S500(1) (b)
includes, among other relationships, the spouse of the deceased. Reversible error

occurred when the prosecution solicited victim impact evidence from Lisa Hill because

she did not qualify as a victim under the statute since Appellant had not been convicted of

murdering Tim Keeling.

In Payne v. Tennessee, 501 U.S. 808, 827 (1991), the United States Supreme
Court held that no per se Eighth Amendmént bar exists to the admission of victim impact
evidence during the penalty phase of a capital trial. The testimony in Payne involved a
relative informing the jury during the sentencing phase of Payne’s .death penalty trial of
the effects the vicﬁrﬁs’ deaths héd on the family. The Court ultimately decided that the
prosecution “may legitimately conclude that evidence about the victim and about the
impact of the murder on the victim’s family is relevant to the jury’s decision as to
whether or not the death penalty should be imposed. There is no reason to treat such
evidence differently than other relevant evidence is treated.” 74, at 827.

However, the Court in Payne did not create a rule that allowed the automatic
introduction of any and all victim impact evidence: “In the event that evidence is
introduced that is so unduly prejudicial that it renders the trial fundamentally unfair, the
Due Process Clause of the Fourteenth Amendment provides a mechanism for relief.” Jd.
at 825 (citing Darden v. Wainwright, 477 U.S. 168, 179-183 (1986)). Justice Stevens,
who dissented in Payne, observed over two decades later that this “statement represents
the beginning and end of the guidance we have given to lower courts considering the

admissibility of victim impact evidence in the first instance.” Kelly v. California, 129 S.
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Ct. 564, 566 (2008) (in dissent from denial of cert. petition).

This observation tests true. Little meaningful guidance exists regarding the scope
of what victim impact evidence is constitutionally permissible. The Sixth Circuit,
interpreting Payne, states the test this way: “The standard for such due process challenges
is whether the evidence or argument ‘so infected the trial with unfaimess as to make the
resulting conviction a denial of due process.”” Roe v. Baker, 316 F.3d 557, 565 (6th Cir.
2002) (quoting Darden v. Wainwright, 477 U.S. 168, 181 (1986) (concerning admission
of evidence)); see also Donnelly v. DeChristlfoforo, 416 U.S. 637, 643 (1974) (concerning
prosecutorial misconduct). “The Fourteenth Amendment denies the States the power to
‘deprive any person of life, liberty, or property, without due process of law.” Duncan v.
Louisiana, 391 U.S. 145, 147 (1968). “Under the Due Process Clause of the Fourteenth
Amendment, criminal prosecutions must comport with prevailing notions of fundamental
faimess.” California v. Trombetta, 467 U.S. 479, 485 (1984).

Admission of Lisa Hill’s victim impact testimony about her deceased husband
Tim Keeling deprived Appellant of a fundamentally fair capital sentencing trial for the
murder of Frank Brady. Lisa’s testimony about Tim’s work as a paramedic, affinity for
other people, service as a youth pastor, care for inner-city kids, and faith in Christ likely
would be admissible under Payne in the sentencing phase of a trial for the murder of Tim
Keeling. Indeed, this Court has stated that the *“victim of a homicide ‘can be identified as
more than a naked statistic’ and the defendant is not unduly prejudiced by the
identification of the victim as a human being.” Gray v. Commonwealth, 203 S.W.3d 679,
689 (Ky. 2006).

However, reversible error occurred when this testimony about Tim was
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introduced. No language in Payne --or in any other case-- authorizes, or even
contemplates, the introduction of victim impact evidence of a person not the subject of
the indictment being tried. Appellant was not being tried in Bullitt County for the murder
of Tim Keeliﬁg. Tim Keeling was not the subject of the indictment and trial in this case.
The jury did not return a verdict of guilty against Appellant for the murder of Tim
Keeling as required by KRS 532.055(2), which operates as the prerequisite for the
intrpduction of this type of testimony. The kidnapping of Tim Keeling in Denver and his
murder in New Mexico were not the particular offensés of the indictment against
Appeliant for the murder of Frank Brady in Bullitt County, Kentucky. “States must
ensure that ‘capital sentencing decisions rest on [an] individualized inquiry,” under which
the ‘character and record of the individual offender and the circumstances of the
particular offense’ are considered.” Romano v. Oklahoma, 512U 8. 1, 7 (1994) (quoting
McCleskey v. Kemp, 481 U.S. 279, 303 (1987)) (emphasis added). Introduction of Lisa’s
testimony invited the risk that the jury decided to impose the death penalty on Appellant
because Tim Keeling was a Christian who cared for under-privileged kids in Denver even
though Appellant had not been indicted, tried, or convicted of murdering Tim Keeling—
and could not be within the jurisdiction of Kentucky. Even if that was merely a portion of
the jury’s motivation, such a result violates fundamental fairness.

What happened to Keeling was a tragedy. No other word can describe the
kidnapping and execution of a young man who practiced his faith by dedicating his life to
working with inner-city young people. Given the emotional ﬁature and rhetorical power
of this evidence, the quality and character of Tim Keeling infected the entire sentencing

proceeding below. Roe, 316 F.3d at 565. The jury could not have isolated and ignored
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such emotional evidence because this victim impact evidence did not result from the
particular offense for which Appellant faced the death penalty. KRS 532.055(2);
Romano, 512 U.S. at 7. Admission of it unduly prejudiced Appellant’s due process right
to fundamental fairness in his capital .se_ntencing trial. Payne, 501 U.S. at 825. Therefore,
this Court should remand his .case where this evidence is excluded if another capital
penalty trial is held.

Introduction of this improper evidence was so fundamentally unfair that it
violated 5™ and 14™ Amendment due process. “Where constitutional 'right's directly
affecting the ascertainmenf. of guilt are implicated,” evidence rules “may not be applied
mechanistically to defeat the ends of justice.” Chambers v. Mississippi, 410 U.S. 284,
302 (1973); see also, Green v. Georgia, 442 U.8. 95, 97 (1979); see also, Ege v. Yukins,
485 F.3d 364 (6th Cir. 2007) (unreliable prejudicial bite mark evidence violated due
process, and should have been excluded). Allowing highly inflammatory victim impact
evidence from the widow of a man that Appellant had not even been charged with killing
to support this death sentence is “so unduly prejudicial that it renders the trial
fundamentally unfair, the due process clause of the Fourteenth Amendment provides a
mechanism for relief.” Payne v. Tennessee, 501 U.S. 808, 825 (1991) (citing, Darden v.
Wainwright, 477 U.S. 168, 179-183 (1986)).

10. Improper, excessively detailed evidence regarding prior convictions
violated Mullikan and due process.

Preservation. This issue is unpreserved.
Facts. During Appellant’s cross-examination, the Commonwealth elicited testimony
concerning the details of four prior murders by Appellant, the shooting deaths of Ed

Large, Mary Smith, Ronnie St. Clair, and William Kelsey, Jr. First, the Commonwealth
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brought up the allegation that Ronnie St. Clair witnessed the shootings of Ed Large and
Mary Smith, with Appellant shooting each of them in the head.!* Second, the
Commonwealth prompted Appellant to say that he shot Mary Smith as she cowered in the
back seat of Large’s truck and pulled her coat over her head.'? Third, the
Commonwealth confirmed from Appellant that he had hired William Kelsey, Jr. to kill
Ronnie St. Clair. for $500, after learning Ronnie tried to hire Kelsey to kill Appellant.!
Kelsey killed Ronnie on May 12, 1990, and Appellant killed Kelsey the following
night.'!® The Commonwealth also elicited testimony that Kelsey was a contract killer
who also worked for B. J. Moore, the sheriff. Finally, the Commonwealth forced
Appellant to admit he and Ronnie were drug dealers.!* The drug charges against
Appellant were eventually dismissed.'"”

In closing the Commonwealth heavily emphasized the improper details of
Appellant’s prior convictions that it had brought out during cross exam. In particular the
Commonwealth made sure to emphasize, twice, Appellant’s answer to the cross-
examination question of whether it was hard to kill Mary Smith. Appellant’s answer to
the question was that it was “a little hard™ because she pulled a jacket ovef her head, so
Appellant was “not sure he had shot her.”! This response was one of the most chilling,
prejudicial details in the case. In asking whether it had been “hard” to shoot Mary Smith,
obviously, the questioner meant by this, was it emotionally hard. The complete lack of

emotion in Appellant’s response to this question could easily have been that little

19 CD3 Trial, 10/28/11, 11:33:29, 11:35:52, 11:36:58,
U D3 Trial, 10/28/11, 11:34:27, 11:35:52.

12 D3 Trial, 10/28/11, 11:28:03.

2 CD3 Trial, 10/28/11, 11:31:23, 11:33:29.

Y% CD3 Trial, 10/27/11, 11:28:09, 11:37:51, 11:38:39.
3 CD3 Trial, 10/28/11, 11:37:51, 11:38:13.

18 CD3 Trial, 10/28/11, 9:34:48, 9:53:30.
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chilling, telling detail that pushed his jury to vote for death. Yet the question should never
have been asked. The Commonwealth went on to argue other highly prejudicial details
regarding Appellant’s prior convictions, arguing that Ronnie St. Clair witnessed
Appellant kill Ed Large and Mary Smith, and that was why he was subsequently killed —
to get rid of an eyewitness.!!” The Commonv%fealth argued this was the same reason that
Appellant killed William Kelsey, Jr. — because Kelsey could testify to Appellant’s
involvement in Ronnie St. Clair’s murder.''® None of this should ever have come in.
Further, the Commonwealth elicited extensive testimony reé;arding the death of
Tim Keeling. Keeling was a young Christian man who left behind an even younger
wife.''® While Keeling worked as a paramedic, he spent his free time volunteéring asa
youth pastor to inner-city youth.'?” The jury heard testimony of how Keeling was
kidnapped and robbed of his truck outside a grocery store in Denvér as he was picking up
groceries, was shot in the head and back while travelling through New Mexico, and was
yelling, “Oh, God!” as he was being shot.!?! After the alleged shooting, Reese said
Appellant allegedly told him that killing people was like killing dogs —that after you
killed the first one, the next one was easy.'”> And Reese claimed that Appellant had a
trademark of shooting his victims once in the head behind the ear.” As Reese and
Appellant drove away after the shooting, Reese testified that Appellant went through

Keeling’s wallet and ripped up a picture of a little girl, then tossed the picture out the

7 CD3 Tral, 10/28/11, 9:41:58.

18 D3 Tral, 10/28/11, 9:42:04.

1% CD3 Tral, 10/24/11, 10:59:26; 11:07:35; 11:15:00.

20 CD3 Trial, 10/24/11, 11:08:00-11:09:30.

2! CD3 Trial, 10/25/11, 9:56:27; 10/24/11, 9:49:42; 11:13:21.
2 CD3 Trial, 10/25/11, 9:56:45.

'3 CD3 Trial, 10/25/11, 9:56:58.
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124 Appellant had not at this time ever been charged —let alone convicted--

Window.
regafding the events of Tim Keeling’s death.'®
Extraneous information about prior convictions is prohibited by KRS 532.025,
KRS 532.025, the statute that provides presentencing guidelines for death penalfy
cases, permits evidence of a defendant’s “record of any prior criminal convictions.” .
Similarly, KRS 532.055, presentencing guidelines for non-death penalty felony cases,
permits evidence of “pﬁor convictions of the defendant.” In addition, KRS 532.055
allows the Commom;vealth to offer evidence of “[t]he nature of prior offenses for which
he was convicted.” Tellingly, KRS 532.025 does not permit evidence of “the nature of
the prior offenses” in death penalty cases. |
As discussed below, it was improper for the trial court to permit the introducﬁon
of the facts and circumstances of Appellant’s prior offenses for which he was convicted,
introduction of the circumstances Tim Keeling’s death, and introduction of uncharged
and dismissed crimes. Reveréal is required.
Extraneous information about prior convictions is prohibited by KRS 532.055.
Even if this Court views KRS 532.055 as being applicable in death cases to
permit the infroduction of “any other aggravating factors as otherwise authorized by
law....,” the trial court still impermissibly allowed in evidence that exceed the “nature of
prior offenses,” including the circumstances surrounding the deaths of Large, Smith,
Ronnie St. Clair, Kelsey, and Keeling. Such an error resulted in manifest injustice.

In 8t. Clair I, this Court held the trial court did not err in permitting the

2% CD3 Trial, 10/25/11, 9:57:05; 9:57:42. |
135 A New Mexico grand jury indicted Appellant in April 2012 for first-degree murder, kidnapping, and

robbery, for the shooting death of Tim Keeling. See http://ratonrange.com/charges-pursued-in-killing-
escaped-inmates-allegedly-kidnapped-colora-p4030-1.htm, last visited 11/27/2012.
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Commonwealth to introduce “the entirety of the Oklahoma p?osecutors’ imformations
that led to Appellant’s four (4) First-Degree Murder convictions and his Solicitation of
Murder convictilon.” 140 S.W.34 at 561. The informations included: (1) the name of the
defendant (and any co-defendant), (2) the date the offense was commiﬁed, (3) the offense
charged, (4) the name of the victim, (5) thé Wéapon used in each offense (a firearm), and,
in the Murder informations, (6) the fact that the victim died. /4. at 561. This Court
reasoned in 2004 that, “[bJecause the language of the informations_ contained no more
than a ¢ geheral description” of Appellant’s priof convictions, the trial court overniled
Appellant’s objection” raised at the 1998 trial. Id. at 562.

But this Court has since established a brigﬁt line rule regarding what is
permissible for the Commonwealth in showing the “nature of [the defendant’s] prior
offenses” under KRS 532.055(2) (a). Mullikan v. Commonwealth, 341 S.W.3d 99, 109
(Ky. 2011). In Mullikan, this Court reversed for a new sentencing hearing because a
police officer gave information he leamed from police reports and other witnesses about
the defendant’s prior convi_cﬁons, including information about the defendant having a
disagreement with an employee at a Family Dollar Store and the defendant putting his
hands around a woman’s neck. /d. at 108. Besides the hearsay problem, this Court
expressed concemn that the information exceeded the scope of the “nature of prior
offenses.” Id. at 108-09.

“[E]vidence of prior convictions is limited to conveying to the jury the elements
of the crimes previously committed,” through a form book or from the Kentucky Revised
Statute itself. /4. at 109. By following this bright liné rule, a jury is prevented from

impermissibly retrying prior crimes through the admission of extensive prior-crime
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evidence at sentencing. Robinsonr v. Commonwealth, 926 S.W.2d 853, 855 (Ky. 1996).
Accordingly, letting a jury hear this highly prejudicial evidence is “so egregious as to
[result] in manifest injustice...,” e.g., a palpable error. Webb v. Commonwealth, —--
S.W.3d --—-, 2012 WL 5877963, p. 7 (Ky. 2012).

In this case, the Commonwealth presented hi éhly detailed and prejudicial -
evidence of Appellant’s prior convictions. First, the Bullitt Circuit Clerk testified the

126 sSecond, the Commonwealth

maxinmumn penalty for the‘pn'or murders was death.
asserted, without any foundation, that Ronnie Witnc;ssed Appellanf shoot Large and Smith
and that was why Appellant eventually shot Ronnie, to get rid of a witness. The
Commonwealth asserted further that Kelsey was shot because he witnessed the Ronnie
shooting. The implication was that Appellant was a serial killer who killed witnesses.

Third, the Commonwealth forced Appellant to discuss the details of Mary Smith’s
murder, that she was either passed out or hiding as Appellant shot her while she tried to
hide in the back of Ed Large’s truck. These facts were used to devastating effect during
closing when the Commonwealth speculated that Appellant was not sure he had actually
shot Smith due to her covering herself with a jacket.

Finally, and perhaps the most damning, the Commonwealth elicited testimony of
how selfless Tim Keeling was, how he was kidgapped, how he was shot twice, how he
cried, “Oh, God!,” as he was being shot, and how Appellant nonchalantly compared
shooting Keeling to shooting a dog.

That and the admission of unduly prejudicial evidence of the circumstances of the -

Large, Smith, Ronnie St. Clair, and Kelsey murders rendered the resentencing

126 CD3 Trial, 10/26/11, 9:10:14, 9:13:50, 9:14:04, 9:18:30.
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fundamentally unfair. Such “loaded” evidence needlessly inflamed the jury’s passion and
prejudice against Appellant and denied him a fair trial. A new resentencing is required
where evidence of prior convictions is limited to the elements of the crimes previously
comumitted. Webb, 2012 WL 5877963 at ¥7.

Evidence of uncharged crimes and dismissed charges is prohibited by Blane v.
Commonwealth.

Even if KRS 532.025 permits a general description of Appellant’s convictions,
the Commonwealth far exceeded the scope of Appellant’s “record of any prior criminal
convictions” that was condoned by this Court in S#. Clair 1. Far more prior conviction
details were iﬁtroduced here than in 1998. This evidence is also not “otherwise authorized
by law....” Specifically, Mullikan prohibits telling a jury the name of a victim and the
details of his or her death, details like Mary Louise Smith cowering in the back of a truck
while Appellant shot her in the head, and details about Tirﬁ Keeling’s kidnapping, being
forced to ride in his own truck with Appellant and Dennis Reese, details of his Christian
faith and ministry, and his death by shooting. |

The Commonwealth should not have been permitted to introduce evidence related
to Keeling’s shootiﬁg or of Appellant’s dismissed dfug trafficking charges as these were
not admissible as prior convictions uﬁder KRS 532.055. Appellant was never convicted
of any of these crimes. Blane v. Commonwealth, 364 S.W.3d 140, 152-53 (Ky. 2012) '
(palpable error to admit dismissed charges and original charges later amended). In Blane,
the defendant received the maximum penalty, the Commonwealth elicited testimony of
the original charges, and the Commonwealth emphasized the originat charges in its
closing. Blane, 364 S.W.3d at 152. The Blane Court held it was palpable error when a

defendant receives a maximuwmn sentence after a jury is told of the defendant’s amended

61




charges.

In reversing Blane for a new sentencing hearing, this Court cited with approval
the proposition “that the maximﬁm sentence has been imposed by the verdict, and it
would be pure speculation for us to ponder what, if any, portion of the punishment
stemmed from the improper argument of counsel.” Blane, 364 S.W.3d at 153 (qubting
Taulbee v. Commonwealth, 438 SW.2d 777, 779 (Ky. 1969) (reversing and granting
defendant a new trial after the prosecutor made improper comments during closing
arguments)).

Similar to what occurred in Blane, Appellanj; was sentenced to the maximum
sentence of death and it would be impossible to speculate whether testimony related to
the uncharged or dismissed crimes contributed to his death sentence.

In light of Mulzikan, Webb, and Blane, the wholesale admission of evidence
concerning the deaths of Large, Smith, Ronnie St. Clair, Kelsey, and Keeling, along with
evidence of uncharged and dismissed crimes are palpable errors contrary to current
Kentucky statutes and case law. Thus, Appellant’s rights under the 5% and 14®
Amendments of the U.S. Constitution and Sections Two and Eleven of the Ky.
Constitution were violated. Appellant respectfully requests this Court to reverse and
remand his case to the Bullitt Circuit Court for a new seﬁtencing hearing.

| Introduction of this improper evidence was so fundamentally unfair that it
violated 5™ and 14™ Amendment due process. “Where constitutional rights directly
affecting the ascertainment of guilt are implicated,” evidence rules “may not be applied
mechanistically to defeat the ends of justice.” Chambers v. Mississippi, 410 U.S. 284,

302 (1973); see also, Green v. Georgia, 442 U.S. 95, 97 (1979); ¢f., Ege v. Yukins, 485
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F.3d 364 (6th Cir. 2007) (unreliable prejudicial bite mark evidence violated due process,
and should have been excluded). Allowing the Moss evidence to support this deafh
sentence is “so unduly prejudicial that it renders the trial fundamentally unfair, the due
process clause of the Fourteenth Amendment provides a mechanism for relief.” Payne v.
Tennessee, 501 U.S. 808, 825 (1991) (citing, Darden v. Wainwright, 477 U.S. 168, 179-
183 (1986)). |

11. The Commonwealth improperly asked witnesses to call other witnesses liars
in violation of Moss and due process.

Preservation. This issue is unpreserved. Appellant requests review under RCr
10.26.

Facts. The Commonwealth asked Appellant to characterize numerous witnesses as
liars. First, St. Clair was forced to characterize Oklahoma State Bureau of Investigation
(OSBI) Agent Perry Unruh as lying ﬁbout Appellant gaining weight during his escape.'’
Appellant also had to characterize Trooper Bennett’s and Martin Comely’s testimony
identifying him in Kentucky as being wrong.'*® Finally, Appellant was forced to
characterize Bylynn as lying about bringing handcuffs, clothing, etc., to Appeliant after
his jail. escape.'”

Argument. This Court has strongly cautioned against asking a witness to comment
on the truth of another witness. Moss v. Commonwealth, 949 S.W.2d 579 (Ky. 1997); see
also Howard v. Commonwealth, 227 Ky. 142, 12 S.W.2d 324, 329 (1928) (the Court
reversed the appellant’s conviction due to improper cross-examination of the appellant).

In Moss, the prosecutor badgered the defendant into stating a testifying police

27 D3 Trial, 11/26/11, 13:31:34, 13:18:38.
8 CD3 Tral, 11/26/11, 13:32:11. -
' CD3 Trial, 11/26/13:04:10; 13:13:22, 13:18:38; 11/27/11, 11:17:14.
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officer was lying during cross-examination. Id. at 583. This claim of error was
unpreserved and the Moss court declined to find pélpable CITOf. However, Moss was not a
death penalty case, and nonetheless this Court stated that “a witness should not be
required to characterize the testimony of another witness, particularly a well-respected
police officer, as lying.” /d. at 583. The Court wained that this type of question “places
the witness in such an unflattering light as to potentially undermine his entire testimony.”
Id. Further, a prosecutor should not resort to blunt force to show the jury wher¢ the
testimonies of the witnéssés differ. /d. Whether a witness is lying or not is a decision
“within 1?he exclusive province of the jury.” /d. (quoting State v. James, 557 A.2d 471,
472 (R.1. 1989)).

Even when a Moss violation is properly preserved, appellate courts still review for
harmless error. RCr 9.24. The test for harmless error is “whether on the whole case there
is a substantial possibility that the result would have been any different.” Commonwealth
v. Mclntosh, 646 S.W.2d 43, 45 (Kyy. 1983). An error is also harmless if the “judgment
was not substantially swayed by the error.” Winstead v. Commonwealth, 283 S.W.3d 678,
689 (Ky. 2009) (citing Kotteakos v. Uniz‘gd Sfares, 328 U.S. 750 (1946)).

In this case, there is a sﬁbstantial possibility that the result would have been
different because Appellant could have been given a sentence less than death but for the
Commonwealth’s misconduct. |

First, this Court held in St. Clair I that the Commonwealth’s Moss-type questions
in 1998 were impermissible, but did not constitute reversible error because the excluding
the Moss-type quéstions would not have resulted in a different verdict. St. Clair I, at 554.

Even if there is no possibility that a jury would fail to return with a guilty verdict, there is
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still a possibility that the jury could return with a sentence less than death.

The Commonwealth’s Mo&&type questions to Appellant constituted prosecutorial
misconduct that possibly affected the sentence. Appeilaﬁt received the maximum
sentence of death. Further, the Moss-violations that occurred here were more egregious
than in the prior trial and resentencing as this Court had already warned the
Commonwealth that these types of questions should be a\;foided. As discussed supra in
Argument 10, this Court has held that introducing uncharged and dismissed chargés was
reversible error because “the maximum sentence has been imposed by the verdict, and it
would be pure speculation for us to ponder what, if any, portion of the punishment
stemmed from the improper argument of counsel.” Blane, 364 S.W.3d at 153 (quoting
Taulbee v. Commonwealth, 438 S.W.2d 777, 779 (Ky. 1969) (reversing and granting
defendant new trial after the prosecutor made improper comments during closing
arguments)). This Court presumed prejudicial palpable error when the jury recommended
the maximum sentence. Id. at 152. Similarly, the Commonwealth, in asking Appellant
numerous impermissible Moss-type questions, ignored and flouted this Court’s holding in
St. Clair I that this type of questioning is error. St. Clair 1, 140 S.W.3d at 554. The
Commonwealth’s actions resulted in & maximum sentence of death. Accordingly,
prejudice should be presumed. A new sentencing is required.

The trial court erred to Appellant’s substantial prejudice and denied him due
process of law by encouraging the blatant Moss violations. §§ 2, 7, & 11, Ky. Const.; 5th,
6th & 14th Amends., U.S. Const. The introduction of this improper evidence was so
fundamentally unfair that it violated 5 and 14" Amendment due process. “Where

constitutional rights directly affecting the ascertainment of guilt are implicated,” evidence
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rules “may not be applied mechanistically to defeat the ends of justice.” Chambers v.
Mississippi, 410 U.S. 284, 302 (1973); see also, Green v. Georgia, 442 U 8. 95, 97
(1979); cf., Ege v. Yukins, 485 F.3d 364 (6th Cir. 2007) (unreliable prejudicial bite mark
evidence violated due process, and should have been excluded). Allowing the Moss
evidence to support this death sentence is “so unduly prejudicial that it renders the trial
fundamentally unfair, the due process clause of the Fourteenth Amendment f)rovides a
mechanism for relief.” Payne v. Tennessee, 501 U.S. 808, 825 (1991) (citing, Darde-n V.
Wainwright, 477 U.S. 168, 179-183 (1986)).

12. Appellant’s marital privilege rights were violated.

Preservation. This issue is preserved. In Appellant’s pro se motion to set aside his
conviction and for a new sentencing, he argued his marital privilege was violated when
the Commonwealth used testimony from a phone call between Appellant and his then
wife, Bylynn."* The trial court overruled the motion based on the law of the case.!*!
Fa.cts. Bylynn’s testimony regarding the phone conversation between her and

132,

Appellant

Commonwealth: Did Michael ever say anything to you about whether he was or
. wasn'’t planning to escape while other people were around?

Bylynn: No.

Commonwealth: Now, before the escape, did you personally know the man you
referred to earlier as Dennis Reese?

Bylynn: No.

Commonwealth: Had you ever seen him?

1 Final Sentencing, CD3 Hearings, 11/16/11, 9:30:39 — 9:32:00.
%! Final Sentencing, CD3 Hearings, 11/16/11, 9:30:58.
2 CD3 Trial, 10/25/11, 15:25:06.
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Bylynn: Just at the jail.

Commonwealth: Shortly after the escape, did there come a time where you had an
opportunity to see Michael?

Bylynn: Yes.

Commonweaith: And would you tell us how that came about pléase‘?
Bylynn: Um, [ went to see him in a little town near Déllas, Texas.
Commonwealth: And that’s where you saw him?

Bylynn: Yes.

Commeonwealth: Now I want to back up a little if [ could. How did it come to be
that you knew to meet him at a little town by Dallas?

Bylynn: I talked to him on the phone and I talked to his mother.

Commonwealth: Now, as a result of that conversation with Michael and his
mother, by the way, what 1s her name?

Bylynn: Roxy St. CIaﬁr.

Comménwealth: As aresult of that conversation, did you gather any items?
Bylynn: Yes.

Commonwealth: Did you write a list up?

Bylynn: { had a list made up.

Commonwealth: Do you remember exactly every item that you brought?
Bylynn: Not every item.

Commonwealth: That you compiled?

Bylynn: I remember some of them.

Commonwealth: Would you tell us about some of those items?

Bylyﬁn: I brought some money to Michael, some clothes, and some socks, his

black comb, and some binoculars, and a radio, a small radio that sits on, two pairs
of handcuffs, and some tape.
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Commonwealth: Do you remember whether you did or did not bring him a
flashlight?

Bylynn: Oh, yes, I b.rought his flashlight from home.

Argument. KRE 504 contains a spousal testimonial privilege in KRE 504(a), a
confidential maﬁtal comumunications privilege in KRE 504(b), and exceptions to those
privileges in KRE 504(c). St. Clair v. Commonwealth, 174 S.W.d 474, 479 (Ky. 2005)
(St. Clair - Hardin). The two privileges protect and enhance the marital relationship at the
expense of otherwise useful evidence. Id., citing Gill v. Co;ﬁmonwealth, 374 S.W2d 848
(Ky. 1964).

In St. Clair - Hardin, this Court held that the trial court committed reversible error
in admitting privileged statements between Appellant and Bylynn. Id. at 481. The first
privileged statement included Bylynn’s testimony that when she met Appellant in
Oklahoma the night before he was arrested, he told her that he and Reese had to leave
their belongings and that they burned a truck. Id. at 478. The second privileged statement
was a telephone conversation between her and Appellant that Appellant was in Louisiana

with Reese and that he had to leave something in the truck. 7d.

First, there was no exception to the privilege because while Bylynn facilitated
Appellant’s flight after his escape from jail, “there was no evidence Bylynn conspired or
acted jointly in the commission of the crimes with which Appellant was charged (two
counts of receiving stolen propeﬁy over $100, criminal attempt to commit murder,
second-degree arson, or capital kidnapping).” Id. at 480.

Second, the above two statements to which Bylynn testified were parts of a |

confidential communication and should have been excluded based on the marital
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privilege. /d. Further, “[t]he admission of the privileged statements was prejudicial
because the Commonwealth [in the Hardin County case] used this testimony to
- cotroborate Reese's testimony that [Appellant] was the ringleader and the shooter.” Id. at
481. Accordingly, this Court held in the Hardin County case that “the admission of
Bylynn's testimony was prejudicial error and retrial [was] required.” Jd. Regarding two
other statements that Bylynn testified to that were possibly privileged, this Court required
the trial court to hold a hearing at retrial fo determine whether the statements were
confidential. Id.

~ In this case, just as in St. Clair — Hardin, reversal is required because while the
admitted testimony did not consist of the same comments that caused the reversal in
Hardin, the trial court still admitted Bylynn’s testimony in violation of Appellant’s
marital privilege. First, the trial court did not conduct an analysis under KRE 504.
Instead, the trial court relied on the law of the case — that this Court had already permitted
Bylynn to testify. However, this Court in St. Clair I clearly held only that Bylynn’s
deposition testimony was admissible under RCr 7.20(1), which permits deposition
testimony “so far as otherwise admissible under the rules of evidence....” 140 S.W.3d at
539. The trial court’s failure to even address the question of whether Bylynn’s deposition
testimony violated Appellant’s marital privilege issue was an abuse of discretion.'?
Meyers v. Commonwealth, --- S.W.3d ---, 2012 WL 5274650, **4-5 (Ky. 2012) (trial
court abused its discretion in permitting a witness to testify in violation of the spousal
testimonial privilege, but error deemed harmless).

Further, Bylynn’s testimony was critical., Her testimony about feeling a gun on

133 CD3 Trial, 10/25/11, 13:00:14. (the trial court indicated that it was allowing everything that came in
from the prior trials). : -
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Appellant'** and about bringing handcuffs and other items to Appellant that were
ultimately recovered in Kentucky (e.g., jeans, small radio, etc.) linked Appellant to being

135 The Commonwealth used her testimony to

mn Kentucky and to Brady’s death.
corroborate and bolster Reese’s testimony — telling the jury that her testimony matched

his 136 | -

Introduction of improper, prejudicial evidence can be so fundamentally unfair that

it violates 5™ and .14th Amendment due process. “Where constitutional rights directly
' affecting the ascertainment of .guilt are implicated,” évidence rules cannot be allowed to
defeat the ends of justice. Chambers v. Mississippi, 410 U.S. 284, 302 (1973); sce also,
Green v. Georgia, 442 U.S. 95, 97 (1979); ¢f., Ege v. Yukins, 485 F.3d 364 (6th Cir.
2007) (unreliable prejudicial bite mark evidence violated due process, and should have
been excluded). Introducing improper to support this death sentencé is “so unduly
prejudicial that it renders the trial fundamentally unfair, the due process clause of the
Fourteenth Amendment provides a mechanism for relief.” Payne v. Tennessee, 501 U.S.
808, 825 (1991) (citing, Darden v. Wainwright, 477 U.S. 168, 179-183 (1986)). This
error was not ha.rrnless beyond a reasonable doubt. Chapman v. California, 386 U.S. 18,
24 (1967). See also Trammel v. United States, 445 U.S. 40, 51, (citing Blau v. United
States, 340 U.S. 332 (1951) (no other privilege sweeps so broadly as the marital
privilege). Resentencing is required.

13. The Commonwealth engaged in repeated prosecutorial misconduct,
violating Appellant’s rights under the 6, 8" and 14™ Amendments.

Preservation. The issue is unpreserved. Appellant requests review under RCr

1 CD3 Trial, 10/25/11, 15:34:10.
135 CD3 Trial, 10/25/11, 15:25:06.
1% CD3 Trial, 10/28/11, 9:29:33.
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10.26.

Facts. The Commonwealth rendered this second resentencing ﬁmdamentally
unfair in at least five distinct and concrete ways. First, the Commonwealth introduced
‘-/ictim impact evidence of Tim Keeling, who was not the victim of the underlying charge.
See Victim Impact Argument 9, supra. Second, the Commonwealth introduced evidence
of uncharged and disrﬁissed crimes, along with prejudicial details beyond the “natﬁre of
the offenses” in violation of statutory and case law. Sée Mullikan Argument 10,supra.
Third, the Commonwealth asked impermissible Mos&-type questions, flouting this
Court’s warnings. See Moss Argument 11,supra. Fourth, the Commonwealth introduced
testimony not presented at the 1998 trial and repeatedly bolstered a key witness,
rendering this resentencing fundamentally unfair. Specifically, Dennis Reese testified
that Appellant made Vemon Stephens kneel down in the backyard and then pointed a gun
at Stephens’s forehead, threatening to shoot him."*” And fifth, in closing argument, the
prosecutor expressly told the jury to disregard their obligation to consider the entire range
of penalties, and instead to consider just one penalty, death.

New evidence was improperly elicited from Dennis Reese.

The Commonwealth used blatantly leading questions to bring out new evidence
from Reese related to the theft of Mr. Stephens’ truck: “So you get this truck, how long
from, when this man is knelt down in the yard, with the defendant here, holding a muzzle
of a hand gun to his head, to when you get the keys from her and getting the truck?”'*®

This bolstered Reese’s later testimony that Appellant made Brady kneel down when he

7 CD3 Trial, 10/25/11, 9:22:25.
1% CD3 Trial, 10/25/11, 9:24:15.
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shot him.'** Next, the Commonwealth asked Reese, “So he jumps back in the truck,
telling you where he made the guy kneel down and shot him?”'*® Reese nodded ves.

During Reese’s cross-examination, Reese reviewed the transcript of his testimony
from the 1998 and 2005 trials and admitted there was no prior testimony about Appellant
making Stephens kneel while pointing a gun at his head.'"! Reese claimed that he did not
testifjf to it because he was not directly asked about it.'*? The Commonwealth asked ﬂle
following questions of Reese:

Comﬁionwealth: Did you make her (Reese’s ﬁlurder victim} kneel down?

Reese: No.

Commonwealth: Did you fire into her face?

Reese: No.

Commeonwealth: Did you do a trademark shooting behind the ear or anything
like that?

Reese: No.'#

gk

Commonwealth: Did you ever have anybody kneel down and put the barrel of a
handgun to their head?

Reese: No.
Commonwealth: Did you ever put handcuffs on them and do that?
Reese: No.

Commonwealth: Ever fire into their head, this is all before you’re at the Bryan
County Jail, you ever murder anyone like that?

1% CD3 Tral, 10/25/11, 10:41:12.
M0 CD3 Trial, 10/25/11, 10:42:21.
M CD3 Trial, 10/25/11, 11:51:10, 11:53:28.
"2 CD3 Trial, 10/25/11, 11:47:40,
2 CD3 Trial, 10/25/11, 13:33:31.
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Reese: No.'*

To constitute reversible error, a présecutor‘s comments must be serious enough to
render the whole trial fundamentally unfair. Partin v. Commonwealth, 918 S.W.2d 219,
224 (Ky. 1996); Smith v. Phillips, 455 U.S. 209 (1982). The Commonwealth’s repeated
misconduct in this third sentencing trial rendefed Appellant’s trial fundamentally unfair,
manifestly unjust, and denied him due process of law. Donnelly v. DeChristoforo, 416
U.S. 637 (1974); 6™, 8™, 14thAmends., US Const.; § 1, 2,7, 11, 17, 26 Ky. Const. In
reviewing claims of prosecutorial misconduct, this Court “must focus on the overall
fairness of the trial and may reverse only if the prosecutorial misconduct was so
improper, prejudicial, and egregious as to have undermined the overall fairness of the
proceedings.” Brewer v. Commonwealth, 206 S.W.3d 343, 349 (Ky. 2006). Prosecutorial
misconduct becomes reversible error when the misconduct is flagrant. Bame-es v,
Commonwealth, 91 S.W.3d 564, 568 (Ky. 2002).

The prosecutor’s conduct was flagrant. The prosecutors were on notice from the
prior cases that Moss-type questions —-asking one witness to say another witness was
lying--were inappropriate. Yet those questions were asked anyway. The prosecutors
violated the holdings of Mullikan and Moss even though these cases were rendered over
four months and fourteen years, respectively, before this resentencing. On top of that, the
prosecutors introduced lead bullet evidence despite knowing the FBI had determined
CBLA is junk science. See Argument 1, supra. The prosecution induced Tim Keeling’s
widow to present victim impact evidence knowing full well she was not a victim of the

crime charged against Appellant, and knowing that her testimony could not possibly be

1% CD3 Trial, 10/25/11, 13:34:14.
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considered part of the 1998 evidence. In their single-minded pursuit of securing a death
sentence, the prosecutors improperly bolstered Reese’s testimony, and introduced guilt-
phase evidence they knew had not been admitted in 1998, just to bolster their image of
Appellant forcing Frank Brady to kneel before he was executed.

The prosecutors also violated Blane. While Blane was rendered after this
resentencing, the Blane decision relied, in part, on a 1969 case, Taulbee v.
Commonweglth, 438 S.W.2d 777 (Ky. 1969).

This was not a case. of prosecutors not knowing newly decided laws or
procedures. This was a case of prosecutors ignoring this Court’s holdings and ignoring
the invalidation of so-called scientific evidence for the sole aim of securing a death
sentence,

The Commonwealth told the jury NOT to consider the entire range of penalties,
both in voir dire and closing argument.

During voir dire, the prosecution explained to the jury that it was asking for the
death penalty for Appellant and argued that death was the only sentence that would make
a diffel:rence.145 Worse, in closing, in repeating the argument that anything but the death .
pe,;nalty would be “nothing,” the Commonwealth went completely overboard by expressly
telling the jury “not to consider anything but death.”'*® The prosecutor told the jury
that “the rest [of the possible penalties] are meaningless.” Critically, by telling the jury
not to consider anything but death, the prosecutor was telling the jury to disregard their

duty to consider the entire range of penalties. He told them repeatedly, “Only one

" CD3 Hearings, 10/3/11, 11:06:49; CD3 Supp., 10/18/11, 13:33:27, 13:49:05; CD3 Trial, 10/27/11,
11:40:10, 11:41:08. :
™ CD3 Trial, 10/28/11, 9:07:12 — 9:10:14.
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punishment will do.”**” This was a flagrant violation of Lockezt v. Ohio, 438 U.5.586
(1978) and its progeny, because it was an order not to consider mitigation. See also Gall
v. Parker, 231 F3d 265 (6th Cir. 2000); Kordenbrock v. Scroggy, 919 F.2d 1091, 1110-11
(6™ Cir. 199oj (en banc). |

In any consideration of prosecutorial misconduct, the appellate court must focus
on the overall fairness of the trial, not the culpability of the prosccutor. Smith v. Phillips,
455 U.8. 209 (1982). The r_eviewing court must determine whether the conduct was of
such an "egregious" nature as to deny the accused his 14 Arﬁéndment conétitutional
right to due process of law. Donnelly v. DeChristoforo, 416 U.S. 637 (1974). Here the
prosecutor’s misconduct took many forms and continued from voir dire through
presentation of evidence and closing argument. The prosecutors’ flagrant misconduct
undermined the overall faimess of the proceedings and trampled on Appellant’s 6™, g™,

and 14"™ Amendment rights to a fair resentencing. A new sentencing is required.

14. Failure to instruct on “innocence of the death penalty” violated the 8%
and 14™ Amendments.

Preservation. This issue is partially preserved by the defense tender of
Instruction No. 1, that “[iln con.sideﬁng such evidence as maiy be unfavorable to the
defendant, you will bear in mind the same Instruction that was given to [sic] in the first
stage of the trial proceeding, to the effect that the law presumes a defendant to be

“innocent unless and until you are satisfied from the evidence beyond a reasonable doubt
that he is guilty. You shall apply the same presumption in determining whether there

exist aggravating circumstances bearing on the question of what punishment should be

Y7 CD3 Trial, 10/28/11, 10:00:16.
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fixed for the defendant in this case.”'*®

Facts and Argunient. Instruction No. 5 told the jury, “If upon the whole case
you have a reasoﬁable doubt whether the Defendant should be sentenced to death, you
shall instead fix his punishment at a sentence of imprisonment.” This instrucﬁon failed to
inform the jury that it retained the option not to sentence Appellant to death no matter
what. Instruction No.- 5 failed to explain any difference between reasonable doubt about
the aggravator and reasonable doubt upon the whole case. The jury could have concluded
that beiieving the aggravator equated to removfng all reasonable doubt from the whole
- case. In Gall v. Commonwealth, 607 S.W.2d 97, 112 (Ky. 1980), this Court approved
instructions that made it clear that even though the jury believed the aggravating
circumsténce was true and that it outweighed mitigation, it still did not have to
recommend the death penalty. Here there was no such instruction and the jury was not
informed that even if it concluded the aggravating circumstance existed, it could still
have a reasonable doubt about “the whole case.”

More importantly, the law presumes a defendanf innocent of aggravating
circumstances and unless these are proved beyond a reasonable doubt, the appropriate
senténce for murder is a punishment other than death. Failure to instruct the jury
accordingly violated due process under the 14™ Amendment. Taylor v. Kentucky, 436
U.S. 478 (1978). Contrary dicta in Smith v. Commonweqlth, 599 S.W.2d 900, 909 (Ky.
1980) stating thlat such an instruction would, “of necessity” prohibit the jury from
. recommending death should be absolutely rejected. Because this was a failure to channel

the jury’s decision to impose death, it also violated the 8™ and 14™ Amendments. Proffiit

“*Defendant’s Requested Instructions, TR3-1, 137-150 and TR3-I1, 151-152 at Tab 6.
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v. Florida, 428 U.S. 242, 258 (1976); Gregg v. Georgia, 428 U.S. 153, 193 (1976).
15. The instructions allowed the jury to presume the
aggravator true, shifting the burden of proof in violation of
due process and the 8™ and 14" Amendments.

Preservation. This issue is partially preserved, as stated in Argument 14, above,
by the defense tender of Instruction No. 1. It is also preserved by defense-tendered
Instruction No. 5, which states: “The burden of proof in this case rests upon the
Government from the beginning to the end of the trial to establish beyond a reasonable
doubt every fact essential to the of [sic] Michael St. Clair for this offense....” The error
is also manifest from the instructions given and palpable under RCr 10.26. |

“Instruction No. 2 —Aggravating Circumstance” directs that in fixing Appellant’s
sentence, the jury shall consider “the following aggravating circnmstance which you

may believe from the evidence beyond a reasonable doubt to be true™:

INSTRUCTION NQ. 2 ~AGGRAVATING CIRCUMSTANCE

In fixing a sentence for the Defendant for the offense of MURDER, you shall
consider the following aggravating circumstance which you may believe
from the evidence beyond a reasonable doubt to be true:

1. The offense of Murder of Frances C. Brady was committed by a person with,
at the time of the murder, a prior record of conviction for a capital offense,
to wit: the September, 1991 Oklahoma jury verdict for the first degree
murder of William Henry Kelsey, Jr., and or the September, jury verdict
1991 Oklahoma for the first degree murder of Ronnie St. Clair, each capital
offenses.'*

Argument. According to the Merriam—Webster Dictionary Ounline, the “first”

modern-day meaning of “may” is to “have permission to” as in “you may go now.}*

According to Webster, “have the ability to” is only the archaic meaning of “may.” Thus,

14 Penalty Phase Jury Instructions, Instruction No. 2, TR3-IV, 553, at Tab 7. (eraphasis added)
130 http://www.mertiam-webster.com/
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a modern-day jury looking at Instruction No. 2 would probably believe the court was
giving them permission to go ahead and believe from the evidence the aggravator was
- true.

By contrast, “Iﬁstruction No. 3 —Mitigating Circumstances” contains no
permissive “may” language and correctly tells the jury to consider the single statutory
mitigator only “[i}f you believe it to be true....”"*" The fact the two instructions are
worded differently reinforces the idea that while the jury was told to determine
mitigation, it was told it had permission to presume aggfavation.

The punctuation of Instruction No. 2 adds to the problem. An “aggravating
circumstance which you may believe is true” is different from an “aggravating
circumstance, which you may believe is true.” Instruction No. 2 has no comma setting off
the subject “aggravating circumstance” from its restrictive clause: “which you may
believe from the evidence beyond a reasonable doubt to be true.” The lack of a comma in
No. 2 after “aggravating circumstance” renders the clause that follows it a “restrictive
clause” that restricts and limits the meaning of its subject: “aggravating
circumstances.”'** The jury was not told Appellant had a possible prior conviction that
they must determine; -they were told he had a believable prior conviction.

Even with a comma, the word “may” would still have meant “have permission to”
believe the aggravator. A comma would have provided a little pause, at least, between the
aggravating circumstance and the court’s permission to believe it. The lack of a comma

makes it even more likely the jury assumed Appellant’s prior capital offense true. On top

151
id.
152 Qee any reputable online resource for English grammar, e.g.,

htip:/fwww?.ivee.edu/rambo/eng1001/commas.htm
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of that, what the court was saying they could presume true was a prior out-of-state
conviction, a bunch of foreign legal paperwork, exactly the sort of thing a reasonable
Juror would think a court could better evaluate. Permission to presume the prior
conviction true would have made perfect sense to the jury.

After the court tells the jury to presume the aggravator and determine the
mitigator, Instruction No. 4 tells the jury it cannot fix Appellant’s sentence at death
“unless you are satisfied from the evidence beyond a reasonable doubt that the statement
listed in No. 2 (aggravating circumstance) is true in its entirety....”'>* But since the court
at this point has already given permission to presume the aggravator, the jury could have
interpreted No. 4 as the court’s explanation why it gave permission, i.e., because
otherwise no death penalty could be imposed. Instruction No. 5 states that “[i]f you have
a reasonable doubt as to the truth or existence of the aggravating circumstance listed in
Instruction No. 2 (Aggravating Circumstance), you shall not make any finding with

»15 Byt a jury holding a grant of permission to presume the aggravator could

respect to it.
intefpret No. 5 as sui)edluous legalese. A jury with permission to presume Appellant’s
prior conviction true could decide on that basis that they had no reasonable doubt about
it. The jury could have inferred that the judge looked at the foreign prior conviction
paperwork and believed it. This could easily remove all reasonable doubt for the jury.
The only prior case with an instruction equal in opacity is unpublished. In that
case, the Court of Appeals found an improper burden shift when a jury was told to find

the defendant guilty of a lesser offense if it believed both that certain circumstances

existed and that such circumstances privileged the defendant to act in self-defense:

153 Id e
154 Id
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Appellant objects to the above instruction because it required the jury to

“believe from the evidence and beyond a reasonable doubt” that Curran was

about to use physical force and that appellant was privileged to use physical

force as necessary to protect himself. Appellant alleges that this instruction

improperly shifted the burden of proof from the Commonwealth to him....
Halvorson v. Commonwealth, 2005 WL 3488266 (Ky. App. 2005) (reversing)
{unpublished, attached at Tab 8).

Instructions 2 and 3 misled the jurors in a way that cased the Commonwealth’s
burden of proof and constitute prejudicial, reversible error. Estep v. Commonwealth, 64
S.W.3d 805, 811 (Ky. 2002) (instruction failed to inform the jurors that the burden of
proof was on the Commonwealth); see also, Jackson v. Virginia, 443 U.S. 307 (1979)
and fn re Winship, 397 U.S. 358 (1970) (burden is on the Commonwealth to prove each
element beyond a reasonable doubt). These instructions are not “sufficiently clear and
precise” to enable the aggravating and mitigating circumstances to be properly

considered. The jury’s sentencing discretion was not properly “guided and channeled.”

Proffitt v. Florida, 428 U.S. 242, 258 (1976); Gregg v. Georgia, 428 U.5. 153,193

(1976) (mandating “careful instructions on the law and how to apply it”).

16. Failure to define reasonable doubt violated due process.
Preservation. This issue is partially preserved by the tender of a proposed
reasonable doubt instruction stating that:

...[t]he jury is instructed that reasonable doubt may arise only from the evidence
presented and the burden is solely upon the Government to prove each and every -
essential element as to the aggravating circumstances listed in Jury Instruction

No. 2. If the jury has reasonable doubt as to the truth of the existence of any
element of the aggravating circumstances, you shall not make any finding with
respect to it. If the jury has a reasonable doubt whether Michael St. Clair should
be sentenced to death, his punishment shall be fixed at a sentence of
imprisonment.”>

133 Defendant’s Requested Instructions, Instruction No. 6, TR3-I, 137-150 and TR3-IT, 151-152 at Tab 6.
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Argument. Reasonable doubt was not defined for Appellant’s jury. RCr 9.56
states that the instructions should not attempt to define the term “reasonable doubt.” As
explained in Pevior v. Commonwealth, 638 S.W.2d 272, 276-277 (Ky. 1982), this rule
was a response to Taylor v. Kentucky, 436 U.S. 478 (1978), which criticized Kentucky’s
instructions regarding reasonable doubt. Taylor, 436 U.S. at 486-490. RCr 9.56 was
adopted to ensure this would never happen again. But a solution that refuses all definition
of reasonable doubt violates due process. 'fhis Court should overrule Gall v.
Commonwealth, 607 S.W.2d 97, 110 (Ky. 1980), and Smith v. Commonwealth, 599
S.W.2d 900, 911 (Ky. 1980).

Under the due process clause of the 5™ and 14™ Amendments, to convict the
accused, the proéecution must prove every element of the offense beyond a reasonable
doubt. Jackson v. Virginia, 443 U.S. 307, 309 (1979); In re Winship, 397 U.S. 358, 364
(1970). Lakeside v. Oregon, 435 U.S. 333, 340 (1978), lists reasonable doubt as a concept
“that must not be misunderstood” if a defendant is to receive due process.

Key elements of valid reasonable doubt instruction have been approved, including
the concept that ar reasonable doubt is a doubt “based on reason,” Jackson v. Virginia, 443
U.S. at 317, that a reasonable doubt is a doubt “based on reason which arises from the
evidence or lack of evidence,” Johnson v. Louisiana, 406 U.S. 356, 360 (1972), and that
reasonable doubt is a doubt that would cause a reasonable person to “hesitate to act” in
matters of importance. Holland v. United States, 348 U.S. 121, 140 (1954).

Every federal circuit except the 7% allows for instruction on the meaning of
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reasonable doubt.’*® This Court should exercise its power under the Kentucky
Constitution to prescribe rules of practice and procedure and rule that jury instructions
defining reasonable doubt are not prohibited. Ky. Const. § 116. Under Whiteside v.
Parke, 705 F.2d 869 (6th Cir. 1983), the failure to define reasonable doubt violates the
constitutionlwhen it deprives a defendant of due process in light of the totality of the
circumstances. Id. at 871-872.

In a capital sentencing trial, the concept of “innocence of the death penalty” and
the need for proof Beyond a reasonable doubt that a death séntence is called for are
foreign ideas to most jﬁrors. Cf. Sawyer v. Whitley, 505 U.S. 333, 347, (1992) (“actual
innocence of the death penalty” may be shown by clear and convincing evidence). But
with the stakes so high, reasonable doubt should be defined in every capi;al sentencing
trial. A death verdict from a jury that has not been instructed on reason;ible doubt violates
due process and requires reversal under the 5, 6™, and 14® Amendments. Sullivan v.
Louisiana, 508 U.S. 275 (1993). Failure to instruct on reasonable doubt was structural
error under Sﬁllivan regardiess of prejudice. It was at least palpable error warranting

reversal under RCr 10.26 because it threatened Appellant’s entitlement to due process.'”’

8 U1.S. v. Wallace, 461 F.3d 15, 28 (1st Cir. 2006); U.S. v. Shamsideen, 511 F.3d 340, 343-344 (2d Cir.
2008); Blatzv. U. S, 60 F.2d 481 (3d Cir. 1932); see also U/ 5. v. Polan, 970 F.2d 1280, 1286 n.4 (3d Cir.
1992); UL S. v. Waiton, 207 F.3d 694, 695 (4th Cir. 2000) (“The rule regarding reasonable doubt for the
jury is well settled in this Circuit—a trial judge may define reasonable doubt only if the jury requests a
definition; however, the trial judge is not required to provide a definition, even if the jury requests it.”); U.
S. v. Williams, 20 F.3d 125 (5th Cir. 1994) (While not requiring trial courts to define reasonable doubt, they
are urged to do so.}; U. S. v. Goodlett, 3 F.3d 976, 979 (6th Cir. 1993); Friedman v. U. §., 381 F.2d 155,
160 (8th Cir. 1967); Nanfito v. U. 8., 20 F.2d 376, 378 (8th Cir. 1927); U. S. v. Velasquez, 980 F.2d 1275,
1278 (9th Cir. 1992); U §. v. Pepe, 501 F.2d 1142, 1143 (10th Cir. 1974); Holland v. U. S., 209 £.2d 516,
523 (10th Cir. 2001}, U. S. v. Daniels, 986 F.2d 451 (11th Cir. 1993) opinion readopted on rehearing, 5
F.3d 495 (11th Cir. 1993); U.S. v. Taylor, 997 F.2d 1551, 1557 (D.C. Cir. 1993).

7 Regarding unpreserved errors, RCr 10.26 and KRE 103 allow reversal based on unpreserved, palpable
error when a manifest injustice occurs. For example, when an error threatens a defendant’s entitlement to
due process of law, dlien v. Commonwealth, 286 § 'W.3d 221, 226 (Ky. 2009), when the error seriously
affects the fairness of the proceedings, Emnst v. Commonwealth, 160 S.W.3d 744, 758 (Ky. 2005), when the
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17. Failure to require findings on non-statutory aggravators violated KRS
532.025(3), the 6™ Amendment right to a jury and 14™ Amendment due
process; a new sentencing is required.

Pres.er-vation. This 1ssue is preserved by defense tender of proposed instructions,
including Verdict Forms, Section A, “Findings of Fact Concerning Aggravating
Circumstances,” reading as follows: We, the J uiy, find beyond a reasonable doubt that
the following aggravating circumstance exists in this case as to the murder of Frank
Brady: [followed by ten blank lines to be filled in by the jury].”**® It is further preserved
by the introductory sentence at the top of defense-tendered Verdict Form No. 3, which
states, “The following punishments listed in Verdict Forms 3 — 5 may not be imposed
unless you have found the aggravating circumstance listed in Section A, to have been
- proven beyond a reasonable doubt, and have indicated, in writing, the aggravating
circumstance.”?%

Argument. The Commonwealth introduced a great deal of evidence that could have
been interp;eted by the jury as non—statutdry aggravating circumstances: additional
murders for which Appellant had not been convicted at the time of Frank Brady’s death,
the murder of Tim Keeling, the widow Keeling’s victim‘impact evidence, forcing Mr.
Stephens to kneel with a gun to his head, chilling factual details regarding Appellant’s
prior convictions that should have been excluded under Mullikan v. Commonwealth, 341

S.W.3d 99 (Ky. 2011), including Appellant’s response that it was “hard” to kill Mary

Louise Smith because she put a coat over her head and testimony by Dennis Reese that

defect in the proceeding is shocking or jurisprudentially intolerable, Martin v. Commonwealth, 207 S.W.3d
1,3 (Ky. 2006), when the error seriously affects the fairness, integrity, or public reputation of the
proceeding, /4. at 4, and when a reviewing court determines there is a substantial possibility that the result
in the case would have been different but for the error. Schoenbachler v. Commonwealth, 95 5.W.3d 830,
836 (Ky. 2003).

% Defendant’s Requested Instructions, Verdict Forms, TR3-J, 137-150 and TR3-1I, 151-152 at Tab 6.

%% Defendant’s Requested Instructions, Verdict Form No. 3, TR3-1, 137-150 and TR3-1, 151-152 at Tab 6.
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Appellant said killing a human being was no harder than killing a dog,

Appellant’s jury was told in Instruction No. 1 “You have received additional
evidence from which you shall determine whether there are mitigating or aggravating
circumstances bearing upon the question of punishment, following which you shall fix a
sentence for the Defendant.”'®® Because Instruction No. 1 used the word
“circumstances,” plural, it told the jury to search all the evid_epce to determine whether
thére were multiple aggravating circumstances. This instruction was permissible because
juries in Keﬁtucky are permitted to base a death sentence on non—Astatutory aggravation.
See Jacobs v. Commonwealth, 870 S.W.2d 412, 419 (Ky. 1994) (allowing death sentence
based on attempted rape).

But KRS 532.025(3) required all aggravating circumstances, plural, relied on by
the jury to be in writing signed by the jury foreman:

The jury, if its verdict be a recommendation of death, ... shall desiénate in

writing, signed by the foreman of the jury, the aggravating circumstance or

circumstances which it found beyond a reasonable doubt.
Under KRS 532.025(3) the jury should also have been instructed that if it found
aggravating “circumstances,” plural, it had to find those circumstances unanimously and
beyond a reasonable doubt. See also Ring v Arizona, 536 U.S. 584 (2002) (lack of jury
determination of aggravating factors supporting death violated 6™ Am. right to jury trial).
A death sentence can be based on non-statutory aggravation under Jacobs. 870 S.W.2d at
419. Yet nowhere in the instructions was the jury required to make any findings with
respect to non-statutory aggravators.

In Brown v. Sanders, 546 U.S. 212, 218-19 (2006), the Court stated that due

' Jury Instructions, TR3-IV, 552, at Tab 7 {emphasis added).
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process will mandate reversal of death sentence if the presence of an invalid sentencing
factor allows the sentencer to consider evidence that would not otherwise be before it.
Jury findings on aggravators were implicitly required under Sanders, because without
findings, there is no way for an appellate court to determine whether the jury drew
adverse inferences and imposed death based on conduct one or more of them deemed to
be aggravation but which was actually constitutionally protected, frrelevant, or which
should have militated in favor of a lesser penalty:

... due process requires a defendant's death sentence to be set aside if the
reason for the invalidity of the eligibility factor is that it “authorizes a jury to
draw adverse inferences from conduct that is constitutionalily protected,” or
that it “attache[s] the ‘aggravating’ label to factors that are constitutionally
impermissible or totally irrelevant to the sentencing process, ... or to conduct
that actually should militate in favor of a lesser penalty.” Second, the death
sentence must be set aside if the jury's consideration of the invalidated
eligibility factor allowed it to hear evidence that would not otherwise have
been before it.*

Brown v. Sanders, 546 U.S. 212, 218-19 (2006) (intemal citations omitted)

Many or all of the aggravating circumstances listed above were irrelevant to the
jury’s decision to impose death on Appellant, including all the erroneously admitted
Mullikan evidence and the murder of Tim Keeling, which had not even been charged
against Appellant. Yet, Instruction No. 1 invited the jury to search for aggravating
circumstances, plural, and to consider whether they bore upon the question of Appellant’s
punishment. There is no way to know, without any instructions or written jury findings,
which non-statutory conduct jurors found to be aggravating enough to support a death
sentence. There is no way to know non-statutory aggravation was found unanimously or

beyond a reasonable doubt. Under KRS 532.025(3), Ring, and Sanders a new sentencing

trial is required.
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18. Failure to explain mitigators, standard of proof,
sympathy, and mercy violated the 8" Amendment and due
process.

Preservation. This issue is partially preserved by the defense tender of a two-
page instruction on mitigation, No. 3.

Facts. The jury could have believed from Appellant’s testimony that it was
Reese’s idea to escape and Reese’s idea to break into the Stephens’ residence in
Oklahoma. The jury could have believed Appellant prevented harm to Vernon Stephens
and his mother and that he did not accompany Reese to Denver or New Mexico. The jury
could have believed that Appellant was not the shooter, that Reese shot and killed Frank
Brady. Moreover, at least one juror —if properly instructed—might have been swayed to

vote for a sentence less than death based on the following additional mitigation:

1. Appellant’s childhood in a dysfunctional family as
described by the attorney Don Ed Payne,

2. Bylynn’s residual positiﬁfe feelings for Appellant,
and :

3. Bob Wallace, the Bryan County jailer’s testimony.

A juror who was properly instructed who had doubts about Reese’s credibility
might have been moved by Don Ed Payne’s testimony that Appellant had never before
been accused of violence against a stranger.'®? A properly instructed juror might have
voted for less than death based on Payne’s description of Appellant’s family. “They were
poor, extremely poor... small towns have families like this, a notorious family, emotional 7

people, not educated people. ..[people with] family disagreements and affiliations full of

'8! Defendant’s Requested Instructions, No. 3, TR3-1, 137-150 and TR3-I, 151-152 at Tab 6.
"2 CD3 Trial, 10/27/11, 9:44:11 — 9:50:31 and 9:52: 02.
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~163 Bylynn testified that even though she didn’t want to get

emotion and volatility.
mvolved in Appellant’s case and wanted to get on with her life, her time with Appellant
would never be “a closed chapter.”'®* By that she explained, “I was at the time married to
him... never forget it the rest of [my] life.”*% |

Bylynn was still in contact with Appellant in 1998 when her deposition was taken,
and still corresponding with him “a little bit.” She had contacted the prosecutors to get
back mementos of her life with Appellant, including family video tapes. She had never
contacted the prosecutors .offering to testify against Appellant; the proseéutors had
contacted her.'% At least one juror, properly instructed, could have felt that if Bylynn still
cared for Appellant after everything that had happened, it showed enough goodness and
humanity in Appellant that his life should be spared. |

In addition, when Bob Wallace, the jail supervisor from Oklahoma took the stand,
looked over, and saw Appellant sitting at counsel table, he broke into a big smile and
said, “Michael, you sure have changed! More weight, less hair!”'%” This was a very
telling moment in the courtroom, a moment the jury could not have missed. This
apparently involuntary positive reaction to seeing Appellant again after a period of many
years, to a properly instructed juror, could have been enough to spare Appellant’s life.
Clearly Wallace did not consider Appeliant all bad. Clearly Wallace held some affection
for Appellant, even knowing Appellant’s history.

The trial court's failure to instruct on the mitigating evidence present in the case,

'3 CD3 Tral, 10/27/11, 9:51:13.

164 CD3 Trial, 10/25/11, 3:49:39.

195 CD3 Trial, 10/25/11, 3:53:40.

1% CD3 Trial, 10/25/11, 3:50:21 — 3:51:52.
17 CD3 Trial, 10/24/11, 10:22:59.
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and on the role of pity, sympathy, and mercy, constituted an error to the substantial
prejudice of Appellant under Smith and the federal authorities on which Smith relies.
Nowhere do the instructions define “mitigating circumstances” or make clear what role
such evidence plays in causing the jury to decline to impose the death penalty. This is a
violation of federal due process. Smith v. Commonwealth, 845 S.W.2d 534, 538-539 (Ky.
1993). -(holding that the lan,;guage of KRS 532.025 clearly states the judge shall include
instructions tlo the jury regarding mitigating circumstances).The U.S. Constitution
requireé that “there 1s no reésonable poésibility that the jury misunderstands its role in the
capital sentencing procedure or misunderstands the meaning and function of mitigating
‘ circumstan.ces.” Peekv. Kemp, 784 F.2d 1479, 1493-1494 (11th Cir. 1986). In the case at
bar, the jury was never even told that “mitigating” circumstances mean “that the law
recognizes the existence of circumstances which in faimess or mercy may be considered
as extenuating or reducing the punishment.” Id. at 1494,
| The jury must be told that it is allowed to base its decision to reject death on
sympathy for the defendant. “The jury is permitted to consider mitigating evidence
relati,ﬁg to the defendant's character and background precisely because that evidence may
arouse 'sympathy' or 'compassion' for the defendant.” Peo;ple v. Lanphear, 680 P.2d 1081,
1083 (Cal. 1984). “This constitutionally mandated freedom to respond to sympathy |
aroused by mitigating evidence . . .” was not permitted by the court's instructions. Id. at
1084. Appellant’s sentencing hearing, where almost no evidence was introduced, “clearly
focused on the issuc of mercy.” Presnell v. Zant, 959 F.2d 1524, 1530 (11th Cir. 1992).
Further, the instructions failed to specify the standard of proof regarding

mitigation. The court should have instructed the jurors to find mitigation (including but
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not lﬁted to the possibility that Dennis Reese and not Appellant was the shooter) if it
was supported by “any evidence” or a preponderance of the evidence,” or “if you
believe [it] to be true.” Standards of proof and their precise dehneatlon to the fact finder
are indispensable components of the law. Addington v. Texas, 441 U.S. 418 (1979). In the
absence of instructions guiding the jurors in their use of miti'gation,rthere 1S more than a
substantial probability that jurors erroneously believe the burden is on a defendant to
prove a mitigating factor beyond a reasonable doubt.

19. Erroneous mstructlons requiring 2 unanimous jury fmdmg on mitigation
violated the 8™ and 14™ Amendments.

Facts. Instruction No. 3, Mitigating Circumstances states as follows:

_ In fixing a sentence for the Defendant for the offense of MURDER, you shall
consider such mitigating or extenuating facts and circumstances as have been
presented to you in the evidence as you believe to be true. You shall consider
those aspects of the Defendant’s character, and those facts and circumstances of
the particular offense of which he has been found guilty, which you believe from
the evidence to be true. If you believe it to be true you shall additionally
consider the following:

(1) Whether the defendant was an accomplice in the offense committed by
another person and his participation in the offense itself was by comparison

relatively minor;
AND/OR

{2) Any other circumstance or circumstances ansmg from the evidence which
you, the Jury, deem to have mitigating value.'®
Preservation. This issue is preserved by defense tender of the two-page
instruction on mitigation, Defense Instruction No. 3.

Argument. When the first part of No. 3 uses the word “you,” it could be

interpreted as speaking to each juror individually, informing each juror to consider the

' Fury Instructions, TR3-IV, 553, at Tab 7.
1% Defendant’s Requested Instructions, No, 3, TR3 -1, 137-150 and TR3 -1I, 151-152 at Tab 6.
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mitigating facts that juror believes to be frue. But the last part of No. 3 eliminates this
reading by making it clear that “you” throughout the instruction means “you, the Jury,”
and not you, the individual juror. Instruction No. 3 requires that whatever circumstance is
deemed mitigating must be deemed mitigating by the entire “Jury.” This has been held by
the U.S. Supreme Court to violate the 8% and 14® Amendments. Mills v. Maryland, 486
U.S. 367, 374, 384 (1988), citing, inter alia, Eddings v. Oklahoma, 455 U.S. 104 (1982).

“An instruction may not be judged in artificial isolation, but must be considered in
the context of the instructions as a whole and the trial fecord.” Esreﬂe v.‘ McGuire, 502
U.S. 62, 72 (1991). But Instruction No. 6, by stating that “[t]he vérdict of the Jury must
be unanimous and must be signed by one of you as Foreperson” simply reinforces the
unanimity requirement for any part of the verdict by “the Jury.” 1"°

Each individual juror must be allowed to determine whether mitigating
circumstances exist and consider it on their own. Mills, 486 U.S. at 384. In Mills, the
death sentence was vacated because there was a “substantial probability” under the
court’s instructions that the Jurors “may have thought they were precluded from
considering any mitigating evidence unless all twelve jurors agreed on the existence of a
particular such circumstance.” Because this situation existed, a juror could have been
precluded from giving mitigating evidence any effect whatsoever, in violation of Lockett
v. Ohio, 438 U.S.586 (1978) and its progeny. The 6™ Circuit has ruled similatly. Gall v.
Parker, 231 F3d 265 (6th Cir. 2000); Kordenbrock v. Scroggy, 919 F.2d 1091, 1110-11
(6™ Cir. 1990) (en banc).

The Supreme Court reaffirmed Mills in McCoy v. North Carolina, 494 U.S. 433

170 Jury Instructions, TR3-IV, 557, at Tab 7.
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(1990). McCoy makes it clear that the constitutional infirmity in Mills was based on the
jurors’ inability to give any mitigating effect to the defendant’s mitigation evidence
unless they were unanimous in finding that evidence. Id, 494 U.S. at 439. In reviewing
the instructions in Mills; 486 U.S. at 376, the Supreme Court looked to what
interpretation a “reasonable jury could have drawn from the instructions given by the trial
judge and from the verdict form employed in this case.” The constitutional standard for
reviéwing instructions is not what a court declares the instruc_;tions to mean but what a
reasonable juror éould have understood them to mean. /d. Any (ioubt about the meaning
of an instruction in a death penalty case hasb to be resolved in favor of the accused. /d. at
378.

In Kuubat v. Thieret, 867 .24 351, 373 (7% Cir. 1989), the Court held that because
juries are likely to act as a unit in sentencing, the danger of a tainted sentence is high
when jurors are “never expressly informed in plain and simple language that if even one
juror beiieved that the death penalty should not be imposed, [the defendant] would not be
sentenced to death.” The instructions 111 Kubat, as here, stressed unanimity and created
the substantial possibility that jurors were precluded from properly considering mitigation
due to a mistaken belief that mitigators had to be found unanimously. See State v.
McNeil, 395 S.E.2d 106 (N.C. 1990).

Penalty phase instructions must be “sufficiently clear and precise to enable the
various aggravating circumstances to be weighed against the mitigating ones ... [The
jury’s] sentencing discretion ... [must be] guided and channeled ...” Proffiit v. Florida,
428 U.S. 242, 258 (1976). Gregg v. Georgia, 428 U.S. 153, 193 (1976) mandates “careful

instructions on the law and how to apply it.”
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A jury’s belief that individual consideration of any mitigation evidence was
precluded unless it was unanimously accepted prevented consideration of constitutionally
relevant evidence. See Boyde v. California, 494 U.S. 370, 380 1990). In requiring juror
unanimity, the penalty phase instructions violated Appellant’s constitutional right to have
his jury consider his mitigation evidence without state-erected procedural impediments to
that consideration. U.S. Const. amend. 6, 8, 14 and Ky. Const. § 7, 11, 17. Reversal is
required.

In December, 2011, the American Bar Association (hereinafter ABA) released
“The Kentucky Death Penalty Assessment Report.”' In Chapter 10, Capital Jury
Instructions, the ABA noted that capital jurors in the Commonwealth are not always
given adequate guidance in their decision whether a defendant should live or die.!”

15.6% of interviewed Kentucky capital jurors failed to understand that

aggravating circumstances needed to be found beyond a reasonable doubt.

Moreover, high percentages of these jurors misunderstood the guidelines

for considering mitigating evidence. In particular, 45.9% of these jurors

‘failed to understand . . . that they [could] consider any mitigating

evidence’ while 61.8% of these jurors ‘incorrectly thought [that] they had

to be convinced beyond a reasonable doubt on findings of mitigation.’

Finally, 83.5% of these jurors ‘failed to realize [that] they did not have to

be unanimous on findings of mitigation,” despite the U.S Supreme Court’s
decision in Mills v. Maryland [486 U.S. 367 (1988)] that held that such

ur;animity is not required.
Citing William J. Bowers & Wanda D. Foglia, Still Singularly Agonizing: Law’s Failure
to Purge Arbitrariness from Capital Sentencing, 3% CRIM. L. BULL. 51, note 2, at 68,
71 (2003).

A major recommendation for Kentucky is to revise jury mstructions given in

1 http./Iwww.abanow.org/wordpress/wp-

content/files flutter/1323199256kydeathmenaltyreport 120711.pdf (last visited on 12/17/12)

Y2 Chapter 10 of the ABA report is included 4t Tab 9.
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capital cases. ABA Report, 308. The ABA recommends that jury instructions should tell
the jury (1) what mitigation means, and that the finding of mitigating circumstances does
- not have to be unanimous and is not subject to the beyond the reasonable doubt standard,
ABA Report 311, 314-315; (2) that a non-death verdict is possible even if aggravators are
found and no mitigators, /d. at 315-316; and (3) parole and consequences of verdict, /d. at
311-314. This Court should reconsider the instruction and mitigation issues in light of the
ABA report and reconsider these issues.

20. Failure to require written mitigation findings violated KRS 532.025 and the
8™ and 14™ Amendments.

Preservation. Unpreserved.

Argument. The sentencing authority's discretion, as exercised by both jury and
judge, must be “guided and channeled by requiring examination of specific findings that
argue in favor of or against imposition of the death penalty, thus eliminating total
arbitrariness and capriciousneés in its imposition.” Proffitt v. Florida, 428 U.S. 242, 258
(1976). Written jury ﬁndipgs regarding mitigation are essential to “meaningful appellate
review.” Proffiit, 428 U.S. at 251 (approving Florida’s statute requiring written findings).
Procedures in the tﬁal court ﬁlust “make rationally reviewable the process for imposing a
sentence of death.” Woodson v. North Carolina, 428 U.S. 280, 303 (1976). Indeed,
Kentucky’s statute arguably requires such findings. ”[T]he judge shall give the jury
appropriate instructions, and the jury shall retire to determine whether any mitigating or
aggravating circumstances . . . exist.” KRS 532.025 (1) (b).

Only with written findings can an appellate court determine whether the trial court
“viewed the issue of life or death wiﬁn the framework of the rules provided by statute.”

Lucas v. State, 568 S0.2d 18, 24 (1990). Unfortunately, under Smith v. Commonwealth,
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599 5.W.2d 900, 912 (Ky. 1980), Appellant's jury was not required to note which
mitigators were found to exist and which were rejected. Smith violates Proffitt, and
should be overruled. This Court should also overrule Bowling v. Commonwealith, 942
S.W.2d 293, 306 (Ky. 1997), overruled on other grounds in McQueen v. Commonwealth,
339 8.W.3d 441 (Ky. 2011} (holding that the trial court was not required to make specific
findings of mitigating factors). This Court should reconsider its holding in Bowling v.
Commonwealth, 942 S.W .2d 293, 306 (Ky. 1997), overruled on other grounds in
McQueen v. Commonwealrh,- 339 S.W.3d 441 (Ky. 2011) (holding that the trial court .was
not required to make specific findings of mitigating factorsj.

21. Neither the jury nor the judge were properly channeled in sentencing; the
8™ and 14™ Amendments were violated.

Preservation. This issue is partially preserved by the defense-tendered instructions,
which focused the jury on considering mitigation far better than the instructions given by

the court.'”

As to the judge’s role, the issue is unpreserved.

Facts. Verdict Form 1 allows the jury to fix Appellant’s punishment at a term of
years. Verdict Form 2 allows the jury to fix the punishment at life. But only Verdict Form
3 mentions. the aggravator.'”*

~ Argument. The verdict forms channeled the jury away from considering mitigation
and toward a verdict of death. The court’s role in sentencing was then left 100%
undefined and unarticulated, and the court was left to determine Appellant’s sentence in

its sole unguided discretion.'” Only Form 3 appears to pertain if the jury has found the

aggravator to be true. A jury moving through these forms one-by-one would first consider

‘Z Defendant’s Requested Instruotions, TR3-L, 137-150 and TR3-II, 151-152 at Tab 6.
7 Id. _
1" CD3 Hearings, 11/16/11, 9:42:30 — 9:43:00.
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a term of years. Next it would consider a life sentence. Then it would come to Form 3 and
siﬁce it had at this point already been instructed to presume the aggravator was true,
probably fix a death sentence or LWQP25, the only sentences it had not alfeady rejected.
See Nolte v. State, 892 P.2d 638, 645 (OkL.Cr. 1994) (addressing the same verdict form
sequencing error, finding that the forms neither guided nor channeled the jury’s
discretion and remanding for resentencing).

The jury should have been provided with one verdict form tl_lat allowed the
foreman to write in what aggravating factor(s), if any, the jury found beyond a reasonable
doubt, followed by four separate verdict forms each setting out one of the four sentences

| authorized in KRS 532.025 (3) and KRS 532.030(1). See Thomas v. Commonwealth, 864
5.W.2d 252, 264 (Ky. 1993), overruled on other grounds in Morgan v. Commonwealth,
189 5.W.3d 99 (Ky. 2006) overruled by Shane v. Commonwealth, 243 S.W.3d 336 (Ky.
2007) concurring and dissenting in Thomas). Without the use of such verdict forms, "the

- jury is funneled into fixing one of the aggravated penalties, rather than retaining the

option to fix a lesser penalty." Id. This Cburt should overrule its holding in Foley v.

Commonwealth, 942 S.W.2d 876, 888-889 (Ky. 1996), that a defendant is not prejudiced

by such an imperfection in the verdict form. Appellant’s sentence should be vacated and

his case remanded for resentencing. 6th, 8th, and 14th Amends.: U.S. Const.; Sections 2,

7,11, and 17, Ky. Const.

The judge’s role was also unchanneled.

In Matthews v. Commonwealth, 709 S.W.2d 414, 423 (Ky. 1986), this Court held 7

that “the statutory scheme not only permits, but anticipates, that the trial court will play a

separate and different role in sentencing in capital cases after the jury's verdict has been
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received.” But this Court has never said what that role is, and no court has ever exercised
1ts responsibﬂity by overruling a jury recommendation of death. Here the court based its
decision to impose death on Appellant’s four prior murders, including two that Appellant
had not been convicted of, and laid special emphasis on Appellant’s supposed murder of
Tim Keeling, a crime neither charged nor proven. The jury was steered to death, and the
judge provided no guidance whatsoever.

The verdict forms influenced the jury away from considering the lower penalties
and encouraged it to give less than full consideration to mitigation. As can be seen by the
Report of Trial Judge, the court then ignored mitigation virtually entirely and appears to
| have based its decision heavily on Appellant’s past history. The instructional format
channeled the jury to death and the lack of definition of the judge’s role violated
Appellant’s right to a fair trial, due process, and reliable sentencing under Furman v.
Georgia, 408 U.S. 238 (1972). See Lockett v. Ohio, 438 U.S. 586 (1978); Proffitt v.
.Florida, 428 U.S. 242 (1976); and Gregg v. Georgia, 428 U.S. 153, 193 and 195 (1976)
(sentencer must have adequate information and guidance).

22. Failure to instruct on consequences of the verdict and information on parole

violated the 6™, 8", and 14" Amendments.
Preservation. This issue is unpreserved.
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