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MAY IT PLEASE THE COURT:
ARGUMENT
In our first Brief, we made the point that Joe Martinez did not claim pulmonary
impairment in his Application for Resolution of Coal Workers® Pneumoconiosis Claim
nor did he ever amend his claim to include pulmonary impairment. We demonstrated in
the first Brief that for all injuries and for all occupational disease claims other than coal
workers’ pneumoconiosis, the Kentucky worker must prove impairment using the latest

available edition of the Guides to the Evaluation of Permanent Impairment of the

American Medical Association. We further demonstrated that those Guidelines measure
impairment on the basis of pulmonary function studies for lung diseases. Radiographic
evidence would be used to identify the occupational diseases but not to measure
impairment. Thus, for CWP claims, had Joe Martinez been able to prove radiographic
evidence of CWP, he would be entitled to receive retraining incentive benefits even
without proof of pulmonary impairment which would have been required of him had he
had a traumatic injury to his lungs or another occupational disease of the lungs. The
same statements are true also of Jesse Gardner in the case he filed against Vision Mining,
Inc. If anything, the law discriminated in favor of coal workers who have radiographic
evidence of CWP but no pulmonary impairment since they would not be entitled to

benefits if benefits had to be awarded on the basis of the Guides to the Evaluation of

Permanent Impairment of the American Medical Association. We rhetorically ask when
workers in the same class as Martinez and Gardner (people claiming CWP and no
pulmonary impairment) can receive benefits without evidence of impairment, why it

would offend equal protection to ask them to have an extra step not required of other



workers with occupational diseases with impairment requiring them to go through the
consensus process or that the opinion of said consensus panel should not have
presumptive weight.

Because neither Martinez nor Gardner ever alleged a pulmonary impairment in
their Application for Resolution of Claim nor were pulmonary function studies ever
produced to demonstrate any pulmonary impairment, it is submitted that both Martinez
and Gardner lack standing to challenge this claim on the narrow issue that equal
protection of the US and State Constitutions are violated because workers with claims for
coal workers’ pneumoconiosis are treated differently than workers who have other
occupational diseases. Stated a different way, a person who is seeking to raise the
question of the validity of a discriminatory Statute has no standing for that purpose unless
that person belongs to the class which is allegedly prejudiced by the Statute. Martinez
and Gardner are claiming to have CWP but they did not even claim the necessary
impairment which they would have to prove had they had any traumatic injury to the
lungs or occupational disease other than coal workers’ pneumoconiosis. See the case of

Jones v. Weyerhauser Company, 141 N.C. App. 482, 539 S.E. 2d 380 (North Carolina,

2000).

The case cited above may also suggest to this Court why various occupational
diseases could be treated differently under the Law and not violate “equal protection”
because there are differences in the actual occupational diseases themselves. In the North
Carolina case cited above, the Statute in effect at the time the case was decided, was such
that if the North Carolina Industrial Commission found that at the first hearing the

employee either had asbestosis or silicosis or the parties entered into an agreement to the






