


INTRODUCTION

Appellant appeals as a matter of right from a judgment finding him guilty
of rape in the first degree and persistent felony offender in the second degree. He raises a
number of issues on appeal, including a request that this Court modify or abrogate the
holding of Hall v. Commonwealth, 956 S.W.2d 224 (Ky. App. 1997), which concerns the

standard for admissibility under KRS 412 of other accusations of sexual abuse made by

the victim in a sexual abuse or rape case.




STATEMENT CONCERNING ORAL ARGUMENT

Undersigned counsel agrees with Appellant that this case is probably a

good candidate for oral argument in light of Appellant’s request to change the law.
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COUNTERSTATEMENT OF THE CASE

The Commonwealth does not accept Appellant’s statement of the case and
sets forth its Counterstatement below.

Appellant was tried and convicted of the First-Degree Rape of CAH, who
was thirteen years old at the time. Notwithstanding the implications in Appellant’s
Statement of the Case, CAH’s mother, Mary Elizabeth Stevenson, was not a codefendant
in Appellant’s trial. She was not on trial. CAH was not on trial. Only Appellant was.

The trial revealed that CAH had a troubled and traumatic family life,
which was made much worse by Appellant.

Appellant began dating CAH’s mother in late 2004. At the time, CAH, her
sister SP, her brother CP, and her mother were living in the Guest Inn in Fulton, KY.
Appellant lived in the adjoining room. Early in 2005, CAH’s family moved into an
apartment. Appellant moved in with CAH’s motﬁer shortly thereafter. TR Vol. 7;
11/20/07 at 11:19:15-21:30.

Days and weeks prior to the rape, Appellant made a number of
inappropriate comments to the then 13-year CAH, such as telling her that she “had a nice
ass” and that she “would really make a man happy in bed.” Id. at 11:28:00-40. Appellant
waited until he had CAH alone in the house before acting on his desires.

He raped her while the rest of the family was at a boy scout blue-and-gold
banquet for CP’s troop. CAH wanted to go to the banquet but her mother refused to let

her. Id. at 11:24:40-11:27-30. Visibly nervous and scared, CAH testified as to the events

on the night of the rape from Appellant’s placing his hands her shoulders and kissing her




temple to his humiliating treatment of her after the rape. She testified that Appellant
forced her into her mother’s bedroom, made her take off her clothes, and dance for him.
She testified that Appellant forced her onto the be;1 and penetrated her. Id. at 11:47:00-
12:26:15. This testimony was more than sufficient to establish and prove elements of the
rape charge against Appellant. Because sufficiency of the evidence is not at issue, there’s
simply no reason to go into anymore detail as to CAH’s account of the rape. Any other

facts that are relevant and necessary are set forth in the argument below.
ARGUMENT

Appellant raises nine issues on appeal. For the convenience of the Court,
the Commonwealth will address each argument in the order raised by Appellant.
I
The Trial Court Properly Refused
to Admit Hearsay Contained in a
Social Worker’s Report
For his lead argument, Appellant argues that the trial court erred in
excluding as hearsay, the out-of-court opinion of a therapist that CAH was not being
truthful about allegations of sexual abuse. This opinion testimony was contained in the
notes taken by a social worker who testified at Appellant’s trial. On appeal, Appellant
argues that the opinion testimony was admissible uﬁder one of two hearsay exceptions.
All of the applicable case law holds otherwise.
Julie Greisz was a social worker for the Kentucky Cabinet for Family and

Children. VR No. 8; 11/20/07 at 5:32:40-53:00. CAH was her client in February of 2006.

Id. On rebuttal, Appellant asked Ms. Greisz about notes in one of her reports that CAH’s
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therapist had some doubts as to the validity of CAH’s accounts of sexual abuse. The
Commonwealth objected and the trial court temporarily excused the jury in order to hear
argument and to voir dire Ms. Greisz. Id. at 5:55:15-58:30.

On avowal, Ms. Greisz testified that the report did contain a notation that
CAH was not being totally honest about her abuse. Ms. Greisz then explained that this
was not her personal opinion but, rather, reflected CAH’s therapist’s assessment of
CAH’s veracity. The therapist, Melissa White, apparently expressed to Ms. Greisz that in
her (Ms. White’s) opinion, CAH was not being honest in therapy about being sexually
abused but was being honest about being physically abused. /d. at 06:03-15-04:15. (It’s
not clear from the trial tapes whether Appellant committed the sexual abuse in question
or it was at the hands of a different abuser.) The trial court correctly ruled that the
testimony was inadmissible, id. at 06:06:00, because Ms. White’s opinion and belief as
to the veracity of CAH’s abuse claims was inadmissible hearsay. |

“There is no recognized exception to the heafsay rule for social workers or
the results of their investigations.” Souder v. Commonwealth, 719 S.W.2d 730, 734 (Ky.
1986) (emphasis added). While a social worker’s official reports falls within the
business-record exception of KRS 803(6), this does not make all the contents of those
reports per se admissible. As explained in Prater v. Cabinet for Human Resources,
Commonwealth of Kentucky, 954 S.W.2d 954 (Ky. 1997), “even if [a social worker's]
report satisfies the foundation requirements of KRS 803(6), that does not authorize a carte

blanche admission of each individual entry contained in the report.” Id. at 958. For

example, “factual observations of social workers recorded in . . . case records are




admissible under the business records exception, . . . but the recorded opinions and
conclusions of social workers are not admissible.” Id. (emphasis added).

Here, Appellant sought to introduce Ms. White’s opinions and conclusions
about the veracity of CAH’s clajms of sexual abuse. Consequently, the testimony was
inadmissible and did not fall within any recognized hearsay exception. While Souder and
Prater should end the discussion on this issue, the Commonwealth nonetheless addresses
below Appellant’s arguments as to specific hearsay exceptions.

A. Ms. White’s Opinion of CAH’s Veracity does not fall within the State-of-
Mind Exception of KRS 803(3)

Appellant first argues that Ms. White’s hearsay statements fall with KRS
803(3)’s state-of-mind exception. But KRS 803(3) does not permit introduction of
hearsay statements concerning the declarant’s opinion as to whether a witness is telling
the truth. Nor do the cases cited in Appellant’s brief.

Appellant first cites to Hampton v. Commonwealth, 133 S.W.3d 438 (Ky.
2004). Hampton is one of several cases that hold that statements of “future intent” fall
within KRS 803(3)’s state-of-mind exception. Specifically, Hampton holds that hearsay
testimony that the victim would divorce the appellant “if they lost the trailer” was
admissible under KRS 803(3) because the statement “cast light ﬁpon the future as
opposed to past events.” Id. at 443 (citing Crowe v. Commonwealth, 38 S.W.3d 379 (Ky.
2001)). Similarly, Crowe holds that “{e]vidence that the victim wanted a divorce and

intended to inform her husband of that fact is within the scope of KRE 803(3), because

declarations of present intent cast light upon future as opposed to past events.” Crowe, 38




S.W.3d at 383; .accord Ragland v. Commonwealth, 191 S.W.3d 569, 587 (Ky. 2006).

So Hampton does not support Appellant’s argument because Ms. White’s
opinion concerning CAH’s veracity was not a statement of her or anyone else’s “future
intent.” Rather, it was hearsay statement that Ms. White doubted the truth of CAH’s
claims. Prater expressly holds that this type of testimony is inadmissible. Aécord Bussey
v. Commonwealth, 797 S.W.2d 483, 486 (Ky. 1990) (holding that it was eﬁor to allow a
police offer to testify “that he believed the victim’s report of the incident and determined
on this basis to initiate further investigation by telling his captain”).

B. Ms. White’s Opinion of CAH’s Veracity does not fall within the Business-
Record Exception of KRS 803(6)

Citing Matthews v. Commonwealth, 163 S.W.3d 11 (Ky. 2005) and Kirk v.
Commonwealth, 6 S.W.3d 823 (Ky. 1999), Appellant argues that Ms. White’s opinions as
to CAH’s veracity were admissible under the business-rule exception of KRS 803(6). An
examination of the facts and holdings of Mathews and Kirk demonstrates that these cases
are inapposite to the case at bar.

At issue in Mathews was the admissibility of hospital records. Mathews,
163 S.W.3d at 21. The records included “a transcription of notes dictated by the doctor
during his examination of the victim.” /d. These notes contained a statement by the victim
describing her account of being raped by the appellant. Id. (emphasis added). The
Mathews Court noted that “[m]edical records like those in this case generally fall under

the business records hearsay exception embodied in KRS 803(6).” Id. at 26. So Mathews

concerns hearsay statements made by the victim concerning the events of the crime. Here,




Ms. White’s hearsay statements are not CAH’s statements. The statements represent Ms.
White’s hearsay opinion as to the truth of CAH’s claims of sexual abuse. Opinions as to a
victim’s veracity are inadmissible under Prater. Neither Mathews nor Kirk changes this
result.

Indeed, Kirk relied on Prater in holding that the trial court correctly
admitted a coroner’s report “under the business records exception, KRE 803(6).” Kirk, 6
S.W.3d at 828. While the coroner’s report in Kirk did contain the coroner’s “opinions,”
those opinions necessarily did not opine on the veracity of the deceased victim. Rather,
the opinions in question concerned the coroner’s investigation into the victim’s cause of
death. Id. at 824. So Kirk and Mathews neither overrule nor modify Prater. Prater is
directly on point and holds that a social worker’s opinions and conclusions are
inadmissible hearsay. Therefore, the trial court did not err in refusing to admit Ms.
White’s hearsay opinions questioning CAH’s veracity.

IL.

The Court should Decline Appellant’s Invitation
to Modify Hall v. Commonwealth

Appellant invites the Court to modify or abrogate Hall v. Commonwealth,
956 S.W.2d 224 (Ky. App. 1997), which holds that “the admissibility of evidence of
similar accusations [of sexual abuse] made by the victim depends on whether they have
been proven to be demonstrably false.” Id. at 227. The Court should decline the invitation.

This issue arises in connection with the trial court’s ruling that

unsubstantiated claims by CAH that she had been sexually abused by two other persons




were inadmissibie. In particular, CAH was questioned in chambers about claims that she
had made to Lt. Duncan in an interview with him that two other individuals had touched
her inappropriately: (1) Mr. Paul, an employee at a psychiatric hospital where she stayed
for a period of time after the rape; and (2) a person named Waldo when she was five. VR
No. 7; 11/20/07 at 03:30:00-41:00. She did not deny the allegations. /d. And defense
counsel produced no argumeﬁt or evidence of falsity in support of admitting the
allegations. Id. at 03:41:00-52:35.

Relying on Hall, the trial court excluded evidence. Id. at 3:52:00-35. In so
ruling, the trial court noted that Hall holds that “unrelated allegations which have neither
been proven ndr admitted to be false are properly excluded.” Hall, 956 S.W.2d at 227. The
trial court properly applied Hall and did not abuse its discretion in excluding the evidence.
See e.g., Partin v. Commonwealth, 918 S.W.2d 219, 222 (Ky. 1996) (holding with respect
to evidentiary issues, “[a] decision of a trial court will not be disturbed in the absence of an
abuse of discretion™), overruled in part on other grounds Chestnut v. Commonwealth, 250
S.W.3d 288, 295 (Ky. 2008).

Appellant makes no argument that the trial court improperly applied Hall.
Rather, his sole argument is that Hall should be.modiﬁed by putting in place a different
test for the admissibility of other allegations of sexual abuse by a victim in a sexual abuse
case. There are two reasons why the Court should reject Appellant’s argument and leave
Hall’s application of KRE 412 in place. First, Appellant fails to offer any alternative test

for evaluating the admissibility of other accusations of sexual abuse by a victim or to cite

to any cases setting forth a different test. Next and more importantly, Hall correctly




interpreted KRE 412 consistent with federal cases interpreting the identically-worded FRE
412. Hall, 956 S.W.2d at 227 (citing cases from the 6%, 8", 9", and D.C. Circuit Court of
Appeals). Because KRE 412(a) and FRE 412(a) are identical, the Hall Court correctly
looked to cases interpreting the federal rule to construe the Kentucky rule. See e.g., Taylor
v. Morris, 62 S.W.3d 377, 379 (Ky. 2001) (holding that when a Kentucky rule “mirrors” a
federal rule, “federal court decisions interpreting the latter rule may be accepted as
persuasive authority when examining [the state rule]”). While not all courts phrase the
applicable test in terms of “demonstrably false,” the clear majority rule is that an
affirmative showing of falsity is a necessary prerequisite to the admissibility of similar
accusations of abuse made by a sexual-abuse victim.

For example, at issue in Quinn v. Haynes, 234 F.3d 837 (4™ Cir. 2000)-a
federal habeas case—was whether exclusion of a victim’s allegations of sexual abuse under
West Virginia’s rape-shield law violated the appellant’s Sixth Amendment rights. In
holding exclusion of evidence was a reasonable application of federal law even where the
victim subsequently denied the allegations, the Fourth Circuit Court of Appeals noted:

[M]ost jurisdictions that have addressed the issue similarly require more
than simple denial testimony as proof that another sexual assault
accusation was false. See Hughes v. Raines, 641 F.2d 790, 792 (9th
Cir.1981) (applying a “shown convincingly” standard); United States v.
Stamper, 766 F.Supp. 1396, 1403 n. 3 (W.D.N.C.1991), aff'd 959 F.2d
231, 1992 WL 63334 (4th Cir.1992) (requiring “substantial proof of
falsity”); see also Harriet R. Galvin, Shielding Rape Victims in the State
and Federal Courts: A Proposal for the Second Decade, 70 Minn.L.Rev.

763, 861 (1986) (noting that “courts uniformly require that there be a
strong factual basis for concluding that the prior accusation was false.)

Quinn, 234 F.3d at 851; see also United States v. Cardinal, 782 F.2d 34, 36 (6th





























































