


introduction

Kenneth Patterson directly appeals from the Fulton Circuit Court
judgment convicting him of one count of first degree rape and finding
him to be a second degree persistent felony offender. He received a 50

year prison sentence.

Statement Regarding Oral Argument

Mr. Patterson welcomes oral argument if the Court determines it

would assist the Court in rendering a just and fair opinion in his case.

Note Regarding Citation of the Record

The record on appeal contains two volumes of transcript. They will be
cited as TR 1, # and TR 2, #. The record also contains 10 videotapes.
They will be cited as follows:

e VR No. 2: date; time. This tape contains pretrial hearings and a
portion of the mistrial that occurred in Mr. Patterson's case because
of an insufficient number of jurors. Tape number 10 is a copy of this
tape and will not be cited in the Brief for Appellant.

e VR No. 3: date; time. This tape contains the remainder of the
mistrial and the two sentencing hearings. Tape number 4 is a copy of
this tape and will not be cited in the Brief for Appellant.

e VR No. 6: 11/19/07; time. This tape contains the first day of Mr.
Patterson's trial. Tape number 5 is a copy of this tape and will not be
cited in the Brief for Appellant.

e VR No. 7: 11/20/07; time. This tape contains the first half of the
second day of Mr. Patterson's trial. Tape number 9 is a copy of this
tape and will not be cited in the Brief for Appellant.




¢ VR No. 8: 11/20/07; time. This tape contains the second half of
the second day of Mr. Patterson's trial. Tape number 1 is a copy of
this tape and will not be cited in the Brief for Appellant.
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Statement of the Case
Mary Elizabeth Stevenson was a lousy mother to CAH. She blamed

CAH and her half-siblings, CP and SP, for her second divorce. (VR No. 7:
11/20/07; 12:29:45.) In fact, Ms. Stevenson blamed her children for just
about everything. (VR No. 7: 11/20/07; 12:30:15.) She even told CAH,
her own daughter, that she was a mistake. (VR No. 6: 11/19/07;
4:07:30.) Ms. Stevenson would tell CAH that she did not love her. She
even threatened to commit suicide in front of CAH as a guilt trip. (VR No.

7:11/20/07; 2:29:45-2:32:30.)

The abuse was not just mental. Ms. Stevenson would hit CAH,
sometimes with a wooden paddle. (VR No. 7: 11/20/07; 2:37:00.) She hit
CAH on her head, in her face, and in her ribs on the way home from the
police station after CAH made the accusation against Mr. Patterson that
gave rise to this appeal. (VR No. 7: 11/20/07; 2:34:35.) She yelled at
CAH that it was all her fault, and "I hate you, you little bitch. You've

ruined my fucking life." (VR No. 7: 11/20/07; 2:34:00; 2:35:30.)

Ms. Stevenson all but conceded she was a bad mother by admitting
that her Aunt, Mary Francis, took care of the children most of the time.

(VR No. 7: 11/20/07; 10:31:30.) She was aware of CAH's accusations

against her for beating CAH. (VR No. 7:11/20/07; 10:35:30.) She said




they were false. However, she also said "] don't know much of nothing."

(VR No. 7: 11/20/07; 10:35:40.)

Ms. Stevenson lost custody of CAH by the time of the trial. (VR No. 6:
11/19/07; 3:51:00.) Sadly, living in Mississippi, CAH's father had not
played an active role in her life since she was six months old. (VR No. 6:
11/19/07; 3:51:10; VR No. 7: 11/20/07; 2:58:10.) With an unfit mother
and an absent father, this left CAH without a stable, nurturing, and
loving home. Unfortunately for Kenneth Patterson, he unknowingly

walked into this environment.

Ms. Stevenson began dating Mr. Patterson in December, 2004. She
was living at the Guest Inn in Fulton when she met him. She also worked
there. Her three children lived with her: CAH, CP, and SP. Her room was
next door to his. She was still married to her second husband, Mr.
Stevenson, when she began seeing Mr. Patterson. She began a romantic
relationship with Mr. Patterson while they were living in the hotel. She
and her three children moved to 216 Vernon Street in Fulton in January,
2005. Mr. Patterson joined them in February or March. (VR No. 7:

11/20/07; 10:14:55-10:08:00.)

CP testified that he, his mom, and his siéter, SP, went to a Cub Scout

banquet on February 18, 2005 and that CAH stayed home with Mr.




Patterson. (VR No. 7: 11/20/07; 10:04:30; 10:05:45.) They were gone for
a couple hours. He did not remember CAH being upset or saying
anything to him when they got home. (VR No. 7: 11/20/07; 10:06:00;

10:07:00.)

Ms. Stevenson was right when she said she "didn't know much of
nothing." She did not know when she left for the banquet or when she
returned. She could not remember what CAH was doing when they got
back. She could not remember where CAH was when theyr got back. She
could not remember what CAH was doing when they left. She could not
even remember if CAH went to the banquet with her or not. (VR No. 7:

11/20/07; 10:46:00.)

Fulton County Police Department Lieutenant Benny Duncan
interviewed CAH for the first time on June 16, 2005. (VR No. 6:
11/19/07; 3:09:20.) At that interview, CAH accused Mr. Patterson of
touching her sexually on one occasion. (VR No. 6: 11/19/07; 3:1 1:45))
Lt. Duncan interviewed CAH a second time on March 15, 2006. This
time, she accused Mr. Patterson of rape. She alleged that it occurred in
late March or early April of 2005. This was two or three months before
her first interview with him. (VR No. 6: 1 1/19/07; 3:12:30.) She also

made accusations that she had been touched sexually by Mr. Paul and

someone named Waldo. (VR No. 6: 11/19/07; 3:14:00; 3:17:30.)




Julie Greisz was a social worker for the Cabinet for Health and Family
Services. She met CAH at Cumberland Hall, a psychiatric hospital,
around November, 2005. (VR No. 6: 11/19/07; 3:49:00.) Ms. Greisz and
CAH discussed the allegations some while Ms. Greisz was driving her to
Timbrook, which was also a psychiatric hospital. (VR No. 6: 11/19/07;
3:55:30.) CAH told Ms. Greisz that her mother, Ms. Stevenson, did not

believe her accusations. (VR No. 6: 11/19/07; 3:52:50.)

Ms. Greisz was not allowed to testify about CAH's allegations of sexual
abuse by Mr. Paul at Cumberland Hall that were investigated and
declared to be unsubstantiated. (VR No. 7: 11/20/07; 3:50:00; 3:52:00.)
Further, she was not allowed to testify about a statement that she
included in her report that CAH's therapist, Melissa White, had some
concerns about the truthfulness of some of CAH's allegations. (VR No. 8:

11/20/07; 6:06:00.)

CAH was not consistent in her allegation against Mr. Patterson. She
told two different stories to Lt. Duncan over a nine month time span. At
trial, CAH did testify that the rape occurred on the night of CP's Cub
Scouts banquet in their house on Vernon Street in her mom's bedroom.
(VR No. 7: 11/20/07; 11:24:30; 11:37:00.) CAH agreed that the case

against Mr. Patterson depended on whether her testimony was believable

beyond a reasonable doubt. (VR No. 7: 11/20/07; 4:45:15))




There were also differences between her testimony and her statements
to Lt. Duncan. (VR No. 7: 11/20/07; 4:09:30.) She testified that she did
not touch Mr. Patterson's penis, but she told Lt. Duncan that she did.
(VR No. 7: 11/20/07; 4:10:05-4:16:00.) She testified that she took off her
own clothes and got into bed because she did not want him to do it, but
she told Lt. Duncan that she was already in bed when he unbuttoned her
pants. (VR No. 7: 11/20/07; 4:16:00-4:21:15.) She testified that there
was no substance left on the sheets, but she told Lt. Duncan that some

"white stuff’ came out of her. (VR No. 7: 11/20/07; 4:21:15-4:22:30.)

Mr. Patterson testified. He said he did not rape CAH. He said he did
touch her sexually. He said nothing happened. (VR No. 7: 11/20/07;'

5:04:30.)

The Fulton County Grand Jury indicted Mr. Patterson for one count of
first degree rape and for being a second degree persistent felony offender
on May 25, 2006. (Transcript of Record (TR) 1, 1.) A trial scheduled for
August 30, 2007 ended in a mistrial because the trial court was unable .
to seat the necessary number of qualified jurors following voir dire. (TR 2,
176.) A jury trial was held on November 19 and 20, 2007. The jury found
Mr. Patterson guilty of first degree rape and found him to be a second

degree persistent felony offender. (TR 2, 207.) The jury recommended an

enhanced sentence of 50 years. (TR 2, 214.) The trial court entered a




final judgment that followed the jury's recommendation. (TR 2, 222.) Mr.
Patterson appeals that judgment to this Court. Further facts will be

developed throughout this brief as necessary.

Arguments

I. A Statement Made By a Non-testifying Therapist Which Was
Contained in the Report of the Testifying Social Worker That
CAH Fabricated Some Sexual Abuse Accusations Should Have
Been Admitted. -

Preservation

This issue was preserved. The testifying social worker, Julie Greisz,
was questioned outsidé the presence of the jury twice regarding this
matter. (VR No. 6: 11/19/07: 3:40:30-3:42:15; VR No. 8: 11/20/07;
6:03:15-6:04:15.) The trial court did not allow Mr. Patterson to question
Ms. Greisz about her report that contained the non-testifying therapist's
statement that CAH was fabricating some allegations of sexual abuse.

(VR No. 8: 11/20/07; 6:06:00.)

Argument
By avowal, Ms. Greisz testified that she wrote in her report that there

were concerns CAH was not being honest about her abuse accusations.
Melissa White, CAH's therapist at Timbrook, was concerned about CAH's
honesty regarding her abuse, and Ms. Greisz recorded this in her report.

Ms. White was concerned that CAH was copying the abuse stories of

other girls in group therapy to make friends and get along and not




reporting abuse that actually happened to her. (VR No. 6: 1 1/19/07;

3:40:30-3:42:30; VR No. 8: 11/20/07; 6:03:15.)

This evidence was relevant. KRE 401. Evidence that CAH's therapist
had concerns about CAH's honesty regarding some of her abuse
accusations made it more probable that she was not completely honest
about her allegations against Mr. Patterson, which was Mr. Patterson's

theory of the case.

Admission of this statement would not violate the rule against
hearsay. A statement of the declarant's then existing state of mind,
emotion, sensation, or physical condition—such as intent, plan, motive,
design, mental feeling, pain, and bodily health—is not excluded by the
hearsay rule. KRE 803(3). The state of mind of Ms. White, CAH's

therapist, was clear. She had concerns about CAH's honesty.

In Hampton v. Commonwealth, 133 S.W.3d 438, 443 (Ky. 2004),
testimony that the defendant's husband said he would divorce her if they
lost their trailer, which supported the Commonwealth's theory that the

"defendant murdered her husband over financial and marital problems,
was admissible under KRE 803(3). In Mr. Patterson'’s case, a treating

therapist had reservations about the authenticity of some of her patient's

accusations. Mr. Patterson's theory of the case was that CAH made up




the allegations against Mr. Patterson because of the poor home life her

mother provided.

Hearsay statements contained in reports are admissible. The Supreme
Court of Kentucky is not concerned about the trustworthiness of
information provided for medical treatment or diagnosis that is contained
in patient records. Matthews v. Commonwealth, 163 S.W.3d 11, 27 (Ky.
2005)(harmless error occurred when the self-authentication of the
records failed and no foundation was laid by live testimony). The records
in Matthews included the victim's insurance information, address, and
the medical report. The medical report included a transcription of the
doctor's notes dictated during an examination of the victim, which
detailed the victim's account of the rape and the treatment given by the

doctor. Id. at 21.

Kirk v. Commonwealth involved the prosecution of a 20 year old
murder case. 6 S.W.3d 823, 828 (Ky. 1999). The pathologist who
performed the autopsy on the victim died prior to trial, but the circuit
court admitted his repor'&. The autopsy report was admissible under the
business records exception to the hearsay rule based on the showing
that it was regular practice of the coroner's office to cause such reports

to be produced, that the report was made at or near the time of autopsy,

that the report was made by a person with knowledge—the deceased



























































































