


STATEMENT CONCERNING ORAL ARGUMENT

Appellee Smith agrees that the record is clear and that the applicable law has

been adequately presented by briefs of the parties. However, should the Court wish to

hear oral arguments prior to ruling on the matter, Appellee is prepared to do so.
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I. COUNTERSTATEMENT OF THE CASE

1. On August 22, 2001, Donna Nanny was involved in an automobile
incident in which she claims she was rearended by Smith. There was no damage
to the vehicles (if the nudge even occurred). Ms. Nanny reported a claim for
payment of reparation benefits which she related to the incident.

2. In response to Ms. Nanny’s claim, Kentucky Farm Bureau Mutual
Insurance Company, her PIP carrier, paid to or on her behalf several medical bills,
the last PIP payment being made on October 18, 2001.

3. Appellant Nanny attempted to initiate a personal injury Jawsuit against
Appellee over two years after the incident. The action had to be commenced by
October 20, 2003 since October 18, 2003 (the two year anniversary from the date
of the last PIP payment) fell on a Saturday. The Civil Summons for Appellee Smith
was issued by the Graves Circuit Court Clerk on Tuesday, October 21, 2003.
Likewise, the Complaint of Plaintiff Donna Nanny was stamped filed in the record
on Tuesday, October 21, 2003.

4. Appellant Nanny has since claimed that she personally delivered the
Complaint to the Graves Circuit Court and received a receipt stamped October' 17,
2003. However, Ms. Nanny did not ask the Clerk to issue summons in order to

commence the action on that date despite the time sensitive nature of the

transaction.




5. Nanny makes several false assertions in her Brief that are not supported
by the record on appeal. First, she implies the Clerk accepted summons from her.
[See Appellant’s Brief, p. 7]. That is not true. She did not prepare and deliver a
summons to the Clerk. Second, Nanny makes the “after the fact” implication that
she requested issuance of summons and further claims that the Clerk “represented
that the summons would be issued within the limitations period.” [Appellant’s
Brief, p. 8 and 15]. Appellant’s contention is absolutely false! There 1s NO
EVIDENCE OF RECORD to support her allegation. [The Court should note that
Nanny filed an affidavit with her response to Appellee’s motion for summary
judgment with the Graves Circuit Court in support of her position, but made no
such claims back then. A copy of her affidavit is attached in the Appendix.]

6. Appellant Nanny did not use the Court of Justice website

(http.//courts.ky. gov/forms/formslibrarybycategory. htm) and prepare a summons to

deliver to the Clerk with the Complaint. Furthermore, she did not prepare a
summons from forms available in the Clerk’s office. Judge Stark correctly noted
in his Opinjon and Order, “Here, however, we do not have a summons prepared
and delivered, a request to deliver summons, or a relaxed Federal Standard.” On

the website, the Civil Summons is Form Number 105 and is available to the public.

The user just fills in the blanks. Itis very easy to prepare. [See Appendix].


































