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May it please the Court: Any law student can tell you that a party may not bring

a suit in one court, lose, then turn around and sue the same people for the same
conduct in a different court. But that is what Beverly Miller has tried to do. The
Circuit Court rightly dismissed her second lawsuit, and this Court should affirm.

COUNTER-STATEMENT OF THE CASE

After she spent five years litigating her meritless action through the
federal courts via multiple briefs, hearings, documents produced and depositions
taken — including the deposition of a sitting judge - Beverly Miller has come to the
state courts with her crusade to remain in the courthouse after she was told to
leave. Miller claims she has not had her day in court regarding her termination
from her administrative position with the Jefferson Circuit Court, but in fact the
United States District Court conducted an extensive review of her claims, and the
U.S. Sixth Circuit Court of Appeals affirmed the summary judgmént against her.
This state litigation is nothing more than Miller's dogged refusal to take no for an
answer. This Court should not oblige her, but should affirm the Circuit Court's
decision that this action was barred by claim preclusion, issue preclusion and for
other substantive legal reasons.

A. Factual Background.

For many years, Beverly Miller was the Jury Pool Administrator for
the Jefferson Circuit Court." In 2000, Judge Tom Wine took over as Chief Judge
and began working together with Chief Circuit Court Administrator Tim Vize to

supervise Miller's work with the jury pool. Bombarded with complaints from Miller

' Record (“R.”) 213 [Appx. 3 at 1].



about her workload, Judge Wine responded to her concerns in a memo dated
March 13, 2001.2 It was Judge Wine's opinion that “better time management
would have addressed [Miller's] concerns.”™ But Judge Wine and Mr. Vize
nevertheless began to cross-train other personnel to help the jury pool, provided
a full time, temporary position to cover absences and obtained new computer
software.* Their response did not satisfy Miller.

On April 19, 2001, Miller sent an email with yet more complaints,
but she did not limit herself to Judge Wine. Instead, she broadcast the email to
AOC Director Cicely Lambert, AOC General Manager of Accounting and

Purchasing Lee Guice, and thirty judges throughout the state of Kentucky,

including then Kentucky Supreme Court Justice Martin Johnstone.® Miller's email

complained that her allegedly excessive workload prevented her from using grant
money from the Louisville and Kentucky Bar Foundations to update a jury
orientation video. Miller claimed that the jury pool was “critically understaffed”
(even though a new clerk had been assigned).®

In reality, “Miller's email was more an act of insubordination and complaint
that touched matters of public concern, if at all, only in the most limited sense. It

was also, most probably, an attempt by Miller to exonerate her office for having

2 R. 22 [Exhibit to Complaint].
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failed to produce the juror orientation video, causing the request for a refund of
the grant, as much as it was an expression of workload/staffing problems.”

After researching the proper procedures to follow, Judge Wine
terminated Miller's employment on April 23, 2001. In his termination letter, Judge
Wine expressed dismay that “after our repeated attempts to help, you have
continued to display conduct that ‘is unprofessional and inappropriate ... [and
you] have been hostile and argumentative and displayed insubordinate behavior
to your immediate supervisor Mr. Vize.”®

B. The Federal Case.

Very soon thereafter, Miller filed suit in the United States District
Court for the Western District of Kentucky (“District Court”). The defendant

parties were:

1. The Administrative Office of the Courts.

2. Hon. Thomas Wine, sued individually and, at first, in his
official capacity as Chief Circuit Court Judge for the
Jefferson Circuit Court.

3. Tim Vize, sued individually and in his official capacity as
Jefferson Circuit Court Chief Administrator.

4. Hon. James Shake, sued in his official capacity only as Chief
Circuit Court Judge for the Jefferson Circuit Court. Judge
Shake was added to the litigation as a defendant in April
2002, after he became the new Chief Circuit Court Judge
when Judge Wine's term ended.

Miller brought three claims:

7 R. 220 [Appx. 3].
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1. A claim under 42 U.S.C. § 1983 for infringement of the First

Amendment,

2. A claimed Due Process violation, also using § 1983 as the
vehicle, and

3. A state-law claim for violation of the Whistleblower Act,
K.R.S. § 61.102 et seq. — identical to a claim made in this
case.

1. Dismissal of the Claims Against AOC. The Administrative

Office of the Courts serves the Chief Justice of the Supreme Court in his role as
the executive head of one of the three principal departments of Kentucky
government “as the staff for the Chief Justice in executing the policies and

" AOC is “in fact, inseparable from the office of

programs of the Court of Justice.
the Chief Justice itself.”'® Thus, AOC moved the federal court to dismiss the
claims against it based on Eleventh Amendment immunity. Because AOC is an
integral part of one of the three co-equal branches of state government, the
federal court granted AOC’s motion on September 11, 2001."

After the September 11 Order, Miller no longer had claims against
the AOC itself, but retained the ability to pursue all three claims — First
Amendment, Due Process, and Whistleblower claims — against Judge Wine and
Mr. Vize in their official capacities and in their individual capacities. And when
Judge Shake became Chief Judge of the Jefferson Circuit Court, Miller added
him as a party in his official capacity only. In his capacity as Chief Judge, Judge

Shake stood for AOC's interests throughout the remainder of the case.

9 See Ky. Const. §§ 27, 109, 110(5)(b); K.R.S. § 27A.050.
1 £y parte Farley, 570 S.W.2d 617, 620 (Ky. 1978).
"R, 207 {Appx. 2].




Table 1 shows the claims that were ongoing, or “live,” after the

District Court's September 11, 2001 Opinion (“First Order”).

TABLE ONE 9/11/01 First Order
party defendant First Amdt. due process whistleblower
AOC 11" Amdt. 11" Amadt. 11" Amdt.
Judge Wine - < live> <live> < live>

official capacity

Judge Wine - < live> <live> < live>
individual capacity

Mr. Vize - < live> <live> < live>
official capacity

Mr. Vize - < live> < Jive> < live>
individual capacity

After unsuccessfully moving the District Court to reconsider its
dismissal of AOC, Miller filed this action in the Jefferson Circuit Court.’> She
omitted the First Amendment claim she pressed in District Court, but she
repeated her claim under the Whistleblower Act and framed her due process
claim under Ky. Const. §14." With the federal court litigation embroiled in
discovery, AOC moved the Circuit Court to stay this case; the Circuit Court held
this matter in abeyance pending the outcome of the federal action.**

2. Litigation on the Claims Against Judge Shake, Judge

Wine and Mr. Vize. While the state case was stayed, Miller litigated the issues

surrounding the termination of her employment in the District Court. On June 24,

2004, the District Court granted summary judgment to Judge Wine and Mr. Vize,

'2 Because every sitting judge in Jefferson Circuit Court had received Miller's email, a
Special Judge was assigned: the Hon. Karen Conrad sitting in Oldham Circuit Court.
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individually, on Miller’s First and Fifth Amendment claims. The District Court held
that Eleventh Amendment immunity protected Judge Wine and Mr. Vize in their
official capacities from all claims except those for prospective injunctive relief,
and qualified immunity shielded them in their individual capacities.'®

The District Court evaluated the defendants’ entitlement to qualified
immunity according to a three-part inquiry, the first part of which investigated
“whether a constitutional violation occurred....”*® To establish a violation of the
First Amendment, Miller had to show she “was engaged in constitutionally
protected speech....”17 The threshold question for this element is whether her
speech could be “fairly characterized as constituting speech on a matter of public
concern.”’® As a matter of law, the District Court ruled that no violation of the
First Amendment had occurred.’® After carefully reviewing her “speech,” the
District Court concluded: “Plaintiffs pique is simply not of constitutional
dimension” — and constitutionalizing her “pique” would “cheapen the First
Amendment” and make a federal case out of every statement by a public
employee about government office operations.?

Judge Wine and Mr. Vize also were not liable on Miller's due

process claims. The District Court explained that the rightful inquiry in assigning

5 R. 213 [Appx. 3]
'* R. 218 [Appx. 3]

7 R. 218 [Appx. 3], citing Banks v. Wolfe County Bd. of Educ., 330 F.3d 888, 892
(6™ Cir. 2003)].

'8 R. 219 [Appx. 3], quoting Connick v. Myers, 461 U.S. 138, 146 (1983).
®R. 221 [Appx. 3 at 9].
2R, 221 [Appx. 3 at 9].



liability to Judge Wine and Mr. Vize was whether their conduct was objectively
unreasonable, such that they should have known they were violating a clearly
established constitutional right.2' The District Court concluded that Judge Wine
and Mr. Vize were not objectively unreasonable in terminating Miller without
additional process, because they took “extensive steps” to confirm that she was
not a tenured employee before firing her.?

The table below shows which claims remained live in Miller's

federal court action after the 6/24/04 District Court Order (“Second Order”):

TABLE TWO 6/24/04 Second Order
party defendant First Amendment due process whistle-
blower
AOC 11™ Amdt. 11™ Amdit. 11"
Amdt.
Judge Shake - < live> < live> < live>
official capacity
Judge Wine — 11™ Amdt. as to damages | 11" Amdt. as to < live>
official capacity < live, as to injunctive damages
relief> < live, as to injunctive
relief>
Judge Wine — qualified immunity: qualified immunity: no | <live>
individual capacity no constitutional violation | objectively :
unreasonable conduct
Mr. Vize - 11" Amdt. as to damages | 11" Amdt. as to < live>
official capacity < live, as to injunctive damages
relief> < live, as to injunctive
relief>
Mr. Vize - qualified immunity: qualified immunity: < live>
individual capacity no constitutional violation | no objectively
unreasonable conduct

21 R. 222 [Appx. 3 at 10].
2 R. 222-223 [Appx. 3 at 10-11].




On May 23, 2005, the District Court entered another opinion and
order granting summary judgment on all Miller's remaining claims.2® The official
capacity claims against Judge Shake were dismissed. The Court concluded that
dismissal of all the claims against Judge Wine and Mr. Vize was dispositive as to
the official capacity claims against Judge Shake based on the federal
constitution, as those claims relied on the factual allegations about the conduct of
Judge Wine and Mr. Vize which, in the Second Order, the Court had ruled could

not support liability.?*

As to the whistleblower claim against Judge Shake, the District
Court observed, “Judge Shake is a defendant in his official capacity only and has
no personal involvement in the events at issue in Miller's claims. Miller seeks an
order from this Court ordering Judge Shake to reinstate her should it be
determined that [Judge Wine and Mr. Vize] violated the Whistieblower Act.”* The
District Court took note of the constitutional problems with a federal court
ordering a state official to obey a state law, and hence dismissed the
whistleblower claim against Judge Shake on the basis of the Eleventh
Amendment. The District Court went on to dismiss the official capacity
whistleblower claims against Judge Wine and Mr. Vize on the same grounds as

applied to Judge Shake.?®

2 R. 226-230 [Appx. 4].
4 R. 227 [Appx. 4 at 2].
25 R, 228 [Appx. 4 at 3].
% R. 228 [Appx. 4 at 3].



Then the District Court went on to consider whether Miller was
entitled to collect damages from Judge Wine and Mr. Vize, in their individual
capacities, for violating the whistleblower law. Analyzing this issue from a
perspective akin to that which doomed Miller's First Amendment claim, the
District Court held that Miller was “unable to establish that she reported the type
of information which is protected by the [whistleblower] statute.”®”

The table below shows the basis for the dismissal of each of the

claims in Miller's federal court action after this 5/23/05 District Court Order (“Third

Order”):

27 R. 229 [Appx. 4 at 4].



TABLE THREE 5/23/05 Third Order

party defendant | First Amendment due process whistle-
blower

AOC 11" Amdt. 11" Amdt. 11" Amadt.

Judge Shake — no factual basis no factual basis 11" Amdt.

official capacity

Judge Wine - 11" Amdt. (dmgs.)/ 11™ Amdt. (dmgs.)/ 11" Amdt.

official capacity

no factual basis (inj.)

no factual basis (inj.)

Judge Wine - qualified immunity: qualified immunity: no no statutory
individual no constitutional objectively unreasonable | violation
capacity violation conduct

Mr. Vize — 11" Amdt. (dmgs.)/ 11™ Amdt. (dmgs.)/ 11™ Amdt.
official capacity | no factual basis (inj.) no factual basis (inj.)

Mr. Vize - qualified immunity: qualified immunity: no statutory
individual no constitutional no objectively violation
capacity violation unreasonable conduct

With all of her claims dismissed, Miller appealed to the U.S. Court

of Appeals for the Sixth Circuit. On May 23, 2006, the Sixth Circuit issued its
opinion upholding the summary judgments in favor of all defendants.?® The Sixth
Circuit affirmed the District Court's holding that Miller's e-mail was not speech
protected by the First Amendment.?® As to Miller's due process claim, the Court
concluded that Miller did not have a clearly established right to additional
procedures before her termination, as required to support a claim for a violation

of due process.®® The Sixth Circuit also upheld the District Court's dismissal of

28 R. 160-170 [AppX. 5).
2 R. 166 [Appx. 5 at 7].
% R. 167-168 [Appx. 5 at 8-9].
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the whistleblower claim, pointing out a recent holding of the Kentucky Supreme
Court that the statute does not impose individual civil liability.'

As to all of Miller's official capacity claims, the Sixth Circuit ruled

that Miller waived those claims on appeal by omitting them from _her _opening

brief.3> According to established Sixth Circuit authority, Miller’s failure to discuss
her claims for prospective injunctive relief meant Miller did “not challenge on
appeal” the dismissal of those claims, and therefore the Sixth Circuit disposed of
those claims according to the District Court’s dismissal of them.

The table below captures the basis for the 5/23/06 Sixth Circuit

disposal of each of Miller’s claims on appeal:

TABLE FOUR 5/23/06 Sixth Circuit Decision
party defendant First Amdt. due process whistleblower
Judge Shake — waived waived waived
official capacity
Judge Wine - waived waived waived
official capacity
Judge Wine - qualified immunity: | qualified immunity: | no individual
individual capacity | no constitutional no objectively liability under
violation unreasonable statute
conduct
Mr. Vize — waived waived waived
official capacity
Mr. Vize - qualified immunity: | qualified immunity: | no individual
individual capacity | no constitutional no objectively liability under
violation unreasonable statute
conduct

31 R. 169 [Appx. 5 at 10, citing Cabinet for Families & Children v. Cummings, 163
S.W.3d 425, 434 (Ky. 2005)].

2 R. 164 [Appx. 5 at 5].
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On September 6, 2006, after five years in court and two levels of review, Miller's
federal litigation finally reached its conclusion.

C. Miller’s State Action.

Once the federal case ended, this state court action was no longer
stayed, and AOC promptly moved to dismiss under CR 12 for five reasons:
(1) Because Miller fully litigated the events surrounding her termination, res
judicata (both claim preclusion and issue preclusion) barred her state claims;
(2) Section 14 of the Kentucky Constitution creates no private cause of action;
(3) sovereign immunity precluded Miller's due process claim; (4) applying the
Whistleblower Act to AOC would violate the separation of powers mandated by
the Kentucky Constitution; and (5), if the case went forward, it could only be
heard in the Supreme Court.*®

The Circuit Court granted AOC's Motion to Dismiss on July 2, 2007,
holding that “it is apparent that res judicata precludes this action, as it has
already been fully adjudicated by a previous Court.”* In a nutshell, the court
held:

Upon close and careful review of the claims presented by
Ms. Miller, along with analysis of the applicable case and statutory
law, it seems that Ms. Miller is barred from relitigating her claims
here. Her claims were fully adjudicated in the federal court venue,
and she is not entitled to try this case again in state court. The

rules of res judicata are quite clear and are fully applicable in the
present situation.

¥ R. 125-156.
3 R. 644-46 at 645 [Appx. 1 at 2].
% R. 646 [Appx. 1 at 3].
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The Circuit Court found that claim preclusion barred the action
because there was an identity of parties, the same “transactional nucleus of
facts” and a final judgment on the merits.*® Even though Miller styled her due
process claim under the Kentucky Constitution the second time around, when
she had called it a federal due process claim in the first action, it was still
precluded.”” In addition, the Circuit Court found that issue preclusion also kept
Miller from suing again over the same set of facts because she “had every
opportunity to litigate both [the due process and whistleblower] issues fully and
fairly.”® For these reasons, the Circuit Court dismissed Miller's state Complaint
with prejudice.

Miller then appealed to the Court of Appeals. On August 24, 2007,
the Court of Appeals entered an order recommending a transfer to the Supreme
Court, which this Court granted on August 21, 2008.

ARGUMENT

This Court should affirm the dismissal of Miller's complaint. Miller
spent five years litigating the issues surrounding her termination, and her claims
have already been fully adjudicated to a final resolution by the federal courts.
Accordingly, the Circuit Court correctly held that res judicata precludes Miller's
claims in this case. Both claim preclusion and issue preclusion forbid Miller’s
efforts to take a second pass at the same facts that did not support liability in the

earlier action. Enough is enough.

% R, 644-646.
% R. 644-646.
B R 645 [Appx. 1 at 2].
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Even if it were not abundantly clear that res judicata precludes this
action, there are other legal reasons the Court should affirm its dismissal.
Miller's due process claim under § 14 of the Kentucky constitution fails to state a
claim because there is no private cause of action for wrongful termination under
that section. Sovereign immunity also stands as a barrier prohibiting an
employee of the Court of Justice from bringing such a claim against AOC.
Finally, applying the Kentucky Whistleblower Act to AOC would violate the
separation of powers. For these reasons, AOC respectfully urges the Court to
affirm the Circuit Court ruling in all respects.

L BECAUSE MILLER HAS ALREADY HAD HER DAY IN
COURT, RES JUDICATA BARS THIS CASE.

Res judicata “is basic to our legal system and stands for the
principle that once the rights of the parties have been finally determined, litigation
should end.”® Moreover, “when a court of competent jurisdiction has determined
a fact or question which was actually and directly in issue in a former suit, the
judgment ... is final and conclusive in respect to such fact or question.™®
Kentucky law recognizes res judicata as taking two forms: claim preclusion and

issue preclusion, the latter of which is also called collateral estoppel.*' The

Circuit Court addressed the elements of both claim preclusion and issue

% Slone v. R & S Mining, Inc., 74 S.W.3d 259, 261 (Ky. 2002).

40 cartmell v. Urban Renewal and Community Development Agency of the City of
Maysville, 419 S.W.2d 719, 721 (Ky. 1967).

“' See Yeoman v. Commonwealth, Health Policy Board, 983 S.W.2d 459, 464-65 (Ky.
1998).
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preclusion and held all to be satisfied. Unable to attack this holding on
substantive grounds, Miller resorts to confusing the issues.

A. Although AOC Was Dismissed Entirely on
Eleventh Amendment Grounds, the Official
Capacity Defendants Remained Throughout

the Federal Litigation.

Miller makes a hash of the federal court's Eleventh Amendment

rulings, asking how on earth res judicata can apply when AOC was dismissed
from the federal case relatively early on and Eleventh Amendment immunity is
generally considered a jurisdictional dismissal. AOC has never argued that the
First Order, disposing of the claims against AOC, is sufficient to support the
defense of res judicata. The District Court’s Second and Third Orders, and their
eventual affirmation on appeal, constitute the prior judgment on the merits
against Miller.

Miller states that the federal court dismissed “AOC and other
defendants in their official capacities under the Eleventh Amendment, and
thereafter determined” there was no whistleblower liability. [Miller's Brief at 5.]
Lumping together AOC and the official capacity defendants is both factually
inaccurate and legally misleading. Miller asserts that the District Court
“dismissed the claims against Defendants Vize and Shake in their official
capacities before they were fully litigated, leaving claims against individual
employees only in their individual capacities.” [Miller's Brief at 3.] Miller has the
timing wrong here. As shown above in Tables Two and Three, Miller's official
capacity claims were still alive right up to the end of the District Court litigation,

and were alive on appeal until she dropped them.
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Miller fervently argues that the Sixth Circuit “only decided that
Defendants Wine and Vize were entitled to qualified immunity in their individual
capacities, as they had already been dismissed in their official capacities under
the Eleventh Amendment.” [Miller's Brief at 4.] But she is wrong. The official
capacity claims had “already been dismissed” by the Sixth Circuit because, at the
outset of its opinion, it held Miller had waived all those claims by failing to argue
them.

And Miller alternately ignores and mischaracterizes the presence of
the Chief Judge in the federal court action, perhaps offering this Court some
inadvertent insight into how she happened to waive all her claims on appeal
against the only party to the federal lawsuit with the authority to reinstate her to
the job from which she claims to have been wrongly terminated. Judge Shake in
particular stood for AOC's interests throughout the remainder of the federal
lawsuit. In his official capacity as Chief Judge - and the Circuit Court did not
dismiss him until the Third (and last) Order, having concluded that there was no
factual basis on which Judge Shake could be ordered to reinstate Miller to her
employment with AOC.*?> The Sixth Circuit affirmed the dismissal of the claims
against him because Miller did not pursue them. Miller's neglect does not negate
the fact that this proxy for AOC was present throughout the entirety of the federal
court litigation.

In her effort to confuse all the District Court’'s applications of the

Eleventh Amendment, Miller makes no distinction among the Eleventh

“2R. 227 [Appx. 4 at 2].
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Amendment dismissals in the District Court. In fact there were three different
legal doctrines at play in the three different District Court Orders that invoked the
Eleventh Amendment. A brief review of the role of the Eleventh Amendment in
terms of federal court claims against a state government agency or state
employees is helpful to unravel the tangle in Miller's Brief.
1. The First Order: the Eleventh
Amendment Completely Immunizes a

State Agency as a Party to Federal
Court Litigation.

‘[Tlhe Eleventh Amendment prohibits federal courts from
entertaining suits by private parties against states and their agencies.”® When
Congress intends to allow suits to be brought against states, Congress must
explicitly state its intent to abrogate Eleventh Amendment immunity.** Whether a
plaintiff's claims arise in federal or state court, the state and its agencies are not
subject to suit under 42 U.S.C. § 1983, the enabling statute that gives rise to a
private cause of action for violations of the Fourteenth Amendment (which
selectively incorporates the Bill of Rights against the states). Section 1983 does
not offer the necessarily clear expression of Congressional intent to abrogate the
states’ Eleventh Amendment immunity, and furthermore a state and its agencies
are not “persons” subject to suit under the terms of § 1983.%°

Miller's federal court action alleged violations of the U.S.

Constitution, and thus its vehicle was § 1983. For these reasons, the District

43 See Alabama v. Pugh, 438 U.S. 781, 782, 98 S.Ct. 3057, 3057 (1978).
4 See Quern v. Jordan, 440 U.S. 332, 342, 99 S.Ct. 1139, 1146 (1979).

45 See WIill v. Michigan Dept. of State Police, 491 U.S. 58, 63, 109 S.Ct. 2304, 2308
(1989).
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Court completely dismissed all of Miller's claims against AOC itself in the First
Order.

Although AOC had been dismissed from the federal case in its own
name by the First Order, in all respects but name, the official capacity claims
which remained were claims against AOC. Because § 1983 precludes any claim
directly against a state or its agencies, a plaintiff seeking relief under § 1983
must sue a state officer in his or her “official capacity.” Official capacity suits
merely represent another way of pleading an action against an entity of which an

officer is an agent, and in all respects but name, they are to be treated as a suit

against the entity, which is the real party in interest ¢

2, The Second Order: the Eleventh
Amendment Precludes a Plaintiff
from Recovering Retroactive or
Monetary Relief from  Official
Capacity Defendants But Allows
Those Claims Against Officials in
Their Individual Capacities.

The Eleventh Amendment bars any suits that seek to hold a state

liable for legal or equitable liability for past acts or omiissions from being heard in

federal courts.*’ Compensating a plaintiff for past violation of her legal rights
usually takes the form of money damages, and an award of damages in an
official capacity suit comes from the government entity.*® This potential draw on

the state treasury implicates the Eleventh Amendment: since the state is the real

* See Kentucky v. Graham, 473 U.S. 159, 165-66, 105 S.Ct. 3099, 3105 (1985).

47 See Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 100-01, 104 S.Ct.
900, 907-08 (1984); Edelman v. Jordan, 415 U.S. 651, 94 S.Ct. 1347 (1974).

8 See Doe v. Wigginton, 21 F.3d 733, 736-37 (6th Cir. 1994).

18




- e A BE E W .

"
i
I
I
|
I

party in interest, it is entitled to invoke its immunity from suit even though the
officials are the nominal defendants.*® Thus, a suit against a government actor in
his or her official capacity seeking retroactive relief is barred by the Eleventh
Amendment.*®

By contrast, when a plaintiff seeks prospective injunctive relief to
compel the state officer to‘ comply with federal law in the future, that request
comes under the exception carved out in Ex parte Young.®' The Eleventh
Amendment does not preclude actions against state officers sued in their official
capacities for prospective injunctive or declaratory relief, and claims for
reinstatement are prospective in nature and appropriate for Ex parte Young
actions.’? For these reasons, in the Second Order the District Court specified
that it would dismiss Miller's claims for damages against Judge Wine and Mr.

Vize in their official capacity, while retaining such claims to the extent that Miller

sought prospective injunctive relief.*

The case was different for Miller's claims against Judge Wine and

Mr. Vize in their individual capacities. The application of the Eleventh

Amendment left Miller able to pursue her constitutional claim for monetary

damages against Judge Wine and Mr. Vize in their individual capacities, and to

* See Graham, 473 U.S. at 166, 105 S.Ct. at 3105.

% See Nelson v. Miller, 170 F.3d 641, 646 (6th Cir. 1999).

51209 U.S. 123, 28 S.Ct. 441 (1908).

%2 See Carten v. Kent State Univ., 282 F.3d 391, 396 (6th Cir. 2002).

% Although Judge Shake had not made a similar motion at this time, the same ruling
would extend to bar damages claims against Judge Shake in his official capacity. And
practically speaking, since only Judge Shake had the authority to reinstate Miller, the
official capacity claims against Judge Wine and Mr. Vize were rather pointless.

19



pursue her claim for reinstatement agai‘nst Judge Shake (or Judge Wine or Mr.

Vize) in his official capacity as the proxy for the AOC. In regards to Miller's

constitutional claims, this is as far as Eleventh Amendment immunity extends.
After applying the Eleventh Amendment in the Second Order, the District Court
went on to hold that Miller could not collect monetary damages from Judge Wine
or Mr. Vize because they were protected by qualified immunity. This second
holding was not an Eleventh Amendment holding. It went to the merits of the
constitutional disputes.
3. The Third Order: Miller Was Unable to
Prove Her Claim Under the

Whistleblower Law; Therefore That
Claim Was Dismissed.

In the Third Order, the District Court's determination that Judge

Shake, Judge Wine, and Mr. Vize were not liable in their official capacities was

not based on Eleventh Amendment immunity: it was based on the fact that Miller

could not prove she suffered any violations of her constitutional rights that would

merit reinstatement. _Because prospective injunctive relief was not merited on the

facts, these official capacity claims were dismissed.

As to Miller's whistleblower claim, the Court once again applied the
Eleventh Amendment. The Ex parfte Young doctrine allows a plaintiff to come
into federal court and receive injunctive relief compelling a state officer to comply
with federal law in the future. When a plaintiff alleges that a state official has
violated state law, the basis for the Ex parte Young doctrine — the need to
vindicate the supreme authority of federal law - disappears entirely. In Pennhurst

State School & Hosp. v. Halderman, the U.S. Supreme Court stated, “it is difficult
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to think of a greater intrusion on state sovereignty than when a federal court
instructs state officials on how to conform their conduct to state law. Such a
result conflicts directly with the principles of federalism that underlie the Eleventh
Amendment.”* Accordingly, “the Eleventh Amendment forbids federal courts
from enjoining state institutions and state officials on the basis of state law...."®

It is for this third réason that the District Court applied the Eleventh
Amendment to bar Miller’s official capacity claims under the Whistleblower Act,
KRS § 61.101, et seq. The District Court had no authority to order Judge Shake
(or Judge Wine or Mr. Vize) to reinstate Miller if her whistleblower claim were
found to be meritorious.

But this did not prevent the District Court from considering whether

Judge Wine and Mr. Vize were liable in their individual capacities for damages

under the Whistleblower Act. The District Court conducted that analysis in the
Third Order, and concluded on the merits that she could not prove her claim
under the statute, because she had not made the type of report that statute is
designed to protect.

With this understanding of the District Court’s disposition of Miller's
various claims against the various defendants, we can easily see why the Circuit
Court rightly dismissed Miller's state court action for violating the principles of res

judicata. Either form of res judicata applies to bar Miller's claims in this case.

% 465 U.S. 89, 105-06 (1984).
5 Williams v. Commonwealth, 24 F.3d 1526, 1543 (6th Cir. 1994).
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B. All Elements of Claim Preclusion Are Met.

The three elements of claim preclusion are identity of the parties,
identity of the causes of action, and a resolution on the merits.®® In other words,
claim preclusion asks three questions: are the parties the same, are the causes
of action the same; and has the plaintiff already had her day in court? Here, the
answer to all three questions is an unqualified “yes.”

1. The Defendants in the Federal
Litigation Were AOC’s Proxies.

The “identity of parties” requirement is met because the official
capacity claims were merely a legal fiction by which AOC remained a party to the
federal court action. “For the purpose of the doctrine [of res judicata), a party is
one who has a direct interest in the subject matter of the action and has a right to
control the proceedings, make defense, examine witnesses, and appeal if an
appeal lie.”” Throughout the federal court action, AOC had a direct interest in
the litigation via the defendants named in their official capacities.

As detailed above, official capacity suits are a legal fiction to allow
plaintiffs to sue state agencies for violations of federal rights, and merely
represent another way of pleading an action against an entity of which an officer

is an agent. The U.S. Supreme Court has held that in_all respects but name,

official capacity suits are to be treated as a suit against the entity, which is the

real party in interest.”® Hence, Miller's official capacity claims in the federal case

% See Yeoman, 983 S.W.2d at 465.
% Barnett v. Commonwealth, 348 S.W.2d 834, 835-36 (Ky. 1961) (emphasis added).
%8 See Kentucky v. Graham, 473 U.S. at 166.
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were, “in all respects but name,” claims against AOC ifself. If Miller had prevailed
on her official capacity claims in the federal court action and Judge Shake had
been ordered to reinstate Miller to her previous employment as a remedy, it
would have been AOC who placed Miller back on the payroll.

Miller admits that official capacity claims offer the privity that gives
rise to res judicata, but she attempts to distinguish her circumstances by stating
that the Sixth Circuit decision only addressed Judge Wine and Mr. Vize in their
individual capacities, “as they had already been dismissed in their official
capacities.” [Miller's Brief at 4.] As shown above, the District Court did not fully
dismiss the official capacity claims against Judge Shake, Judge Wine and Mr.
Vize until the final Third Order. And Miller had every right and opportunity to
pursue those claims before the Sixth Circuit, but she failed to do so.

Miller's further hypotheticals about the Eleventh Amendment and
official versus personal capacity claims arise from her misstated facts about
which claims were present at what point in the federal litigation. And Miller's
arguments as to the Whistleblower Act are likewise pointless. Although (as
argued more fully below) the application of the Whistleblower Act ought to be
preciuded altogether against AOC and its privies for constitutional reasons, the
District Court fuIIy considered the merits of Miller's Whistleblower Act claim. It
determined that Judge Wine and Mr. Vize could not have violated the statute,
because Miller had not reported any information of the type that statute protects.
This holding is binding against Miller in this action as she attempts to hold AOC

liable for that same conduct by Judge Wine and Mr. Vize.
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Miller admits in her brief that the re judicata applies to a party or its
privies. [Miller's Brief at 3.] Miller tried to get out from under the obvious effect of
this rule of law by saying that the defendants in the federal case were only AOC'’s
privies in their official capacities. [Miller's Brief at 4.] Certainly, Judge Shake
was AOC's privy in the federal court action, since he was named only in his role
as AOC'’s official representative. But Judge Wine and Mr. Vize were also privies
of AOC, both officially and individually: they were employees of the Court of
Justice, and the federal court held that they acted in the course and scope of
their employment for all the actions of which Miller has complained. Indeed,
Miller has pled her Complaint in this case accordingly, describing Judge Wine
and Mr. Vize in the Complaint as AOC's “agents and/or employees.”>® Kentucky
law clearly holds that judgment in a suit against a servant is res judicata in a later
case against the master. This Court held over fifty years ago:

[Tlhe rule is general and well settled that where the liability, if any,
of a principal or master to a third person is purely derivative and
dependent entirely on the principle of respondeat superior, a
judgment on_the merits in favor of the agent or servant ... is res

judicata in favor of the principal or master though he was not a
party to the action.®

Identity of the parties is present here. The first element of claim preclusion is

indisputably satisfied.

% Complaint at § 6, R. 2.

® Overstreet v. Thomas, 239 S.W.2d 939, 941 (Ky. 1951). See also 18 Moore’s Federal
Practice 3d ed. §131.40[3][f] ("Generally, an employer-employee or agent-principal
relationship will provide the necessary privity for claim preclusion with respect to matters
within the scope of the relationship, no matter which party is first sued.”)
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2. This Case Involves the Same
Transactional Nucleus of Facts as in
the Federal Court Case.

There is an identity of issues when a party presents an issue before
a second court that concerns the same controversy as was presented in a first
court. This Court has held: “The key inquiry in deciding whether the lawsuits
concern the same controversy is whether they both arise from the same
transactional nucleus of facts.” The factual nucleus before the federal courts -
Miller's termination and the facts surrounding it -- is identical to the factual
nucleus presented in this case.

In this case as in the federal court action, Miller asserts that Judge
Wine and Mr. Vize terminated her without regard to her right to process, and in
retribution for her email regarding the return of grants for the jury pool video. In
the federal court, she said this action violated her rights under the U.S.
Constitution and Kentucky’s Whistleblower Act. Here, she asserts the
Whistleblower Act and her rights under the Kentucky constitution. Miller's
complaint in this state case specifies that AOC allegedly violated her rights “by
and through” the actions of Judge Wine and Mr. Vize in terminating her.
Undoubtedly, this is the same transactional nucleus of facts as at issue in the

federal case: the facts at issue are exactly the same.

Miller says the issues in this case are different from the federal
case because here she has framed her due process complaint under the

Kentucky Constitution instead of the U.S. Constitution. [Miller's Brief at 6.] As

8' Yeoman, 983 S.W.2d at 465.
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discussed below, Miller has no claim under the KentL;cky Constitution. But
assuming she did, that would not save her from the effects of res judicata. Any
asserted differences in her legal theories are irrelevant under the “transactional
approach” Kentucky courts use to determine whether the claims are the same for
res judicata purposes.?? As the Kentucky Court of Appeals has said, when

considering the second element of claim preclusion, courts should look at a claim

in “factual terms and to make it conterminous with the transaction regardless of

the number of substantive theories, or variant forms of relief flowing from those

theories, that may be available to the plaintiff...."®* Claim preclusion extends to

all causes of action that could have been raised in the first lawsuit, whether they

were raised or not %

There was nothing to stop Miller from raising her state-law due
process claim in the federal court action. Perhaps she did not bother since it
would have duplicated the federal due process cause of action she was already
pursuing. Whatever her reason, the choice was hers and it has already been
made. Miller cannot possibly deny that her state-law due process claim arises
from the same “transactional nucleus of fact” as did her federal due process

claim. The second element of claim preclusion is clearly satisfied.

52 See Smith v. Bob Smith Chevrolet, Inc., 275 F. Supp. 2d 808, 813 (W.D. Ky. 2003);
Sidney Coal Co. v. Massanari, 221 F. Supp. 2d 755, 775 (E.D. Ky. 2002).

 pDennis v. Fiscal Court of Bullitt County, 784 S.W.2d 608, 610 (Ky. App. 1990)
(emphasis added).

8 See Appx. 1 at 3, citing Montana v. U.S., 440 U.S. 147, 153 (1979) [R. 646].
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3. There Was a Final Decision on the
Merits of Miller's Federal Claims.

In challenging this third element of claim preclusion, Miller avers
that “AOC and its employees in their official capacities were summarily dismissed
as a party without the litigation of a single claim against it.” [Miller's Brief at 8]
As AOC has shown above, Miller's portrayal is flat wrong. Although Miller's
claims directly against AOC were dismissed early on for lack of subject matter
jurisdiction, the District Court considered and issued a final order on the merits of
all the claims against Mr. Vize, Judge Wine and Judge Shake in their official
capacities. The official capacity claims against the AOC employees persisted
until the District Court’s final Third Order, in which they were dismissed on the
merits. These official capacity claims were alive on appeal until Miller chose to
waive them. Her choice of appellate strategy does not make the dismissal of her
claims any less merits-based.

Kentucky law states, “When a case is not disposed of on any
preliminary or interlocutory question, the decision or judgment reached is final.”®®
In Dennis v. Fiscal Ct. of Bullitt Cty., the Court of Appeals noted that a final
decision or judgment is reached on the merits when a case is not disposed of for
lack of jurisdiction, for improper venue, for failure to join a party, or by special

court order.®® Miller's insistence that the direct claims against AOC were

% See Burlew v. Fid. & Cas. Co. of New York, 276 Ky. 132, 122 S.W.2d 990, 992 (1938).
In Burlew, the plaintiff's federal court action was dismissed on statute of limitations
grounds. That determination was held to be res judicata in a subsequent state court
action, as the federal court had jurisdiction of the parties and subject matter, and the
judgment was final between the parties or their privies on the subject matter. /d. at 995.

% Dennis, 784 S.W.2d at 610.
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essentially dismissed for lack of subject matter jurisdiction [Miller's Brief at 8] is
irrelevant. The federal court in this matter had jurisdiction of the parties and the
subject matter when it ruled in favor of AOC’s employees and privies in a final
decision on the merits. This is so as to the individual capacity claims and the
official capacity claims.

Miller's allegations against AOC in this matter, like the allegations
against Judge Shake in the federal court action, are based on the conduct of
Judge Wine and Mr. Vize. As the District Court's Second Order makes clear, in
order to resolve the question of qualified immunity the court had to determine
whether Miller's constitutional rights were actually violated and whether Judge
Wine and Mr. Vize should have known they were acting unconstitutionally. It
found that there was no violation of Miller's constitutional rights, and that Judge
Wine and Mr. Vize had acted reasonably. Accordingly, Miller's individual
capacity constitutional claims were dismissed on the merits. Then in the Third
Order, the Court dismissed the official capacity claims because there was no
factual basis for them. This was a merits determination, not a procedural
disposition. The District Court also reached the merits of the Whistleblower Act
allegations in the Third Order, concluding that Judge Wine and Mr. Vize had not
violated the statute because Miller had not made a “report” of the type the statute
is designed to protect.

A qualified immunity analysis like that conducted by the District

Court in the Second Order is a decision on the merits. In Mayronne v. Vaught,®”

87 655 So0.2d 390 (La. Ct. App. 1995). A copy of this authority is Appx. 6 hereto.
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the Louisiana Court of Appeals addressed facts very much like the ones at issue
here, where a man filed an action in federal court against government employees
alleging violations of the U.S. Constitution, the federal court dismissed the
defendants on the basis of qualified immunity, and thereafter, the plaintiff filed
suit in state court under similar theories of state law based on the same facts.
He asserted that his state law claims were not barred because the federal court
dismissed his claims based on a lack of subject matter jurisdiction. In ruling
otherwise, the Louisiana court held:

Contrary to plaintiffs assertions, qualified immunity does not

remove_the adjudication of Section 1983 claims from the federal

courts, but rather provides an affirmative defense. Qualified

immunity does not act as an absolute bar, but rather as a threshold

over which a plaintiff must pass to continue litigation. Accordingly

... [tlhis was a determination on the merits of the case itself. not a

jurisdictional determination. By this ruling, the federal court
specifically recognized that it had jurisdiction.... %

In a similar case, the Wyoming Supreme Court held that a dismissal on qualified

immunity grounds was a resolution of the merits, where — as in this case - the
court had resolved substantive questions about the plaintiff's rights.®°

In this case, when the District Court accepted the qualified

" immunity defense on the merits, there were no facts left to support the official

capacity claims. The Court of Appeals considered these merits dismissals and

upheld the results below. That decision does not lose any of its preclusive effect

because Miller waived her official capacity claims on appeal. It is no different

% Id. at 393.

69 University of Wyoming v. Gressley, 978 P.2d 1146 (Wyo. 1999). A copy of this
authority is Appx. 7 hereto.
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than if Miller had chosen to file an appeal only as to the individual capacity
claims: the final judgment against her on the official capacity claims would still
stand.

It would turn res judicata on its head if Miller could spend five years
isuing AOC’s employees in federal court for allegedly wrongfully terminating her
employment; lose because those employees did nothing illegal; and then sue
AOC itself in state court for the very same acts by the employees. The parties
are the same, there is one transactional nucleus of fact giving rise to identical
causes of action, and a final decision on the merits of the claim was reached in
the federal court action. Miller's claims in this state court action are precluded in
their entirety.

C. Issue Preclusion Is Also Present Here.

The Circuit Court correctly found that claim preclusion barred
Miller's claims, and went on to say that the elements of issue preclusion were
also present. [Opinion at 2.] Issue preclusion requires: “(1) identity of issues;
(2) a final decision or judgment on the merits; (3) a necessary issue with the
estopped party given a full and fair opportunity to litigate; (4) a prior losing

litigant.””® Al four elements are present here.”" As discussed above, there is

" Moore v. Commonwealth, 954 S.W.2d 317, 319 (Ky. 1997).

™ Miller facetiously says she could assert issue preclusion against AOC because the
Sixth Circuit stated, “Because the Appellees concede that Miller was not given any
notice or a hearing prior to her termination, we conclude that Miller has satisfied her
burden.” In quoting that language, Miller inserts a parenthetical incorrectly defining
“‘burden” as “showing whether, for summary judgment purposes, she had an interest
protected by the U.S. Constitution's Due Process Clause.” [Miller's Brief at 10.] In fact,
that “burden” Miller satisfied was only that of showing she did not receive the “process”

(continued...)
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identity of issues since all the claims in both lawsuits arise from the same
transactional nucleus of facts, and the federal courts reached a final decision on
the merits. There is no question that Miller is a prior losing litigant. Only the third
element of issue preclusion has not yet been discussed, and it too is satisfied on
the facts here.

The issue Miller seeks to re-litigate in this case was already fully
litigated in the federal case -- whether the conduct of Judge Wine and Mr. Vize in
terminating her employment was legal and appropriate. Under the doctrine of

issue preclusion, any “issues which are germane to, implied in, or so essentially

connected with the actual issues in a previous case... are precluded from being

raised in a later case between the parties or their privies.”’?> As the Circuit Court
held, the two issues in this case are “1) did [Miller] receive due process in her
termination, and 2) was her termination the result of her ‘blowing the whistle.’
The record indicates that Ms Miller had every opportunity to litigate both issues
fully and fairly.” [Opinion at 2.] Both issues presented in this Complaint were
germane to Miller’s loss in the federal action.

Miller insists that her state due process claim raises issues that
were not litigated in the federal court case, because “[dJue process protection

under the Kentucky constitution” is “distinct in character and history” from the U.S

(...continued)

of notice or a hearing. The Sixth Circuit did not hold that process was “due” merely by
finding that Miller received no process.

2 Norrell v. Electric & Water Plant Board, 557 S.W.2d 900, 902-903 (Ky. App. 1977)
(emphasis added).
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Constitution. [Miller's Brief at 6.] Miller is driven to suggest that her case be
analyzed from first principles because she cannot evade the ample case law in
which Kentucky courts have analyzed a procedural due process claim like hers,
presented under the Kentucky Constitution, employing the same analysis used
for federal due process claims.”® This Court has previously stated that
procedural due process claims under the Kentucky Constitution are subject to the
Mathews test established in the federal courts.”* Quite clearly, Miller has already
had the opportunity to fully and fairly litigate the due process claim.

Additionally, Miller asserts that “Kentucky's test for qualified
imhuniw is more stringent than the federal test, in that Kentucky requires a good
faith element.” [Miller's Brief at 6.] Even if true, this point is irrelevant. In
addressing qualified immunity the federal court resolved the underlying issues —
namely, that none of Miller's rights were violated, and that Judge Wine and Mr.

Vize were reasonable in dismissing her without process because they fully

% See, e.g., Romero v. Admin. Office of the Courts, 157 S.\W.3d 638, 640-41 (Ky. 2005)
(same analysis used under both Kentucky and federal law to determine whether
individual has protectable property interest); Transp. Cab. v. Cassity, 912 S.W.2d 48, 51
(Ky. 1995) (resolved procedural due process claims presented under Ky. Const. § 2 and
U.S. Const. Amdt. 14 using same principles of federal due process jurisprudence as to
both); Division of Driver Licensing v. Bergmann, 740 S.W.2d 948, 952 (Ky. 1987)
(incorporated into Kentucky jurisprudence the three-prong federal due process analysis
adopted by the U.S. Supreme Court in Mathews v. Eldridge and applied by the District
Court here); Commonwealth v. Raines, 847 S\W.2d 714, 727 (Ky. 1993) (overruled on
other grounds) (employing federal due process standard to determine both state and
federal due process claims); Pappas v. Ky. Parole Bd., 156 S.W.3d 303, 305-306 (Ky.
App. 2004) (applied same analysis to resolve both federal and state due process
challenges); see also Pigeons’ Roost, Inc. v. Commonwealth of Ky., 10 S.W.3d 133, 135
(Ky. App. 1999) (noting same due process standard under Kentucky and federal
constitutions for determining constitutionality of statute).

" Commonwealth of Ky. Nat. Resources & Environ. Protection Cab. v. Kentec Coal Co.,
177 S.W.3d 718, 735 (Ky. 2005) (J. Roach dissenting) (citing Transp. Cab. v. Cassity,
912 S.W.2d 48, 51 (Ky. 1995); Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893 (1976).
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investigated and determined she was not a tenured employee. Though Kentucky
law provides an alternative avenue whereby Miller could defeat qualified
immunity, by establishing the defendant’s subjective ill intent, she makes no new
allegations in her state court Complaint as to ill intent. Her Complaint in this
action only alleges that a due process violation arises from AOC’s “erroneous
belief” that she was an at-will employee, and that is the same and only allegation
she made under the U.S. Constitution’s due process provision.”®

Miller reads the law far too narrowly by insisting that the issue of
her due process cause of action was not litigated in the federal case because
she has framed it under the Kentucky Constitution rather than the U.S.
Constitution. The Circuit Court was correct in holding that both claim preclusion
and issue preclusion operate to bar Miller's claims in this case. |n addition to the
res judicata grounds that prohibit Miller from pressing her Complaint against
AOC, AOC respectfully states that the Complaint must be dismissed because the
claims it contains are legally meritless.

il. SECTION14 OF THE KENTUCKY CONSTITUTION

CREATES NO PRIVATE CAUSE OF ACTION FOR
WRONGFUL DISCHARGE.

Count | of Miller's Complaint in this case contended that Miller's

termination violated her due process rights under the Kentucky Constitution,

7 Furthermore, the federal factual findings are conclusive that the defendants did not act
with the subjective intent to harm Miller or with a corrupt motive: The District Court found
that the defendants took deliberate steps to ensure their actions conformed to the law by
seeking legal advice as to Miller's status as a tenured or non-tenured employee; Judge
Wine implemented some of Miller' suggestions; and Judge Wine concluded that better
time management on Miller's part would have alleviated the problems of which she
complained, and that Miller's conduct was unprofessional, inappropriate and

insubordinate.
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Section 14.”° Aside from the fact that Miller's due process rights have already
been Fully litigated, this Count also fails for the equally compelling reason that
there is no private cause of action for wrongful discharge in violation of due
process in this state. This Court “has specifically rejected a wrongful discharge
claim based upon Section 14, holding that ‘Section 14 has nothing to do with
employment rights as such.””’

In Boykins v. Housing Authority of Louisville, a Housing Authority
employee sued for wrongful discharge under Section 14, alleging that she had
been terminated because she had filed a separate negligence action against the
Housing Authority.”® This Court held that Section 14 did not provide a cause of
action for wrongful discharge and stated explicitly that Section 14 has “nothing to
do with employment rights.” The trial court correctly granted summary judgment
because there was no “employment-related nexus between the constitutional
policy stated in § 14 and Boykins’ discharge.””®

In the 2005 case Baker v. Campbell County Board of Education,
the Court of Appeals examined Boykins and proclaimed it a “very specific
holding” that § 14 has nothing to do with employment rights.®® Accordingly, the

Baker court concluded that Boykins compelled the dismissal of a similar claim for

"® Section 14 provides, “All courts shall be open, and every person for an injury done him
in his lands, goods, person or reputation, shall have remedy by due course of law, and
right and justice administered without sale, denial or delay.”

" Baker v. Campbell County Board of Education, 180 S.W.3d 479, 484 (Ky. App. 2005)
(quoting Boykins v. Housing Authority of Louisville, 842 S.\W.2d 527 (Ky. 1992)).

78 842 S.W.2d 527, 530.
S Boykins, 842 S.W.2d at 530.
8 Baker, 180 S.W.3d at 484 & n.25.
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retaliatory refusal to hire in violation of § 14.8' And as this Court pointed out in
Kentucky Center for the Arts v. Bemns, Section 14 “protects our citizens against
legislative action to limit or deny access to the courts to pursue existing causes of
action for physical injury and wrongful death.”® It does not create a private
cause of action claim for wrongful discharge.

Because there is no claim for wrongful termination under
Section 14 of the Kentucky Constitution, the Circuit Court was correct to dismiss
Miller's claim. This Court should affirm its ruling. In her brief, Miller has not
pointed the Court to any case authorizing a private litigant to bring a cause of
action for wrongful termination under § 14. The two cases Miller cites, Ludwig v.
Johnson, and Biber v. Duplicator Sales & Serv., Inc., do nothing to support her
position. Ludwig merely held that the guest statute, which would have made
drivers immune from lawsuits brought by their passengers, was unconstitutional
under Kentucky Constitution §§ 14, 54 and 241.5° In Biber, the Court of Appeals
considered whether Kentucky should adopt the so-called “intra-corporate
immunity rule” for defamation cases.®* In declining to do so, it noted in passing
that § 14 supported the right to recover for injuries to reputation.®® Neither case

created a private right of action for wrongful discharge under § 14.

81 See id.

82 801 S.W.2d 327, 328-29 (Ky. 1990) (emphasis added).
8 243 Ky. 533, 49 S.W.2d 347 (Ky. 1932).

8 155 S.W.3d 732 (Ky. App. 2004).

8 See 155 S.W.3d at 737.
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To the contrary, Kentucky courts have squarely rejected such

claims: ‘the Kentucky Supreme Court has specifically rejected a wrongful

discharge claim based upon Section 14, holding that ‘Section 14 _has nothing to

do with employment rights as such.”"%® Contrary to Miller's assertion, this quote

from Boykins is not dicta. It was necessary for the Supreme Court in Boykins to
determine if Kentucky Constitution § 14 had a “nexus” to employment rights in
order to decide whether that section created a cause of action for wrongful
discharge on the facts of the case. Try as she might, Miller cannot sidestep the
unequivocal language and the obvious import of these cases: there is no private
cause of action for wrongful discharge under Ky. Const. § 14. Boykins and Baker
govern this case and fully support the Circuit Court’s decision to dismiss Miller's
claim under § 14 of the Kentucky Constitution.

Miller implies that it is anomalous to allow claims for damages
under the federal due process provisions and not authorize parallel claims under
our state’s charter. But what she overlooks is that in the federal system,
Congress has enacted an enabling statute -- 42 U.S.C. § 1983 -- that expressly
authorizes such claims for damages. By contrast, the Kentucky legislature has
not.®” To do so would require the General Assembly to enact an express waiver

of the Commonwealth’s sovereign immunity — a course of action which,

% Baker v. Campbell County Board of Education, 180 S.W.3d 479, 484 (Ky. App. 2005)
(quoting Boykins v. Housing Authority of Louisville, 842 S\W.2d 527, 530 (Ky. 1992)
(emphasis added)).

8 See Clark v. Kentucky, 229 F. Supp. 2d 718, 726-27 (E.D. Ky. 2002) (noting “there is
no enabling statute similar to § 1983 that would provide the basis for a plaintiff to sue
directly under the Kentucky constitution, in this case, §§ 2 and 10).
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according to our state Constitution, is a unique responsibility of the legislature
and involves policy judgments that should be left to that body of government.®

Perhaps because the case law is flatly against her on § 14 of the
Kentucky Constitution, Miller casts about for other provisions of the Kentucky
Constitution that might somehow support her claim, and settles on §§ 2 and 13
[Miller's Brief at 12-13.] But there is one small problem with these arguments:
Miller's due process claim is not based on either of these sections. Count | of her
Complaint, which contains her due process claim, is titled “Violation of the
Plaintiffs Right to Due Process of Law Under Section 14 of the Kentucky
Constitution” and alleges that AOC “violated the Plaintiff's right to due process of
law guaranteed by Section 14 of the Kentucky Constitution.” [Complaint {16, R.
2]. Nowhere in her Complaint does Miller even mention any other constitutional
provision, much less §§ 2 and 13. Thus, her reliance on case law interpreting
§§ 2 and 13 is misplaced and adds no support for her claim.

At any rate, just as with § 14, Miller has offered the Court no
Kentucky case that would authorize a cause of action for wrongful discharge
under § 2. And her reliance on § 13 is way off base. Section 13 contains
Kentucky's double jeopardy and “takings” clauses. The takings clause provides:
“nor shall any man’s property be taken or applied to public use without the
consent of his representatives, and without just compensation being previously

made to him.” Section 13 does not, as Miller contends, protect all “intangible

8 See Ky. Const. § 231 (“The General Assembly may, by law, direct in what manner and
in what courts suits may be brought against the Commonwealth.”)
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property rights.” [Miller's Brief at 13 n.9.] Folger v. Commonwealth, the case
Miller cites for that proposition, does not hold so broadly and, in any event, has
been overruled.®® Certainly, no case under §§ 2 or 13 recognizes a claim for
damages for Wrongful discharge in the employment context. Under Kentucky
law, there is no independent claim for damages relating to wrongful termination
based on § 14 of the Kentucky Constitution. The Circuit Court correctly ruled that
Miller's case, including the claim based on § 14, should be dismissed.

. SOVEREIGN IMMUNITY BARS MILLER’S DUE PROCESS
CLAIM AGAINST AOC.

Even assuming Miller could bring a claim under §14 of the
Kentucky Constitution, sovereign immunity bars Miller's state due process claim
against the AOC, which is part of the judicial branch of state government.

A. AOC is the Administrative Arm of One of
the Three Branches of State Government.

The Kentucky Constitution divides the powers of state government
among “ihree distinct departments.” the legislative, the executive, and the
judicial.®® The judicial department, also called the Court of Justice, is one of
these three separate branches of state government, and the Administrative

Office of the Courts is its administrative arm.”’ The Kentucky Constitution

® See Folger, 330 S.W.2d 106 (Ky. 1959) (party’s contractual distributorship right was
compensable when land was condemned for public use), overruled, Cumberland River
Qil Co. v. Commonwealth, 350 S.W.2d 700 (Ky. 1961) (similar contractual right was not
compensable). Although Miller fails to note it, the other case she cites in this portion of
her brief was overruled also, though on different grounds than those for which she cites
it. See V.T.C. Lines, Inc. v. City of Harlan, 313 S.W.2d 573 (Ky. 1957), overruled in part,
Haney v. City of Lexington, 386 S.W.2d 738 (Ky. 1964).

% Ky. Const. §§ 27, 109.
* See also Ky. Const. § 110(5)(b); KRS 27A.010.
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granted the Chief Justice the authority to establish the AOC as part of the Court
of Justice, providing in § 110(5)(b) that: “The Chief Justice of the Commonwealth
shall be the executive head of the Court of Justice and he shall appoint such
administrative assistants as he deems necessary.” This constitutional mandate
is fulfilled in Chapter 27A of the Kentucky Revised Statutes, which provides: “The
Administrative Office of the Courts is created to serve as the staff for the Chief
Justice in executing the policies and programs of the Court of Justice.”®?

Thus, AOC is the staff that serves the Chief Justice of the Supreme
Court in his or her role as the executive head of the Court of Justice, one of the
three principal departments of Kentucky government. This Court has observed
that AOC is even more closely connected with the state than an ordinary state

agency: AOC is “in fact, inseparable from the office of the Chief Justice itself.”®*

B. AOC is Entitled to Sovereign Immunity.

As a department of the state, the Court of Justice and its
administrative arm AOC are immune from suit under principles of sovereign
immunity. Sovereign immunity is “an inherent attribute of the state,” which
precludes suit against the state government unless there is an explicit waiver.%
In Yanero v. Davis, the Supreme Court reiterated that absolute sovereign

immunity bars actions against the Commonwealth and its political subdivisions.%

%2 KRS 27A.050.

% Ex parte Farley, 570 S.W.2d 617, 620 (Ky. 1978). See also City of Covington v. Court
of Justice, 784 S.W.2d 180, 180 (Ky. 1990) (“The AOC is the staff for the Chief Justice in
executing the policies and programs of the Court of Justice.”).

% See Yanero v. Davis, 65 S.W.3d 510, 523-24 (Ky. 2001).
% See id. at 517-18.
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As an integral part of one of the three constitutional branches of state
government, AOC is entitled to sovereign immunity under Yanero.

Miller contends that her claim, for an alleged due process violation
under § 14, is not just “an ordinary action for negligence,” and therefore
sovereign immunity does not act as a bar. [Miller's Brief at 16.] She is wrong.
The courts of this state have made it abundantly clear that § 14 does not “trump”
§ 231, the section of the Constitution that recognizes state sovereign immunity.

In Wood v. Board of Education of Danville, Kentucky's then-highest
Court held that a board of education was entitled to sovereign immunity.*® The
plaintiffs contended that §§2, 14 and 26 of the Kentucky Constitution
superseded sovereign immunity and gave them a right to sue, but the Court
rejected this argument:

The doctrine of sovereign immunity had acceptance in our system
of jurisprudence before the adoption of our first Constitution. It was
then embodied therein and it must be recognized that whatever
may have been intended by Sections 2, 14 and 26 of the Kentucky
Constitution, under which appellants seek redress, it was not
intended that those sections should in any way impinge on the right
of the Commonwealth by its General Assembly under Section 231
to direct in what manner and in what courts suits may be brought

against it. Thus, it is concluded that effect must be given to
Section 231.%

Likewise, in Kentucky Center for the Arts v. Bemns, this Court held

that § 231, as a specific provision, overrides §§ 14, 54 and 241 as general

% 412 S.W.2d 877, 879 (Ky. 1967). Yanero v. Davis has now clarified that boards of
education are not entitled to absolute, sovereign immunity but are cloaked with a more
limited variety of immunity called “governmental immunity.” Yanero, 65 S.W.3d 510.

% See id. at 879.
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provisions of the Constitution.®® Similarly, in Clark v. Kentucky,® the U.S. District
Court for the Eastern District of Kentucky dismissed a plaintiffs claims under
§§ 2 and 10 of the Kentucky Constitution against the Commonwealth and the
Department of Alcohol Beverage Control. That Court explained:

The plaintiff does not cite any authority for the proposition that he
may seek money damages from the Commonwealth of Kentucky
for a violation of his rights as established by the Kentucky
Constitution, and the Court can find none. The principles of
sovereign immunity “preclude[] the maintaining of any suit against
the state unless the state has given its consent or otherwise waived
its immunity.” Yanero v. Davis, 65 S.W.3d 510, 517 (Ky. 2001) ...
Because the Commonwealth has not waived its sovereign
immunity, the plaintiffs constitutional claims against the
Commonwealth must be dismissed.'®

Miller relies on Bell Corp. v. Commonwealth’®" to argue that the
eminent domain portions of Kentucky's constitution, §§ 13 and 242, embody a
consent to suit when “private property is taken for public use.” The easy answer
to this is that Miller did not bring her due process claim under either of these

2 But an additional reason this contention is not persuasive is that

sections.'®
these provisions, on their face, have no applicability to a wrongful discharge
lawsuit. Section 13 provides: “[N]or shall any man's property be taken or applied

to public use without the consent of his representatives and with just

% 801 S.W.2d 327, 329 (Ky. 1990); see also Lexington-Fayette County Urban County
Government v. Smolcic, 142 S.W.3d 128 (Ky. 2004) (sovereign immunity also trumps
jural rights doctrine) (quoting Fields v. Lexington-Fayette County Urbane County
Government, 91 SW.3d 110, 112 (Ky. App. 2001)).

% 229 F. Supp. 2d 718, 727 (E.D. Ky. 2002).
1% Clark, 229 F. Supp. 2d at 727.

101 172 S.W.2d 661 (Ky. 1943).

192 See Section Il, supra, at 37.
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compensation being previously made to him.” Section 242 states: “Municipal and
other corporations, and individuals invested with the privilege of taking private
property for public use, shall make just compensation for property taken, injured
or destroyed by them; which compensation shall be paid before such taking.”
These sections plainly address compensation to people when the government
condemns their real property. They have no relevance here.

C. AOC Has Not Waived Sovereign Immunity.

Miller next contends that whistleblower claims under K.R.S.
§ 61.101 et seq. are not barred by sovereign immunity because that statute
contains an implied waiver by including “political subdivisions” of the state in the

definition of “employer.” This is a straw-man argument. AOC is not arguing that

sovereign immunity bars Miller's whistleblower claim, only her due process claim.

Miller cites to no case holding that a claim under § 14 somehow overcomes the

sovereign immunity recognized in § 231. To the contrary, Wood makes clear it

does not.

Not deterred, Miller offers the nonsensical assertion that the

purported waiver of sovereign immunity in the Whistleblower Act somehow

applies to her due process claim. [Miller's Brief at 15.] Aside from the absurdity

of this idea, it flies in the face of Kentucky jurisprudence on waivers of sovereign
immunity. “[S]overeign immunity prohibits absolutely the making of a claim
against the state without an express waiver.”'® This Court has left no room for

doubt about how explicit a waiver must be, stating in Withers v. University of

193 Commonwealth v. Whitworth, 74 S.W.3d 695, 700 (Ky. 2002).
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Kentucky: “We will find waiver only where stated ‘by the most express language

or by such overwhelming implications from the text as [will] leave no room for any

other reasonable construction.’'*

Miller argues that because the definition of employer in the
Whistleblower Act includes state agencies, that statute somehow acts as an
implied waiver of other types of claims against those state agencies ~ claims that
do not arise under the whistleblower statute. Make no mistake: Miller is arguing
for an “implied waiver.” But as Withers and its progeny make clear, there is no
such thing under Kentucky law. Waivers must be so explicit there is no room for
any other interpretation.'®

In Withers, for example, this Court applied the “explicit waiver” rule
and was unwilling to “infer” a waiver of sovéreign immunity from the UK Medical
Center's purchase of medical malpractice insurance. Similarly, in Lexington-
Fayette Urban County Government v. Smolcic,'® the Court held that the Board
of Claims Act’s waiver of sovereign immunity for “municipalities” did not impliedly
waive Lexington Urban County Government’'s sovereign immunity, as it was a
county entity. Again in Commonwealth v. Whitworth,'”” the Court held that,

although the Board of Claims Act allowed claims against municipalities for

1% Withers v. University of Kentucky, 939 S.W.2d 340, 346 (Ky. 1997) (quoting Murray v.
Wilson Distilling Co., 213 U.S. 151 (1909)) (emphasis added).

15 Withers, 939 S.W.2d at 346.
16 142 S.W.3d 128 (Ky. 2004).
97 74 S.W.3d 695, 700 (Ky. 2002).
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breaches of written agreements, the court would not infer a waiver for oral
contract claims.

“Waiver[s of sovereign immunity] cannot be assumed by the
courts.”'%® But that is just what Miller wants this Court to do. Her argument is at
odds with longstanding law of this Commonwealth on sovereign immunity and
waivers, and the Court should decline her suggestion. AOC is shielded by
sovereign immunity from Miller's due process claim, and there has been no
waiver. This is another reason for this Court to affirm the Circuit Court's opinion
dismissing Miller's due process claim.

IV.  APPLYING THE KENTUCKY WHISTLEBLOWER ACT TO

AOC VIOLATES THE SEPARATION OF POWERS
MANDATED BY THE KENTUCKY CONSTITUTION.

The Whistleblower Act, KRS 61.101 et. seq., purports to contain a
waiver of sovereign immunity in KRS § 61.101(2) by including the
“Commonwealth of Kentucky, or any of its political subdivisions” in the definition
of “employer.” But In discussing this provision, Miller's Brief confuses sovereign
immunity with separation of powers. Even if this statutory section is a valid
waiver of sovereign immunity, the separation of powers established by
Kentucky's charter still may preclude a statute from applying to another branch of
government. Thus, for purposes of this argument, we assume the whistleblower

law contains a valid, and sufficiently explicit, waiver of sovereign immunity. Still,

1% Board of Trustees of Kentucky Retirement Systems v. Commonwealth, 251 S.W.3d
334, (Ky. App. 2008).




applying the Act to the AOC’s personnel decisions would violate the separation of
powers demanded by this state’s constitution.

Under the Kentucky Constitution, the three branches of government
-- the legislative, judicial and executive -- each are “confined to a separate body

of magistracy.”'®

The Commonwealth’s charter prohibits these departments,
and any “person or collection of persons, being of one of those departments,”
from exercising any power that properly belongs to either of the others.''® The
“separation of powers doctrine is fundamental to Kentucky’s tripartite system of
government and must be ‘strictly construed.” '

The separation of powers provisions of the Kentucky Constitution
demand that the legislative department may not act in any way that interferes
with the exclusive functions that the Constitution assigns to the judicial
department. ''? Legislative acts that impair or impede the judicial function violate
the constitutional separation of powers.'®  For instance, in Martin v.
Administrative Office of the Courts, this Court stated, “The Court of Justice is an

independent branch of state government and not subject to interference in the

management and use of its budget by the General Assembly.”""*

199 Ky. Const. § 27.
"% Ky. Const. § 28.

" Elk Horn Coal Corp. v. Cheyenne Resources Inc., 163 S.W.3d 408, 422 (Ky. 2005)
(internal citation omitted).

12 See Horn by Horn v. Commonwealth, 916 S.W.2d 173, 176 (Ky. 1995), reh’q denied
(1996); O'Bryan v. Hedgespeth, 892 S.W.2d 571, 575-77 (Ky. 1995).

113 See Horn, 916 S.W.2d at 176.
114107 S.W.3d 212, 214 (Ky. 2003).
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AOC is an integral part of the Court of Justice, the judicial
department of Kentucky state government. The Kentucky Constitution expressly
vests the Court of Justice with “exclusive authority to manage its own affairs” in
regard to, inter alia, appointments of court personnel and disciplinary actions.*'®
This Court has held that the Kentucky Constitution’s exclusive grant of authority
to the Court of Justice to manage and discipline its employees is one of the
“core” powers that the legislative department may not infringe.""® This Court held
in Ex parte Farley that the judicial department's exclusive control over its
employees, and personnel actions relating to them, arises directly from the
Constitution and is indispensable to the independent operation of the Court of
Justice:

The Court of Justice and its officers and employes (sic) are the
judicial department of the Commonwealth. Const. §§ 27, 28, 109.
The Court of Justice is a “unified judicial system for operation and

administration.” Id., § 109. ... Const. § 110 expressly recognizes
the authority of the Supreme Court “to exercise control of the Court

of Justice.” The existence of such authority ... is, of course
indispensable to a ‘“unified judicial system for operation and
administration.”... Const. § 110(5) directs the Chief Justice to

appoint such administrative assistants as he deems necessary.
KRS 27A.015 provides for an administrative office of the courts
(hereinafter AOC) and a director of that office to serve as the staff
of the Chief Justice in executing the policies and programs of the
Court of Justice. Clearly, this office and its director and employes
are part and parcel of the judicial department of the state. They are
in fact, inseparable from the office of the Chief Justice itself.'"’

As this Court has pointed out, the references in the Kentucky

Constitution to the judicial branch’s authority to manage its own administrative

1% See Ky. Const. § 116; Horn, 916 S.W.2d at 175-76.
1% See Horn, 916 S.W.2d at 176.
"7 See Ex parte Farley, 570 S.W.2d 617, 620 (Ky. 1978).
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functions did not appear in the 1975 judicial amendments by accident. “Their
purpose is to make it unmistakably clear that the judicial branch of this state
government has exclusive authority to manage its own affairs.”’® The
administration and review of employee disciplinary actions with respect to Court
of Justice employees are among the core powers that the Constitution reserves
exclusively to the Court of Justice.'"® Because the Chief Justice’s exclusive
authority to prescribe the practices for managing and disciplining Court of Justice
personnel is integral to the independent function of the Court of Justice, the
General Assembly was, and is, without authority to interfere in the Court of
Justice’s personnel decisions and procedures. KRS 61.101 and KRS 61.102
purport to place limits on the authority of the Court of Justice to discipline its
employees, and purport to prescribe a process and forum for resolving employee
grievances of the Court’s actions. As applied here, the statute plainly invades
the exclusive constitutional authority of the Court of Justice to manage its own
administrative and personnel functions.

Miller's citation to Jones v. Commonwealth'? is inapposite. Jones
construed earlier decisions of this Court that “[tjhe Administrative Office of the
Courts, as an inseparable part of the Office of the Chief Justice, cannot properly

be sued in any of the other courts of this state.”’?' In Jones, a tenured member

"'® See Ex parte Auditor of Public Accounts, 609 S.W.2d 682, 685 (Ky. 1980).
"9 See Horn, 916 S.W.2d at 176.
120 471 S.W.3d 53 (Ky. 2005).

21 Martin v. Administrative Office of the Courts, 107 S.\W.3d 212, 214 (Ky. 2003). See
also Ex parte Auditor of Public Accounts, 609 S.W.2d 682 (Ky. 1980); Ex parte Farley,
570 S.W.2d 617 (Ky. 1978).
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of the Division of Pretrial Services appealed his termination pursuant to Court of
Justice policies and procedures. The AOC conducted a hearing and upheld the
termination, and the employee appealed to the Employee Grievance and Appeal
Committee, which affirmed. When the employee appealed to the Franklin Circuit
Court, the court, following Martin, transferred the case to the Supreme Court.'?2
The Supreme Court acknowledged and reaffirmed the holding of Ex
parte Farley and Martin v. Administrative Office of the Courts that “the
jurisdiction to hear and determine any cause that has as its ultimate objective a
judgment declaring what this court must do or not do is vested exclusively in this
court, for the very simple reason that our Constitution makes it the highest court
of the state and gives it the authority to exercise control of the Court of
Justice.”'?® But the Court went on to distinguish the case before it because it
was an appeal of an administrative action. “Where Martin, Auditor of Public
Accounts and Farley concerned original suits against agencies of the Court of
Justice, however, Petitioner's action in the Franklin Circuit Court was an appeal
from a personnel action taken by the AOC.”'?* Because the Court did not have
the resources to hear direct appeals from AOC administrative decisions, the
Court decided to extend comity to KRS §13B.140, and to allow such appeals to

be heard first in Circuit Court.'?®

122 Jones, 171 S.W.3d at 54.

12 Jones, 171 S.W.3d at 54 (quoting Ex parte Farley, 570 S.W.2d 617, 622 (Ky. 1978)).
24 Id. at 55 (emphasis in original).

125 /d

48




The misfit of Jones to this case is immediately apparent. Jones did
not involve an action of the legislature that infringed upon one of the “core
powers” of the Court of Justice. Instead, it was the appeal of an administrative
action, which the Court, as a matter of efficiency, returned to the Circuit Court to
review. In contrast to that scenario, however, when this Court has encountered
legislative overreaching into the core powers of the Court of Justice, it has shown
no reluctance to invalidate the action.'?

The Chief Justice may, as a matter of comity, agree to be governed
by a statute that would otherwise invade the separate province of the Court of
Justice.” That has not happened here. The Chief Justice has done nothing to
suggest that the Court of Justice would extend comity to this statute, and, in fact,
AOC and Judge Shake, as his representatives, took the position throughout
Miller's federal court action that separation of powers precludes the statute from
being applied to AOC. Applying the Whistleblower Act to AOC violates the
separation of powers, and this Court should affirm the Circuit Court’'s decision
dismissing Miller's whistleblower claim.

CONCLUSION

The Circuit Court quite rightly saw that Miller's state court
Complaint was nothing more than a second action against the same parties in
interest, over the same set of facts that were disposed of in the federal courts.

The federal courts have already spent five years litigating the issues relevant to

%6 See Horn, 916 S.W.2d; Ex parte Farley, 570 S.W.2d 617.
77 See, e.g., Jones, 171 S.W.3d 53.
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this matter. Miller's attempts to assign liability for the actions of Judge Wine and
Mr. Vize in terminating her employment with AOC were already dismissed as
meritless. Moreover, the Kentucky Constitution does not provide for or allow the
claims Miller seeks to press against AOC in this action. This Court should affirm
the decision of the Circuit Court to, finally, send Miller away from the courthouse
for good.
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