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STATEMENT REGARDING ORAL ARGUMENT

Appellee Home Federal Savings and Loan Association requests oral

argument to assist with clarification of the issue, arguments, and authorities

presented, and to respond to inquiries of the Court.




COUNTERSTATEMENT OF POINTS AND AUTHORITIES

STATEMENT REGARDING ORAL ARGUMENT ........eeeeeeecveeeeeeeas i
COUNTERSTATEMENT OF POINTS AND AUTHORITIES.............reeane. ii
COUNTERSTATEMENT OF THE CASE ... eeeeeeeeeeeeeeeeeeesressessensesssneses 1
KRS 286.6-107......eieeeeeeeeeeeeeeeeeeeaeeessseresssseeseemsssesssssssoass 1,6,14,16,21,25
A. Statutory and Legislative HIStOrY....ooooiooiooeeoeeeeeeeeeeeeeeeeeeeeeeeeeeeeenanae 2
Section 883g-5 of Carroll’s Kentucky Statutes.........c.ccoceeeececcacn.e. 2,21

National Credit Union Admin. v. First National Bank & Trust Co., 118
S.Ct. 927 (1998)...eeeeeeceeeeeeee ettt teseesee e seesaeneaen 2,15,19, 26,27
KRS 290.080. .....eeee e et veeaeaaas 4,6,21
KRS 290.170(2). - e eeeeee e e ettt 4,6,22
Model Uniform Credit Union Act of 1977, Art. 4, Section 4.10........4,25
Baldwin's KRS—1984 Acts Issue at 1148.........cooooiomeoeeeeeeeeeeeeeeeeenne 6
Senate BIll 255. ... ... 5,11
BOB KAR B:070. . ..o e e 6
B2KY. R 1497 ... e 6
B2 KY. R LA, e 7

B. Procedural History and Rulings before the Franklin Circuit Court..... 7

Potter v. Bruce Walters Ford Sales, Inc., 37 SW.3d 210 (Ky. App.

2000)......ceeeeieieetaten et e e e ettt sttt an s enn s e arsesenesaenaasentesen 11,21

Chevron U.S.A., Inc. v. Natural Resources Defense Council. Inc.,
467 U.S. 837 (19B4)....neeeeeeereneeteeetemeeeeeasena e e e e seemeenesaenseteesaenns 12
- = KRS B A T30 oo 13
KRS 286.6-125. ...ttt e 13, 14, 27
C. Opinion Affirming by the Kentucky Court of Appeals....................... 13
ARGUMENT ......oeeeeeeeeeeeeereeeeeeesessessssssesscesetssaeasssanemeeaseaaeeeeaeaemeasaseseasseannnonsessesans 15
I. The Standard of Review Is De NOVO......oeeeeeeeeeeeeeeeannnns veeetateraatestaaaeaans 15

Martin Co. Home Health Care v. Cabinet for Health & Family Serv., 214
SW.3d. 324 (KY. APP- 2007) ....ceeeeeeetemeeeeteetsteeeeeeteeeee e e essaeeeetessenansens 15

Chevron USA, Inc. v. Natural Resources Defense Council, Inc., 104 S. Ct. 2778
(1984) ..o eeeeeteeseessseeesieseiennateeeeaeaseeeeammaaneeeeese e e nmeeeeeeeaannae 15
i




Camera Center, Inc. v. Revenue Cabinet, 34 SW3d 39 (Ky. 2001).................... 15
II. KRS 286.6-107(2) Does Not Permit Geographic Fields of Membership........ 16
Stephenson v. Woodward, 182 SW.3d 162 (Ky. 2006) ........ceeeeeemrrreeennnnnes 16
AIK Selective Self-Insurance Fund v. Minton, 192 S'W.3d 415 (Ky. 2006) ...... 17
Lewis v. Jackson Energy Coop. Corp., 189 SW.3d 87 (Ky. 2006j)...................... 17
Schwindel v. Meade Co., 113 S.W.3d 159 (Ky. 2003) ..o 17,19
Commonwealth v. Harris, 59 SW.3d 896 (Ky. 2001)..........ccccerremnnncne. 17,18,19
Commonwealth v. Holloway, 225 SW.3d 404 (Ky. 2007).......ccoverioeieeenenees 18
Hale v. Combs, 30 SSW. 3d 146 (Ky. 2000) .......ccccoiiimiriiriireiceiercneteiee e 18

General Motors Corp. v. Book Chevrolet, Inc., 979 SW. 2d 918 (Ky. 1998) ....19
North Carolina Saving & Loan League v. North Carolina Bankers Assoc., 276

S.E2d 404 (IN.C. T981)...cneiineecicccccc et eaennas 20, 26
II1. The Statutory History of KRS 286.6-107(2) Establishes Legislative Intent to

Exclude Geographic Fields of Membership. .........cooooroiiiiiiieiiieeceeieeeeeaeee 21
Godby v. Commonwealth, 187 S'W.3d 857 (Ky. App. 2006)........................ 22,24
Brown v. Sammons, 743 S.W.2d 23 (Ky. 1988).......c.commereee 22

Haven Point Enterprises, Inc. v. United Kentucky Bank, Inc., 690 S.W.2d 393
(KY- 1985)...ceceeimcecncrcectcitcmcte et ns b s s ss s et s s st s sannenas 22
Inland Steel Co. v. Hall, 245 SW.2d 437 (Ky. 1952) .....c.comiiieeene 23
Commonwealth v. Plowman, 86 SSW.3d 47 (Ky. 2002) .......ccccooeneeinieeennne 23

IV. The Legislative History of KRS 286.6-107(2) Establishes Legislative Intent
to Exclude Geographic Fields of Membership. ........cccocoviviiimriiecececeeeeeeen. 24
Fiscal Court v. City of Louisville, 559 S.W.2d 478 (Ky. 1977).......ccccovvrrvmnnnn. 25
Travelers Indem. Co. v. Reker, 100 SW.3d 756 (Ky. 2003) ........cccoevemeeerniennenne. 26
- Commonwealth v. Allen, 980 S.w.2d 278 (Ky. 1998) ..o 26

V. The Purpose of KRS 286.6-107 Is Not Rendered Meaningless by Exclusion
of Geographic Fields of Membership. ... iieoieieceeeeeeeeeeeeneeeeenaeaaeas 26

V1. The Effect of the Lower Courts’ Decisions on the Parties is Fair and
REASOMADIC. ... ..eeeeeeeeeeeeeeeeeeeeeeettereeesssssssossssssssssssssessssssnresssssenssssassssssssrnnnnnsnns 27

VII. Statutory Interpretation Must Be Confined To The Narrow Issue
Presented — Whether Geographic Fields Of Membership Are Permitted by

KRS 286.6-107(2)......oeceeeeeenmeececniacmeneiaesemsmemsacssssesescasssasesessasasnsesssessasnsenesssaneseas 28
Bailey v. Commonwealth, 70 SW.3d 414 (Ky. 2002)...............c..cooiiiennen 28




CONCLUSION........coiirtreeieretesctnsetsesarassasssmessesesasssssassssessserssssansessnsassemsrasessnressnesssnsanss 28

APPENDIX - Index of Exhibits and Exhibits 1-9

v




COUNTERSTATEMENT OF THE CASE

Appellee Home Federal Savings and Loan Association (“Home Federal”)
provides the following supplemental information concerning the single issue of
law presented on appeal, the parties, the statutory background, and the
procedural history.

Appellants raise only one question of law for review: whether the
Commonwealth of Kentucky’s Office of Financial Institutions (“OFl”), now
known as the Department of Financial Institutions (“DFI”),! is authorized by the
plain language of KRS 286.6-107 to approve geographic fields of membership by
state-chartered credit unions. Appellants’ Motion for Discretionary Review and
Appellants’ Brief focus exclusively upon the statutory construction of KRS 286.6-
107(2), which states: “Credit union memberships shall be limited to persons
having a common bond of similar occupation, association or interest.” KRS
286.6-107(2).

Appellants, Members Choice Credit Union, Beacon Community Credit

Ynion, Service Once Credit Union, C&O Credit Union, Greater Kentucky Credit

1 Effective June 16, 2008, the Commonwealth of Kentucky Office of Financial Institutions (“OFI")
was reorganized as the Department of Financial Institutions (“DFI”), as indicated by the
Commonwealth of Kentucky ex rel Office of Financial Institution’s Motion to Substitute Counsel,
filed August 16, 2008, in the Kentucky Court of Appeals proceeding, Case Nos. 2007-CA-02353 -
2007-CA-02384. The Kentucky Court of Appeals Opinion Affirming of October 31, 2008, refers to
the “OFL,” consistent with the name of the office when the briefs were filed before the Court of
Appeals. There is no question that the Court of Appeals Opinion Affirming applies with equal
force and effect to the DFL. (See Exh. 1, Kentucky Court of Appeals Opinion Affirming,
10/31/08, at footnote 1, stating, “By Order entered on September 29, 2008, Charles A. Vice,
Commissioner of The Office of Fimancial Institutions (n/k/a Department of Financial
Institutions), was substituted for Cordell G. Lawrence, Executive Director of The Office of
Financial Institutions.”) Hereinafter, the Office of Financial Institutions (“OFI”), now known as
the Department of Financial Institutions (“DFI”), will be referred to as “OFl/DFL"




Union, Inc., and Kentucky Employees Credit Union, are state-chartered credit
unions that wish to continue to offer credit union membership to new members
based upon the new members’ place of residence. They argue that the language
of KRS 286.6-107 authorizes the OFI/DFI to grant geographic-based charters to
state credit unions. Appellee, Home Federal, a federally-chartered savings and
loan, takes the position that it does not. The Kentucky Court of Appeals and the
Franklin Circuit Court agreed with Appellee Home Federal. (Ky. Ct. App.
Opinion Affirming, 10/31/08, at 3, attached hereto and incorporated by
reference in full herein as Exh. 1; Franklin Cir. Ct. Opinion & Order, initially
entered 10/25/07 and finalized by docket entry on 11/2/07, attached hereto and
incorporated by reference in full herein as Exh. 2, R. at 528-558.) Notably, the
OFl1/DFI has not filed nor joined the appeal before this Court.

A. Statutory and Legislative History

Since 1922, the Kentucky General Assembly has regulated the formation
of state-chartered credit unions in Kentucky. Section 883g-5 of Carroll’s
kentucky Statutes initially contained no limitations on the categories of persons

eligible to join state-chartered credit unions.2 (Exh. 3, attached.) This changed in

2 Credit unjons are regulated in the United States under a dual system: they may apply for
charter, become chartered, and then be regulated either by the government of a particular state or
by the federal government. Federal law permits the federal chartering of eredit unions pursuant
to the Federal Credit Union Act, 12 USC § 1759, and federal credit unions are regulated by the
National Credit Union Administration. Historically, at both the state and federal levels, credit
union membership has been limited to specifically defined categories or “fields” of membership.
See generally, National Credit Union Admin. v. First Nat. Bank & Trust Co., 118 S.Ct. 927 (1998).
Section 109 of the Federal Credit Union Act defines fields of membership for federal credit
unions. Three states do not charter or permit state-chartered credit unions at all pursuant to state
law. In these states, credit union organizers may apply for federal charter.
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1940, when the Kentucky General Assembly began to define the permissible
“fields of membership,” the categories of people or groups eligible for
membership in state-chartered credit unions. In 1940, the General Assembly
amended Section 883g-5 to authorize four fields of membership, including a
geographic field, also known in the industry as a “community” field of
membership. The membership limitations of the statute in 1940 stated:

[M]embership in each corporation, organized under the terms of
this Act, shall be limited, within the several corporations so
organized, to those persons, societies, associations, co-partnerships,
and corporations, who or which, independent of their membership
in the credit union, shall have a mutual affiliation, one with
another, by either (1) duly enrolled membership in a religious or
social, or education group or association, or (2) by identity of
profession, occupation, trade or business, so long as members of
such profession, occupation, trade or business are bona fide
members of a common bona fide profession, occupation, trade or
business group, or (3) by the identity of their employer, or (4) by
their location for common residential or occupational purposes,
within an area, to be defined in the bylaws, containing, at the time
the credit union is so organized, not more than two thousand
persons, societies, associations, co-partnerships, or corporations,
who or which, by the purchase of shares and election to
membership, might become members of such credit union.

Exh. 3,-attached hereto and incorporated by reference in full herein.)




In 1942, the General Assembly renumbered and recodified Section 883g-5
as KRS 290.080; no substantive changes were made at the time3 (Exh. 4,
attached.) Section 290.080 continued to define the fields of membership for state-
charted credit unions in Kentucky until 1984, when the statute was repealed and
replaced with a significantly different provision for membership.

In 1984, the Kentucky General Assembly repealed KRS 290.080 and
enacted KRS 290.170(2), pursuant to Senate Bill 255. The legislative history of
Senate Bill 255 is instructive. The General Assembly patterned the first draft of
Senate Bill 255 after the Model Credit Union Act of 1979. The Model Credit
Union Act of 1979 provided for specific, limited fields of membership as follows:

Credit Union membership may include, but is not necessarily limited to

groups having a common bond of similar occupation, association or

interest, or to groups who reside within an identifiable

neighborhood, community, or rural district, or to employees of a

common employer, or to persons employed within a defined

business district, industrial park or shopping center, and members

of the immediate family of such persons. (Emphasis added.)

Model Uniform Credit Union Act of 1979, Art. 4, Sec. 4.10. (Emphasis added;

Exh. 5, attached and incorporated by reference in full herein.)

3 KRS 290-080(2) (now repealed) stated: Membership in each corporation shall be limited to those
persons, societies, associations, partnerships, and corporations, which independent of their
membership in the credit union, have mutual affiliation by either: a) Duly enrolled membership
in a religious, social or educational group or association; b) Identity of profession, occupation,
trade or business so long as members of such professions, occupation, trade or business are bona
fide members of a common bona fide profession, occupation, trade or business group; c) Identity
of their employer; or d) Location for common residential or occupational purposes, within an
area to be defined in the bylaws, containing, at the time the credit union is organized, not more
than two thousand persons, societies, associations, partnerships, or corporations eligible to
become members of such credit union.




As originally drafted and introduced, Section 11(2) of Senate Bill 255
stated:

Credit union membership shall be limited to persons having a
common bond of similar occupation, association or interest, or to
persons who reside within an identifiable neighborhood,
community, or rural district, or to employees of a common
employer, or to persons employed within a defined business
district, industrial park or shopping center, and members of the
immediate family of such persons.

(Exh. 6A, Journal of the Senate of the General Assembly of the Commonwealth
of Kentucky Regular Session of 1984, Vol. 1 at 477, attached and incorporated by
reference in full herein; Exh. 6B, printing of Senate Bill No. 255, 2/14/84,
attached and incorporated by reference in full herein.)

The similarities between the credit union membership criteria stated in the
Model Credit Union Act and this draft of Senate Bill 255 are obvious. The
difference between them is the General Assembly’s replacement of the Model

Act’s permissive, broad statement that “membership may include, but is not

”

necessarily limited to groups . . .” with the requirement that, “membership

shall be limited to persons . . . .” (Emphasis added; see italicized terms in

provisions cited above, noting differences for comparison.) Thus, even in the
earliest draft of Senate Bill 255 based upon the Model Act, the General Assembly
replaced select terms from the Model Act with language that is more narrow and
restrictive. -

The draft of Senate Bill 255 that ultimately passed into legislation and was

enacted into law by the Kentucky General Assembly limited the criteria for




membership even further. Specifically, Senate Bill 255 as adopted was revised
from the earlier draft, quoted above, to delete the express authorization for
geographic fields of membership. (Exh. 6A, containing original provision for
membership criteria in Section 11(2) at page 477 and revised Section 11(2) at page
487-488.) Senate Bill 255 as amended, adopted, and codified as KRS 290.170(2)
stated in its entirety: “Credit union membership shall be limited to persons
having a common bond of similar occupation, association or interest.” (Id. at
487-88; Exh. 7, Baldwin's KRS—1984 Acts Issue at 1148, attached and
incorporated by reference in full herein.) There was no provision for
“geographic” or “community” fields of membership. (Exhs. 6A & 7.)

In 2005, KRS 290.107(2) was renumbered as KRS 286.6-107(2). Otherwise
unchanged, the renumbered statute continues to limit the fields of membership
to “persons having a common bond of similar occupation, association or
interest.” KRS 286.6-107(2). Thus, the Kentucky statute defining the fields of
memberships for state-chartered credit unions has omitted specific reference to
geographic fields of membership continuously since 1984, when thé General
Assembly enacted KRS 290.107(2) pursuant to revised Senate Bill 255. (Exhs. 6A
&7.)

Despite the statutory history and the express terms of KRS 290.107(2), in
2006, the OFI/DFI proposed an administrative regulation captioned “required
filing for application to amend or establish bylaws to serve community field of

membership.” See 808 KAR 3:070, 32 Ky.R. 1497 (Exh. 8, attached). The OF1/DFI




withdrew the administrative regulation less than one month later in the face of
formal protests. 32 Ky.R. L-12 (Exh. 9, attached). Appellee Home Federal
thereafter discovered that the OFI/DFI had adopted an informal policy by which
it continued to authorize credit union membership based upon a geographic field
of membership after KRS 290.080 had been repealed, despite the fact that express
authorization for geographic fields had been deleted from the statute 4

B. Procedural History and Rulings before the Franklin Circuit Court

Home Federal brought suit on May 31, 2006, in Franklin Circuit Court
against the Commonwealth of Kentucky, ex rel. the Office of Financial
Institutions and Cordell G. Lawrence, Executive Director, challenging this policy.
(R. at 1-37; see n. 1, supra.) Home Federal requested that the court enter
declaratory judgment finding that (1) the General Assembly no longer authorizes
credit union membership based on geographic fields and (2) the OFI/DFI
exceeded its delegated powers by approving charters and bylaws of credit
unions that permit such fields of membership. (R. at i-37.)

- On February 8, 2007, Home Féderal filed a Motion for Summary
Judgment seeking a declaration that the OFI/DFI acted outside the scope of
its administrative authority by approving credit union charters or by-laws
which permit geographic fields of membership. It maintained that the
General Assembly limited the fields of membership in KRS 286.6-107 to

"persons having a common bond of similar occupation, association or

4 As noted previously, the OFI/ DFI is not appealing the lower courts’ decisions before this Court.

7




interest." (R. at 148-150).

The OFI/DFI sought to postpone consideration of the Summary
Judgment Motion until after discovery had been completed. Its Motion to
Stay Response to the Motion for Summary Judgment (R. at 164-68) was
heard on February 26, 2007. During the hearing, counsel for OFl/DFI
admitted that he could not tell the court what facts were in dispute. (VR
No.1; 2/26/07; 9:22:16). The court noted that it read the pending motion to
present a pure issue of law, but advised that it would permit discovery if the
OFI/DFI in responding to the Motion for Summary Judgment could identify
a genuine issue of fact. (VR No.1; 2/26/07; 9:26:30). More directly, the court
instructed the OFI/DFI to file an affidavit identifying any disputed issues of
fact so that the question of whether discovery was necessary could be
revisited. (VR No.1; 2/26/07; 9:24:09, 9:26:42).

Members Choice Credit Union, Beacon Credit Union, Service One
Credit Union, C&O Credit Union, Greater Kentucky Credit Union, Inc. and
Kentucky. Employees Credit Union (hereinafter collectively, “the
Intervening Credit Unions” or “Appellants”) moved to intervene on March
6, 2007. (R. at 173-74). By order dated March 19, 2007, they were permitted
to intervene and respond to Home Federal's pending Motion for Summary
Judgment. (R. at 185-86.) The Motion for Summary ]udg.;ment was fully
briefed by the OFI/DFI (R. at 433-511) and the Intervening Credit Unions.

(R. at 200-15).



































































