


INTRODUCTION

The Commonwealth responds to the direct appeal of William Harry Meece from
the Warren Circuit Courts final judgment convicting appellant of three counts of murder,
first degree robbery and first degree burglary and sentencing appellant to three death

sentences.



STATEMENT CONCERNING ORAL ARGUMENT

The Commonwealth does not believe that oral argument is necessary in this appeal

because the issues are sufficiently addressed in the parties’ briefs.
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COUNTERSTATEMENT OF THE CASE

On February 27, 2003, William Harry Meece was indicted for the murders, first
degree burglary, and first degree robbery of Joseph Wellnitz, Elizabeth Wellnitz, and
Dennis Wellnitz. Transcript of Record, hereinafter (TR 1 at 1-5). The indictment also
charged appellant with complicity to commit each crime. (TR 1 at 6-10). Appellant’s first
trial commenced in November, 2004. However, after several days of jury selection the
appellant, on November 15, 2004, motioned the court to withdraw his plea of not guilty
and to enter a plea of guilty to all of the charges contained in the above indictment. (TR 5;
651). Under the terms of the plea agreement the Commonwealth recommended that the
appellant be sentenced to life without the possibility of probation or parole for twenty-five
years, and the appellant agreed to give truthful statements regarding his involvement in the
cold-blooded murders of the Wellnitz family and to testify against his co-defendant Meg
Wellnitz Appleton. (Id. at653-654). After giving two post-plea statements to authorities
on November 15, 2004, and December 15, 2004, the appellant suddenly did a 180 degree
turnabout and sought to withdraw his plea of guilty. (VR 5; 671).

After appellant’s competency was established the trial court sustained appellant’s
request to withdraw his guilty plea and proceed to trial by order entered June 2,2005. (TR
6: 772-774). Following an evidentiary hearing on July 31, 2006, the trial court ruled that
the post-plea statements given by appellant on November 15, 2004, and December 15,
2004, would be admissible against appellant at trial. (TR 10; 1424). Inboth of these
sworn statements the appellant acknowledged that he murdered the Wellnitz family and

detailed the planning and carrying out of the crime. At trial these statements were utilized

by the Commonwealth. (See Arguments [-I1I below).




In addition to his own admissions of guilt, the Commonwealth also presented the
sworn statement of appellant’s co-defendant, Margaret “Meg” Wellnitz. (VR12; 9/5/06,
1:45:00 et seq). During her video taped sworn statement, Ms. Wellnitz explained how the
weapon used to kill her family was obtain by herself and the appellant. She further
incriminated the appellant and herself for killing her parents and brother. (1d.).
Appellant’s ex-wife, Regina Meade, also gave testimony that directly incriminated the
appellant in the murders of the Wellnitz family. (VR 10; 8/31/06, 4:41 :08-5:10:33; VR11;
9/1/06, 9:20:35-1:42:36). The Commonwealth was also permitted to introduce appellant’s
subsequent Fayette County conviction for complicity to commit murder.

Following the presentation of the all of the evidence in this case the jury retired to
deliberate and ultimately returned a verdict finding the appellant guilty of three counts of
murder, first degree burglary, and first degree robbery. (TR10; 1462-1467). Thereafter,
the penalty phase commenced, during which mitigation evidence and evidence of
aggravating circumstances were presented to the jury. After considering all of the
evidence and the arguments of counsel the jury found beyond a reasonable doubt that each
of the three murders were committed while the appellant was engaged the commission of
burglary in the first degree and robbery in the first degree. The jury also found beyond a
reasonable doubt that the appellant committed the murders for purpose of recelving money
or profit and that the acts of killing were intentional and resulted in multiple deaths. (TR
10; 1479-1489). Thus, the jury recommended the appellant be sentence to death for each

of the three murders, and twenty years each for the robbery and burglary to be served

consecutively for 40 years. (Id. at 1479-1492). The trial court entered its final judgment




convicting appellant of the above crimes and sentencing the appellant in accordance with
the jury’s recommendations on November 13, 2006. (TR 11; 1631-163 8). Appellant’s
notice of appeal was filed on November 27, 2006. Additional facts will be developed

below as needed to support the Commonwealth’s arguments.

PRELIMINARY ARGUMENT

PRESERVATION--DEFAULT—-WAIVER
The standard for review of unpreserved error in death penalty cases is set forth in

Sanders v. Commonwealth, 801 S W.2d 665 at 668 (Ky. 1991):

Where the death penalty has been imposed, we nonetheless
review allegations of these quasi [unpreserved] errors.
Assuming that the so-called error occurred, we begin by
inquiring: (1) whether there is a reasonable justification or
explanation for defense counsel's failure to object, e.g.,
whether the failure might have been a legitimate trial tactic;
and (2) if there 1s no reasonable explanation, whether the
unpreserved error was prejudicial, i.e., whether the
circumstances in totality are persuasive that, minus the
error, the defendant may not have been found guilty of a
capital crime, or the death penalty may not have been
imposed. All unpreserved issues are subject to this analysis.
[Citations omitted.]

Also see Perdue v. Commonwealth, 916 S W.2d 148, 154 (Ky. 1996); Tamme V.

Commonwealth, 973 S.W.2d 13, 21 (Ky. 1998); Mills v. Commonwealth, 966 S.W.2d

473, 479 (Ky. 1999); Soto v. Commonwealth, 139 S.W.3d 827, 848 (Ky. 2004). Cf.

West v. Commonwealth, 780 S.W.2d 600 (Ky. 1989), habeas corpus relief denied, sub

nom. West v. Seabold, 73 F.3d 81 (6th Cir. 1996). With respect to unpreserved errors,

this Court may constitutionally require that the appellant demonstrate cause and prejudice

or ineffective assistance of counsel. West v. Commonwealth 780 S.W.2d at 602-603;
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Murray v. Carrier, 477 U.S. 478, 485-496 (1986); Smith v. Murray, 477 U.S. 527,535

(1985); Strickland v. Washington, 466 U.S. 668, 687-696 (1984). The United States

Supreme Court has reiterated the rule that the constitutional right to effective assistance
of counsel, even in a death penalty case, focuses on whether the defendant received a

fundamentally fair trial, not a perfect trial. Lockhart v. Fretwell, 506 U.S. 364 (1993),

Mickens v. Taylor, 535 U.S. 162, 165 (2002). Also see Stanford v. Commonwealth, 734

S.W.2d 781 (Ky. 1987). The record in this case reflects that counsel specifically objected
to certain matters and did not object to others. Such action by trial counsel indicates that

counsel decided not to object to the admission of such an item of evidence. See West v.

Commonwealth, supra. Trial counsel’s decisions on such matters are presumed

reasonable under Strickland.

RCr 9.22 requires a contemporancous objection to exclude evidence, unless the
Court has ruled upon a fact specific, detailed motion in limine that fairly and adequately
apprised the Court of the specific evidence (not a class of evidence) to be excluded and
basis for the objection. Lanham v. Commonwealth, 2005 WL 2043703 (Ky. 2005),

overruling in part, Tucker v. Commonwealth, 916 S.W.2d 181, 183 (Ky. 1996); Davis v.

Commonwealth, 147 S.W.3d 709, 722-723 (Ky. 2004). A motion for new trial does not

convert an unpreserved error into a preserved error. Patrick v. Commonwealth, 436

S.W.2d 69 (Ky. 1968); Byrd v. Commonwealth, 825 S.W.2d 272, 273 (Ky. 1992). In

some instances trial counsel for appellant objected on grounds different from those

grounds that are asserted in appellant’s brief; when the grounds presented to the trial

court were different than the grounds presented to the appellate court, the issue has not




been properly preserved for appellate review. Todd v. Commonwealth, 716 S.W.2d 242,

247-249 (Ky. 1986); Tamme v. Commonwealth, 973 S.W.2d 13, 33 (Ky. 1998); Henson

v. Commonwealth, 20 S.W.3d 466, 471 (Ky. 2000). Appellant must obtain a ruling by

the trial court upon the motion or objection to preserve the issue for appeal. Bell v.

Commonwealth, 473 S.W.2d 820 (Ky. 1971); Thompson v. Commonwealth, 147 S.W.3d

22,40 (Ky. 2004).
Finally, the Commonwealth would point out that on some unpreserved 1ssues,
appellant may contend that this Court should presume that the alleged errors are

prejudicial. Under the Sanders standard there is no presumption of prejudice regarding

unpreserved errors. Likewise, as a general rule, the federal courts in reviewing a death
penalty conviction on direct appeal do not presume prejudice regarding unpreserved

issues. United States v. Chandler, 996 F.2d 1073,1086 (11th Cir. 1993), opinion on

collateral attack, Chandler v. United States, 218 F.3d 1035 (11th Cir. 2000)(en banc);

Jones v. United States, 527 U.S. 373 at 388-395 and at 402-405 (1999). The U.S.

Supreme Court has indicated that in reviewing unpreserved constitutional error, the

harmless beyond a reasonable doubt standard does not apply. Johnson v. United States,

520 U.S. 461 (1997); United States v. Cotton, 535 UU.S. 625 (2002); Jones v. United

States, supra, upholding federal death sentence.
HARMLESS ERRORS
Pursuant to RCr 9.24, the Commonwealth submits under the evidence in this case,

that if any error has occurred, the error was harmless, regardless of the specific argument

portion of this brief regarding each of the issues raised by appellant. As to non-




constitutional errors, see Commonwealth v. Chandler, 792 . W.2d 899 (Ky. 1987);

Estelle v, McGuire, 502 U.S. 62, 67 (1991). Asa general rule the erroncous admission of
evidence in violation of state law is not a federal constitutional error. As the United

States Supreme Court noted in United States v. Hasting, 461 U.S. 499, 509 (1983),

“[T]he Court has consistently made it clear that it is the duty of the reviewing court to
consider the entire record as a whole and to ignore errors that are harmless, including

most constitutional violations[.]” As noted in Rose v. Clark, 478 U.S. 570 at 576-577

(1986), “Where the reviewing court can find that the record developed at trial establishes
guilt beyond a reasonable doubt, the interest in fairness has been satisfied and the
judgment should be affirmed.” Harmless error analysis even applies to instructional error
omitting an element of the offense, which was objected to at trial, if the error was

harmless beyond a reasonable doubt. Neder v. United States, 527 U.S. 1 (1999), finding

that objected to omission of an element of the offense was harmless beyond a reasonable
doubt. Harmless error analysis also applies to the penalty phase of death penalty trials.

Clemons v. Mississippi, 494 U.S. 738, 744-745 (1990); Zant v. Stephens, 462 U.S. 862

(1983); Romano v. Oklahoma, 512 U.S. 1 (1994); Jones v. United States, 527 U.S. 373,

402-405 (1999); Brown v. Sanders, 126 S.Ct. 834, 890-894 (2006). With respect to any
alleged erroneous comments by the prosecutor or a witness, an admonition to the jury to

disregard is normally sufficient to cure any improper comments. See Greer v. Miller, 483

U.S. 756 (1987); Boyde v. California, 494 U.S. 370, 384-386 (1990); Mills v.

Commonwealth, 996 S.W.2d 473, 485 (Ky. 1999) . In this case, appellant’s counsel

declined to request an admonition in some instances; the failure to request an admonition




is a matter of trial tactics and operates as a waiver which places the case in the same

posture as if the admonition had been given. Barth v. Commonwealth, 80 S.W.3d 390,

396 (Ky. 2002), citing, United States v. Brawner, 32 F.3d 602, 606-607 (D.C. Cir. 1994);

Soto v. Commonwealth, 139 F.3d 827, 861-862 (Ky. 2004). Therefore, the

Commonwealth contends that appellant’s convictions and sentences should be affirmed

regardless of any errors that may have occurred during the course of the trial.

ARGUMENT

I.

THE TRIAL COURT PROPERLY ADMITTED
APPELLANT’S POST-PLEA STATEMENTS.

The appellant alleges that the trial court erred by failing to suppress his
incriminating statements given on November 15, 2004, and December 15, 2004.
Although both statements were given after plea negotiations had ended, appellant
nonetheless contends that the Commonwealth should not have been permitted to use
those statements at trial pursuant to KRE 410. A review of the relevant facts confirms
that the trial court properly found, “. . .that the post-plea statements are admissible and
not made in the course of plea discussions.” (TR 10 at 1425, citations omitted).

In relevant part KRE 410 provides that,

Except as otherwise provided in this rule, evidence of the
following is not, in any civil or criminal proceeding,

admissible against the defendant who made the plea or was
a participant in the plea discussions:

() A plea of guilty which was later withdrawn;




4 Any statement made in the course of plea

discussions with an attorney for the

prosecuting authority which do not result in

a plea of guilty or which result in a plea of

guilty later withdrawn.
(emphasis added). In this case it is apparent from the stipulations made by the parties, as
well as, the appellant’s own sworn testimony that the statements made on November 15,
2004, and December 15, 2004, were not made in the course of plea discussions.

On July 31, 2006, the trial court held an evidentiary hearing to determine whether
appellant’s post-plea statements should be suppressed. At that hearing appellant’s basis
for seeking suppression of his post-plea statements was that he believed the statements
were part and parcel of the plea negotiation process. (VR 1;7/3 1/06, 10:52:29).

However, the parties stipulated to the following facts at the July 31, 2000, hearing:

(D That the written plea offer and motion to enter a plea of guilty had been

prepared and signed by all parties prior to appellant making any statement;

2) No additional pleas discussions or negotiations regarding any term of the
plea agreement were had after the written plea offer and motion to enter a
plea of guilty were executed by the parties;

3) Appellant, with counsel present, was informed of his Miranda rights and
specifically informed that anything he said could later be used against him
immediately prior to giving his November 15, 2004, statement;

4) Appellant, with counsel present, was informed of his Miranda rights and

specifically informed that anything he said could later be used against him

immediately prior to giving his December 15, 2004, statement.




(VR 1; 6/31/00, 10:46:45-10:50:35). All of these facts were then expressly concede by
appellant during examination under oath. (Id. at 10:56:23-11:14:25). Specifically,
appellant agreed that the plea agreement was signed prior to him making his November
15, 2004, statement. (Id. at 10:56:47). Appellant also conceded that he was informed of
his Miranda warnings prior to making either statement. (Id. at 10:57:35, 11:09:25). On
cross-examination, appellant conceded that all negotiations regarding the plea ended after
he signed the plea agreement and prior to his giving of any statement. (Id. at 11:05:52,
11:12:30). Thus, it is an established undisputed fact that all plea discussions had ended
and the plea agreement was finalized prior to appellant making his November 15, 2004,
and December 15, 2004, statements.

In U.S. v. Marks 209 F.3d 577, 582 (6™ Cir 2000), the United States Court of
Appeals for the Sixth Circuit analyzed a situation similar to the one present in this case in
relation to Federal Rule of Criminal Procedure 11(e)(6), which is substantially identical to
KRE 410(4), in a case arising out of the United States District Court for the Western
District of Kentucky at Louisville. The Sixth Circuit affirmed the admission of the post-
plea statements in Marks finding that,

[n any event, statements made after a plea agreement is
finalized are not “made in the course of plea
discussions.” See United States v. Watkins, 85 F.3d 498,
500 (10th Cir.1996); United States v. Lloyd, 43 F.3d 1183,
1186 (8th Cir.1994); United States v. Davis, 617 F.2d 6717,
685 (D.C.Cir.1979) (“Excluding testimony made after-and

pursuant to-the agreement would not serve the purpose of
encouraging compromise”).

Defendants made their statements to the FBI agent after
they negotiated their plea agreements and pleaded guilty.
Accordingly, Federal Rule of Criminal Procedure 11(e)(6)

9




does not apply, and their statements were admissible.
Marks, 209 F.3d at 582. (emphasis added). The Sixth Circuit reiterated this holding in
U.S. v. Jones 469 F.3d 563, 567 (6™ Cir. 2006), holding that, “[t]he case law is clear that
statements made to authorities pursuant to cooperation plea agreements are not
protected because they are not ‘made in the course of plea discussions.” (quoting,
Marks, supra at 582, emphasis added). Like the federal rule, KRE 410(4) only precludes
the use of statement made in the course of plea discussions. Given that itis an
undisputed that plea discussions had ended in this case prior to appellant making any
statement, KRE 410(4) is not applicable and the trial court properly permitted the use of
the post-plea statements.

Appellant’s reliance on this Court’s opinion in Robert v. Commonwealth, 896

S.W.2d 4 (Ky. 1995), is misplaced. In Roberts the defendant made incriminating
statements prior to the finalization of the plea agreement, thus making Roberts factual

distinguishable from the present case. Further, the two prong test espoused by the Fifth

Circuit in U.S. v. Robertson, 582 F.2d 1356 (5" Cir. 1978), and adopted by this Court in
Roberts supports the trial court’s decision to permit use of the post-plea statements rather
than the suppression of those statements. This Court explained the two-prong test to be
used in determining whether a discussion should be characterized as a plea discussion as
follows: “(1) Whether the accused’s exhibited an actual subjective expectation to
negotiate a plea at the time of the discussion; and (2) Whether the accused’s expectation
was reasonable given the totality of the objective circumstances.” In this case the

appellant failed to exhibit “an actual subjective expectation to negotiate a plea” at the

10




time he made the November 15, 2004, or December 15, 2004 statements. As previously
indicated above, appellant expressly conceded under oath that the terms of the plea were
signed and finalized prior to his incriminating statements and that no plea negotiations
occurred after his signing of the plea agreement. (VR 1; 6/31/06, 11:05:52, 11:12:30).
These facts were also conceded by appellant’s counsel via stipulations in open court.
(Id.at 10:46:45-10:50:35). Having conceded that no plea negotiations occurred after the
signing of the plea agreement, the appellant could not have expected to negotiate a plea at
the time of his statements. To the extent appellant argues otherwise in his brief, any
expectation he claims now to have must be unreasonable given the totality of the
objective circumstances as conceded by the appellant and his counsel. Thus, the trial
court properly overruled appellant’s pro se motion t0 Suppress the post-plea statements
made on November 15, 2004, and December 15, 2004.

11.

APPELLANT’S STATEMENTS WERE MADE
VOLUNTARILY.

Appellant argues that it his statement to authorities on November 15, 2004, and
December 15, 2004, were involuntarily given. Specifically, appellant asserts the promise
of a more lenient sentence and the alleged promise to an “extended” visit with his
children overbore his free will. Thus, appellant argues that the Commonwealth should
not have been permitted to make use of either statement at trial and that he was unfairly
prejudiced by the trial court’s failure to exclude these statements. However, the record

reflects that visitation with Meece’s children was not part of the agreement and that 1t was

11




the appellant who rej ected the more lenient sentence offered by the Commonwealth by
choosing to withdraw his plea.
The standard regarding voluntariness of a confession is set forth by the United

States Supreme Court in Colorado v. Connelly, 479 U.S. 157 at 167 (1986):

We hold that coercive police activity is a necessary predicate to the
finding that a confession is not “yoluntary” within the meaning of
the Due Process Clause of the Fourteenth Amendment.

With respect to the issue of a Miranda waiver, the Supreme Court further explained in

Colorado v. Connelly, 479 U.S. at 169-170:

There is obviously no reason to require more in the way of
a “voluntariness” inquiry in the Miranda waiver context
than in the Fourteenth Amendment confession context. The
sole concern of the Fifth Amendment, in which Miranda is
based, is governmental coercion.

Subsequently, in Arizona v. Fulminante, 499 U.S. 279 at 285 (1991), the Court explained

that Bram v. United States, 168 U.S. 532 (1897), no longer reflected the correct standard

regarding voluntariness of a confession. The Court stated:

Although the Court noted in Bram that a confession could
not be obtained by “any direct or implied promises,
however slight, nor by the exertion of any improper
influence,” Id., at 542-543, it is clear that this passage from
Bram, which under current precedent does not state the
standard for determining the voluntariness of a confession,
was not relied on by the Arizona court in reaching its
conclusion [that Fulminante’s confession was involuntary].
[Citation omitted.]

In United States v. Rigsby, 943 F.2d 631 at 635 (6th Cir. 1991), the Sixth Circuit

set forth in the standard to determine the voluntariness of a confession as follows:

To support a determination that a confession was coerced,
the evidence must establish that: (1) the police activity was

12




objectively coercive; (2) the coercion in question was
sufficient to overbear defendant’s will; and (3) defendant’s
will was, in fact, overborne as a result of the coercive
police activity. [Citations omitted.]

Also see Ledbetter v. Edwards, 35 F.3d 1062 (6th Cir. 1994), rejecting involuntary

confession claim and reversing U.S. District Court ruling to the contrary.

In Colorado v. Spring, 479 U.S. 564 at 574 (1987), the Supreme Court explained

the constitutional requirements for a valid voluntary confession in part:

Absent evidence that Spring’s will was overborne and his
capacity for self-determination critically impaired because
of coercive police conduct, his waiver of Fifth Amendment
privilege was voluntary under this Court’s decision in
Miranda. There is also no doubt that Spring’s waiver of his
Fifth Amendment privilege was knowingly and intelligently
made: that is, that Spring understood that he had the right to
remain silent and that anything he said could be used as
evidence against him. The Constitution does not require
that a criminal suspect know and understand every possible
consequence of a waiver of the Fifth Amendment
privilege.... The Miranda warnings protect this privilege by
ensuring that the suspect knows that he may choose not to
talk to law enforcement officials, to talk only with counsel
present, or to discontinue talking at any time. Miranda
warnings insure that a waiver of each right is knowing and
intelligent by requiring that the suspect be fully advised of
his constitutional privilege including the critical advice that
whatever he chooses to say may be used as evidence against
him. [Citations omitted.]

In this case the an evidentiary hearing was held on July 31, 2006, to determine
whether appellant’s post-plea statements should be suppressed . (VR 1; 6/3 1/06,
10:52:29). A summary of the evidence presented at that hearing can be found in
Argument I of this brief. Following the evidentiary hearing the trial court entered an

Order Overruling Defendant’s Motion to Prohibit the Introduction of Statements Made
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Pursuant to Plea Negotiations on August 29,2006. (TR 10 at 1424). In that order the
trial court made the following findings:
1. Defendant and the Commonwealth entered into a plea agreement on
November 15, 2004.
2. The parties signed the plea agreement prior to the statements of November
15, 2004 and December 15, 2004 (hereinafter “statements”).
3. Defendant entered a guilty plea in open court prior to making the

statement of December 15, 2004.

4. The plea agreement was finalized prior to Defendant making the
statements.

5. No plea discussions took place after the agreement was signed.

6. The statements were made in the presence of Defendant’s attorney.

7. Defendant’s visitation with his children is not part of the plea agreement.

(TR 10 at 1424-1425). All of these findings are supported by evidence presented during
the July 31, 2006, hearing. (VR 1; 6/31/06, 10:52:29).

Further, the appellant expressly stipulated and testified to the fact that he was
given his Miranda warnings prior to making either of his post-plea statements. (1d. at
10:57:35, 11:09:25). On cross-examination at the July 31, 2006, hearing the appellant
conceded that the Commonwealth did not negotiate visitation with his children as part of
the plea. (Id. at 11:09:58). Thus, it is evident that prior to giving either of his post-plea
statements, the appellant had already negotiated, with the aid of counsel, and decided to

give the statements as part of his plea agreement. At the time of the statements appellant
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was represented by counsel, warned of fus Miranda rights, and not made any additional
promises in an attempt to coerce his statements. Moreover, when the appellant attempted
to withdraw his plea alleging that he had lied in his prior statements and would no longer
cooperate with the Commonwealth as required by the terms of his plea, the
Commonwealth expressly stated that it would not withdraw its plea offer. (VRH 3;
5/31/05, 11:09:19). Thus, none of the promises made by the Commonwealth were ever
withheld from the appellant. The cases relied on by the appellant all deal with situations
in which police officers or other agents of the prosecution question a defendant in the
absence of counsel and attempt to solicit cooperation by making promises that they had
no intention keeping or no authority to even make. That is not the situation here.

In this case the appellant voluntarily, with the aid of counsel, negotiated a
favorable guilty plea that only required him to provide truthful statements to the
Commonwealth. The appellant then gave those statements in the presence of his defense
counsel and after being again advised of his Miranda rights. The fact that appellant’s
post-plea statements were voluntary is the only conclusion possible. Simply because the
appellant’s attempt to manipulate the court and his decision to forego his favorable plea
backfired, those are not grounds for finding his statements involuntary. For these reasons
appellant’s argument 18 without merit and must be rejected by this Court.

I11.

APPELLANT WAS NOT DENIED THE
PRESUMPTION OF INNOCENCE.

Appellant claims that it was reversible error for the trial court to permit the
Commonwealth to admit evidence alluding to the guilty plea the appellant later withdrew.

15
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Contrary to appellant’s assertions, this issue was not presented to the trial court and thus,

not preserved for appellate review. The motion and order to which the appellant cites
deal solely with the admission of appellant’s post-plea statements and the arguments
presented in Argument above. (See TR IX at 1294-1300; TR X at 1424-1425). Thus,
with this argument appellant is simply grasping at straws.

First, appellant’s guilty plea was never admitted at trial. Secondly, any references
to a plea in either of appellant’s post-plea statements were brief and cryptic. At no point
on during the November 15, 2004, or December 15, 2004, statements does any party
indicate that the appellant has or will plead guilty to the crimes charged in this case. In
fact the references in those statements to a “plea” are so vague so as to be meaningless to
a lay person. Since the jury obviously knew the appellant was currently being tried and
they had repeatedly been instructed that the appellant was presumed innocent, the jury
must have concluded, assuming that they even noticed, that any reference to a plea was a
reference to appellant’s not guilty plea or a plea on some completely separate matter. In
either case, the playing of appellant’s post-plea statements containing the vague
references to a plea was not objected to by appellant’s counsel at trial. Further, the only
challenge to the admission of these statements pre-trial dealt solely with whether the
statements were made as part of the pleas discussions between the parties. Itis likely that
the appellant did not object to the specific portions of the statements he now finds
offensive because he intended to and in fact did attack the truthfulness of those statements
on the stand. (VR15; 9/14/065, 2:39:00). Specifically, the appellant attempted to explain

that he lied in those statements as part of a desperate attempt to delay being tried until he
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could obtain more competent counsel and so he could facilitate an extended visit with his
children. (I1d.)

Ultimately, it is patently obvious that none of the cases cited by the appellant are
controlling or even relevant to facts presently before this Court. Having miscalculated his
ability to manipulate the judicial system to his favor, the appellant is now desperately
looking for another turn at bat. Since appellant’s guilty plea was not admitted as
evidence against him at trial, and since any reference to a plea was too vague to cause any
prejudice in light of the actual content of appellant’s post-plea statements, this Court must
find this claim of error to be completely without merit.

Iv.

THE TRIAL COURT PROPERLY ADMITTED K. D.
FELICE’S TRIAL TESTIMONY.

Contrary to appellant’s assertions, the trial court properly admitted K.D. Felice’s
testimony at trial. Prior to appellant’s first trial the Commonwealth, on November 1,
2004, provided written notice of its intent to introduce proof that appellant conspired to
commit murder of an individual in Lexington, Kentucky, in 2002, and to admit
statements appellant made to undercover police officer K.D. Felice. (TRS, 604-608).
Following a hearing held on November 10, 2004, the trial court order the K.D. Felice
cvidence admissible finding that evidence to be “highly relevant.” (TR V5 667). The
trial court further found that probative value of the K.D. Felice evidence outweighed its
prejudicial effect and that, “[a]lthough some of this evidence may be admissible under a
different evidentiary rule, it is clear that some of the evidence is admissible under

404(b) to establish preparation, plan, identity and motive.” Id. (emphasis added).
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KRE 404(b)(1) allows evidence of other crimes, wrongs, or acts if offered to
prove, “...motive, opportunity, intent, preparation, plan, knowledge, identity, or absence

of mistake or accident.” (emphasis added). Additionally, this Court in Tamme v.

Commonwealth, 973 S.W.2d 13, 29 (Ky. 1998), held that, “[w]hile the rule [KRE
404(b)] describes some examples of other purposes, ‘it states the ‘other purpose’
provision in a way that leaves no doubt that the specifically listed purposes are
illustrative rather than exhaustive.” (additional citations omitted). In English v.

Commonwealth, 993 S.W.2d 941, 945 (Ky. 1999), this Court held that, “[t]he balancing

of the probative value of such evidence [evidence of prior bad acts] against the danger of
undue prejudice is a task properly reserved for the sound discretion of the trial judge.”

(citing, Rake v. Commonwealth, 450 S.W.2d 527, 528 (Ky. 1970). The standard by

which these decisions are reviewed is whether there has been an abuse of discretion.

Partin v. Commonwealth, 918 S.W.2d 219, 222 (Ky. 1996). In Phillips v.

Commonwealth, 679 S.W.2d 235 (Ky. 1984), this Court held that when evidence of

other crimes is admitted by the trial court, the reviewing court must consider all of the
evidence to determine whether the accused was unduly prejudiced.

In this case all of the allegedly improper character evidence was properly
admitted to aid the Commonwealth in proving how appellant prepared for and planned
the Wellnitz murder. Many of the statements were also relevant to prove appellant’s
identity as the murderer, his knowledge of the Wellnitz murder, and his intent to commit
murder. Further, it is highly unlikely, given the other evidence of appellant’s guilt, that

the admission of any or all of the statements identified in his brief unduly prejudiced the
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appellant at trial. See Phillips, supra. Thus, the trial court properly exercised its
discretion in overruling each of appellant’s objections to statement listed in his brief.
V.

THE TRIAL COURT PROPERLY ADMITTED
APPLETON’S TAPED STATEMENT.

On October 18, 2004, the appellant filed a motion in limine to prohibit the
introduction of statement’s made by Margaret (Meg) Wellnitz Appleton solely on the
grounds that she was co-defendant to be tried separately and would not be available as a
witness. Thus, appellant alleged that admission of Ms. Wellnitz statements would violate

Crawford v. Washington, 541 U.S. 36 (2004). (TR 5 at 543-544). However, by the time

appellant was tried for the murders of the Wellnitz family his co-defendant, Meg Wellnitz
Appleton, had plead guilty, given a taped statement and testified at appellant’s trial,
which rendered appellant’s prior motion moot. Otherwise, appellant claims that this
alleged error was preserved by an objection at trial when the Commonwealth made its
intention to play Ms. Wellnitz’s prior inconsistent statement. While an objection for the
record was in fact made, appellant’s counsel indicated at the bench that the trial court had
already ruled on this issue. (VR 12; 9/5/06, 11:44:38). Appellant’s brief fails to provided
a citation to where in the record the trial court had previously addressed this issue and
unfortunately undersigned counsel has been unable to locate that prior ruling in the
record. However, to the extent such a ruling is contained in the record on appeal the
Commonwealth would ask this Court to give deference to the trial court’s decision.
Ultimately, the record reflects that the Commonwealth questioned Ms. Wellnitz in

detail regarding her December 31, 2004, statement given pursuant to her guilty plea. (VR
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12: 9/5/06, 9:48:30-11:43:00). During her testimony Ms. Wellnitz made several
statements which were inconsistent with he prior statement and asserted she was “high”
at the time she gave her prior statement. Ms. Wellnitz also professed not to recall making
several statements contained in her December 31, 2004, statement to police. (Id.) Thus,
the Commonwealth was properly permitted to play her December 31, 2004, statement as
a prior inconsistent statement under KRE 613 and 801A(a)(1) and to rebut the witness’s
claim of being “high” when the statement was given.

Any comment or statement about appellant being involved in sexual relationship
with another man was brief and fleeting. (VR12; 9/5/06, 2:06:20). Thus, given the
totality of the evidence presented against the appellant it is highly improbable that this
statement had any effect on the outcome of the trial and must be deemed harmless at
worst. (See Prefatory Argument Re: Harmless Error above). For these reasons the trial
court did not err in permitting the Commonwealth to play Ms. Wellnitz prior inconsistent
statement for the jury.

VI

THE TRIAL COURT PROPERLY INSTRUCTED
THE JURY.

Appellant argues that the trial court erred in failing to include in the instructions
during the sentencing phase an instruction on life without the possibility of parole
(LWOP). However, the record reveals that appellant, on several occasions, expressly
waived LWOP as a sentencing option. Thus, the trial court properly instructed the jury.

Because the charged offenses in this case occurred prior to the enactment of

LWOP as a sentencing option, the appellant must consent to LWOP as a sentencing
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option before it may be included in the instructions at trial. KRS 446.110. During a
hearing held on September 21, 2004, the appellant expressly indicated that he did not
want LWOP included as a sentencing option. (VRH2; 9/21/04, 10:56:08). On May 31,
2005, the appellant again reiterated that he understood the available penalties and still did
not want LWOP included as a sentencing option. (VRH3; 5/31/05, 11:06:19-11:07:35).
On the first day of jury selection the appellant executed and filed with the trial court a
written “Notice—df Election” indicating that he did not wish to have LWOP included as a
sentencing option. (TR 10 at 1414). Because of appellant’s repeated refusal to consent to
having LWOP included as a sentencing option, the jury during voir dire was not
examined with regard to their ability to consider that sentence or to consider the more
serious penalty of death if LWOP is included as a sentencing option.

Although all of the jurors were asked whether and indicated that they could
consider sentencing the appellant to a term of years, life without the possibility of parole
for 25 years, and death, it is not safe to assume those same jurors would automatically be
able to consider life without the possibility of parole. It is quite possible that a juror
would believe incarceration without any possibility of parole to be harsher than death.
Further, it is likely that many jurors would not be able to seriously consider a sentence of
death if given the option of guaranteeing that the appellant would never be released on
parole. Regardless, it is likely inclusion of LWOP in the available range of punishment
would have impacted the ability of many prospective jurors to consider the full range of

punishment. For these reasons the trial court properly found that it would be etror to
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include an LWOP instruction when the jury had not be examined as to their ability to
properly consider that penalty option. (VR 17; 9/18/06, 3:48:28-3:49:28).
VIL
INTRODUCTION OF MEG WELLNITZ GUILTY
PLEA DID NOT CONSTITUTE REVERSIBLE
ERROR.

Appellant argues that his substantial rights were violated by the Commonwealth’s
improper introduction of Meg Wellnitz Appleton’s guilty plea. However, the admission
of this testimony was not objected to at trial and is thus, unpreserved for appellate review.
Because it is unpreserved, it is simply not enough for the appellant to claim prejudice, but
the appellant must be required to demonstrate for the reviewing court how the
unpreserved error unfairly prejudiced him so as to deprive him of a fundamentally fair
trial. (See Preliminary Argument re: Preservation above).

During the its direct examination of Meg Wellnitz Appleton the Commonwealth
questioned Ms. Wellnitz about prior statements she had made. On at least three
occasions Ms. Wellnitz attempted to explain her prior statements by saying she said what
she had to say to get a plea bargain. (VR 12; 9/5/06, 10:10:02, 10:10:33, 10:32:02).
None of these comments regarding her plea were solicited by questioning by the
Commonwealth. However, on redirect the Commonwealth brietly followed up on Ms.
Wellnitz testimony regarding her plea in an effort to impeach her testimony that she was
not involved in any plan to kill her parents. (Id. at 11:38:00). The cases cited by the
appellant in support of his argument stand only for the proposition that a co-defendant’s

guilty plea should not be offered by the Commonwealth except when it can be used to
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impeach the co-defendant’s credibility. See Parido v. Commonwealth, 547 S.W.2d 125

(Ky. 1977). In fact Tipton v. Commonwealth, 640 S.W.2d 818, 820 (Ky. 1982), this

Court noted that, “Parido, supra, left open the possibility that evidence of the plea could
be introduced to impeach the co-indictee.” Given that Ms. Wellnitz’s testimony was not
objected to at trial, it is clear that the Commonwealth had a permissible purpose in
discussing her plea and the failure to object was clearly trial strategy on the part of
appellant’s counsel.
VIIIL.

THE TRIAL COURT PROPERLY EXCLUDED

HEARSAY TESTIMONY OFFERED BY APPLETON

DURING CROSS-EXAMINATION.

Appellant complains that he was unfairly prejudiced by his inability to question
Meg Wellnitz about her reasons for pleading guilty to complicity to the murders of her
family. Specifically, the appellant argues that Ms. Wellnitz should have been able to
relate hearsay statements her attorney allegedly made to her to explain the effect those
statements had on her and why she entered the plea. This is substantially the same
argument made by counsel at trial. (VR 14; 9/13/06, 2:52:00, 3:11 :00). However, the
trial court properly excluded the blatant hearsay offered by appellant.

Basically, Ms. Wellnitz wanted to and was allowed to testify that she plead guilty
because based on the advice of counsel she felt she could not get a fair trial, she would be
sentenced to death, and her grandmother would be asked to plead for her life in front of a
jury. (Id. at 2:53:00, 3:13:00 et seq). Additionally, appellant’s counsel desired to have

Ms. Wellnitz retell how her counsel allegedly told her everyone, including the sheriff, the
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prosecuting attorney, the trial judge, etc., were lying or willing to permit lying in order to
convict her. (Id. at 2:49:00, 3:54:10 et seq). Clearly the purpose for soliciting this
testimony was not to explain why Ms. Wellnitz had entered a guilty plea (because that
had been effectively done without mention of these hearsay statements), but instead these
statements were being offered in the hope a juror would believe that the prosecutor or
other authorities were railroading Ms. Wellnitz and the appellant. Given this obvious
purpose and appellant’s ability to explain by Ms. Wellnitz entered her plea without the
use of these statements, the trial court properly prevented this blatant and rank hearsay
from being admitted at trial.
IX.

THE TRIAL COURT PROPERLY PERMITTED THE

INTRODUCTION OF STATEMENTS MADE BY

APPELLANT’S EX-WIFE, REGINA MEADE.

This issue is not preserved. Appellant argues that the trial court erred in permitting
appellant’s ex-wife, Regina Meade, to testify about statement appellant made to her
during their marriage. Specifically, appellant claims that the communications between
himself and Ms. Meade were confidential and not intended for disclosure to any other
person. However, the record reflects that each statement the appellant made to Ms.
Meade regarding knowledge or his involvement in the murders of the Wellnitz family
were made without the expectation of confidentiality and thus, not protected by KRE 504.

This issue was addressed on several occasions by the trial court. (TR 2; 268-270;

TR 9; 1318-1319). However, appellant points to five statements made at trial, at least

four of which, were not previously addressed by the court. None of the five statements
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were objected to at trial, thus the record refutes appellant’s claim of preservation.
Appellant first claims that Ms. Meade should not have been allowed to relate to the jury
that at approximately 1:30 or 2:00 a.m. on the morning of the murders appellant told her
he was going to get coffee with Meg Wellnitz. (VR 10; 8/31/06, 4:19:57). Appellant did
not object to this statement and there is nothing about this comment that would suggest it
was confidential. To the contrary, the very nature of the statement suggests that appellant
would want his wife to confirm that he was up late studying and that he went out for
coffee rather to the Wellnitz residence to kill the Wellnitz family.

The appellant next complains that Ms. Meade should not have been permitted to
inform the jury that the appellant had told her not to talk to police or let them in the
house. (Id. at 4:29:04). Although appellant claims that this statement was barred by the
trial court’s order entered on July 22, 2004, it is not clear from the record that the order
referred specifically to the statement made by Ms. Meade at trial. (TR 2, 268).
Presumably had this been the statement excluded or even one the appellant wanted
excluded a contemporaneous objection would have been made. Regardless, the nature of
the statement would suggest that had police arrived at her door, Ms. Meade would have
indicated that her husband did not want her to speak to them. Thus, it is unlikely that this
statement was intended to be confidential.

Next, the appellant complains that Ms. Meade should not have discussed his
statements to her regarding “plausible deniability.” (VR 11; 9/1/06, 9:28:59). Again, no
contemporaneous objection was made. Appellant’s failure to object to this statement is

most likely due to the fact that Ms. Meade indicated that these statements were made after
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she and the appellant were divorced. (Id. at 9:30:46). Since Ms. Meade and the appellant
were not married at the time these statements were made, KRE 504 has no applicability.

Curiously, the appellant next complains that Ms. Meade indicated that she could
not recall if appellant made statements about the murders in the presence of anyone else
when they went to the Wellnitz residence to help Meg Wellnitz pack up after the murders.
(Id. at 9:35:12). The fact that no statements were related to the jury probably explains
why the appellant again did not object.

Finally, appeliant argues that Ms. Meade should not have told the jury that when
she met the appellant at age 16 he professed to be an ex-navy seal, or that he often spoke
of where to shoot someone to kill them. (Id. at 10:43:00). Once again, the appellant
failed to object, which is perfectly understandable given that Ms. Meade was not married
to appellant immediately upon meeting him and that the comment regarding where to
shoot someone was something appellant often said.

For these reasons it is obvious that this issue is completely frivolous.

X.

REGINA MEADE DID NOT GIVE PERJURED
TESTIMONY.

Appellant argues that the he was unfairly prejudiced by the prosecutor’s failure to
correct Regina Meade’s allegedly perjured testimony. Specifically, appellant complains
that Ms. Meade indicated that she did not have any deals with the Commonwealth
regarding her trial testimony and that she was not aware of any agreement between herself
and the Commonwealth that she would not be charged with any crime. (VR 11; 9/1/06,

9:47:57-9:48:33).
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In June of 2003, the Commonwealth filed discovery materials indicating that the
Commonwealth had agreed not to charge Ms. Meade for previously making false or
misleading information about her knowledge of the Wellnitz murders in exchange for her
agreement to cooperate truthfully in the investigation and prosecution of this case. (TR 1;
97-98). KRS 523.020 (1) defines perjury in the first degree as making, “. . .a material
false statement, which he does not believe, in any official proceeding under an oath
required or authorized by law.” Thus, in order for Ms. Meade to have committed perjury
she would have had to believe while on the witness stand she was giving false
information. Although one would expect Ms. Meade to know whether she had a deal
with the Commonwealth, it is quite possible that she did not understand or recall what
transpired during her October 24, 2002, conversation with authorities. This is especially
true given that the Commonwealth represented to the Court that as far as he could tell Ms.
Meade had little if any criminal involvement in the crime. (VR 1;3/24/04, 1:27:05).
Thus, it may very well be that Ms. Meade did not perceive a deal not to prosecute for past
conduct to be necessary given she had not committed any past criminal act.

Further, Ms. Meade’s testimony could have and should have been cleared up by
appellant’s counsel. The discovery in which the deal is described was provided to
appellant and is contained in the record. Ultimately, the failure by any party, even
assuming the Commonwealth had some duty, to flesh out Ms. Meade’s testimony was
harmless. Appellant’s counsel sufficiently challenged her credibility via cross-
examination and the other evidence supporting appellant’s guilt is substantial. Thus, any

error that may have occurred is harmless.
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XI.
THE TRIAL COURT PROPERLY EXERCISED ITS
DISCRETION WHEN REFUSING TO TAKE
JUDICIAL NOTICE OF A PROSECUTOR’S
OPINION.

Appellant argues that the trial court erred when it failed to take judicial notice of a
opinion of the‘Court of Appeals issued in a visitation rights appeal indicating that charges
of rape against the appellant leveled by his ex-wife and Commmonwealth witness Regina
Meade had been dismiss on the motion of a county attorney because Meade had not been
truthful in her statement concerning the alleged rape. However, the record clearly refutes
appellant’s allegations and reveals that the appellant has not accurately informed this
Court of what action the trial court actually took on appellant’s pre-trial motion to take
judicial notice.

On June 1, 2006, the trial court conducted a hearing during which it heard
appellant’s motion to take judicial notice of a Court of Appeals opinion issued in
visitation rights appeal involving the appellant and his ex-wife Regina Meade.
Specifically, the appellant asked the trial court to take judicial notice of background
information contained in that opinion indicating that Ms. Meade had made a criminal
complaint against the appellant and that that complaint was ultimately dismissed on a
motion of the county attorney because he believed Ms. Meade had not been truthful in the
complaint. (VRH 3; 6/1/06, 2:20:50). Appellant conceded that he wanted to use the
opinion to impeach Ms. Meade’s credibility at trial. (Id. at 2:22:50). The trial court

indicated that it would take judicial notice of the Court of Appeals’ opinion and that the

charges levied at appellant by Ms. Meade were dismissed on motion of the
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Commonwealth. (Id. at 2:28:54-2:30:35). However, the trial court indicated that it
would not take judicial notice of the Commonwealth’s reason when that reason appeared
to simply be an opinion. (Id.) This ruling is perfectly consistent with KRE 201.
Pursuant to KRE 201(a) Kentucky’s evidence rule regarding judicial notice is
expressly limited to judicial notice of adjudicative facts. Adjudicative facts are typically
facts that are not subject to reasonable dispute and are determined through the process of

adjudication. See Black’s Law Dictionary, at 42 (6th ed. 1990). Whether or not Ms.

Meade had been truthful in her criminal complaint against the appellant was not an
adjudicated fact that was no longer subject to reasonable dispute. The Court of Appeals
opinion stemmed from a domestic matter concerning visitation rights. Nothing in the
opinion indicates that a trial court had adjudicated, or formally found, that Ms. Meade had
not been truthful. The portion of the opinion quoted in the appellant’s brief merely
related a county attorney’s opinion or motivation for dismissing the criminal complaint.
KRE 608(b) does not contemplate that prior to any foundation being laid a party can seek
to impeach the credibility of a witness through the admission of disputed facts admitted
via judicial notice.

In this case the trial judge indicated he would take judicial notice of the proftered
opinion and the adjudicated fact that a criminal complaint levied by Ms. Meade against
the appellant was dismissed on a motion by the Commonwealth. (Id. at 2:28:54-2:30:35,
2:32:38). However, the trial court properly held that it would not allow the appellant to
impeach the credibility of Ms. Meade pretrial without first laying a proper foundation.

(Id.) Assuming a proper foundation for impeachment under KRE 608 at trial, the trial
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court indicated that it would then consider the impeachment evidence offered by the
defense. (Id.) Further, nothing in the trial court’s ruling precluded the appellant from
subpoenaing the County Attorney that chose to dismiss the criminal complaint in question
to testify at trial. (Id. at 2:30:58).

Given that the trial court’s rulings were perfectly consistent with the Kentucky
Rules of Evidence and given that the appellant was not deprived of the opportunity to
impeach the credibility of Ms. Meade’s testimony with the fact that a criminal complaint
she levied against the appellant was dismissed, it is patently obvious that no error
occurred. However, should this Court disagree and find error in the trial court’s refusal to
take judicial notice of facts not properly adjudicated before any court, that error must be
deemed harmless under RCr 9.24.

XII.
THE TRIAL COURT PROPERLY ADMITTED
EVIDENCE OF THE BROWNING HI-POWER
PISTOL.

The appellant argues that the Commonwealth should not by been permitted to
admit any evidence of the Browning Hi-Power 9mm pistol obtained by the appellant and
Meg Wellnitz Appleton from Sports Unlimited in Lexington, Kentucky. To support this
argument the appellant alleges that the only way authorities discovered any evidence
regarding that weapon was due to statements made by appellant’s counsel during plea
negotiations. (Appellant’s Brief at 48; VR; 8/1 1/06, 5:29:00). However, after an

evidentiary hearing held on August 11, 2006, the trial court found that Meg Wellnitz
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Appleton gave a statement to authorities in which contained sufficient information
leading to the discovery of the Browning Hi-power pistol.
During the August 11, 2006, evidentiary hearing, Meg Wellnitz’s December 31,

2004, statement was admitted into evidence and played into the record. (VR; 8/11/06,
3:18:24). During that statement Ms. Wellnitz acknowledged buying the gun from Sports
Unlimited in Lexington, Kentucky, using the fake L.D. of April Begley. (Id.) From its
viewing of that statement and Ms. Wellnitz’ in court testimony the trial court found that,

Upon hearing the testimony of Meg Wellnitz the Court

finds that Ms. Wellnitz divulged the information leading to

discovery regarding the purchase of the Browning Hi Power

handgun during her December 31, 2004 statement.
(TR X at 1431-1432). Further, the trial court rejected appellant’s argument to the extent
that it would prevent Commonwealth from making use of information shared during plea
negotiations. In Bratcher v. Commonwealth, 151 S.W.3d 332, 343 (Ky. 2004), this Court
expressly found that, “Only the statements made during negotiations are protected,” by
KRE 410. In line with that holding the trial court indicated that,

Additionally, the Court disagrees with Defendant’s

argument that if said discovery is the “fruit’ of plea

negotiations it is inadmissible. Although KRE 410 does

limit the admissibility of a statement made in the course of

formal plea proceedings, investigative work derived from

the statement and producing discovery is not excluded by

the rule.
(TR X at 1432).

Since Ms. Wellnitz disclosed sufficient information in her December 31, 2004, to

lead to discovery regarding the purchase of the Browning Hi-power pistol, the trial court

properly overruled appellant’s motion to suppress this evidence. Further, given this
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Court’s decision in Bratcher, supra, it apparent that although statements exchanged during

plea negotiations would not be admissible under KRE 410, discovery made from
investigative work derived from those statements could be used against the appellant.
XIIL
APPELLANT WAS NOT PREJUDICED BY ANY
ALLEGED HEARSAY STATEMENT INTRODUCED
AT TRIAL.

Appellant argues that the trial court erred when it improperly admitted five
instances of hearsay evidence at trial. Importantly, the appellant concedes that the first
four instances of hearsay complained about in his brief are not preserved. The record in
this case reflects that counsel specifically objected to hearsay on certain occasions and did
not object to others. Such action by trial counsel indicates that counsel decided not to

object to the admission of what appellant now alleges to be inadmissible hearsay. See

West v. Commonwealth, supra. Trial counsel’s decisions on such matters are presumed

reasonable under Strickland v. Washington, 466 U.S. 668, 687-696 (1984). For that

reason the first four instances of alleged hearsay will not be specifically addressed, other
than to say the admission of those statements, if error, was harmless given the
overwhelming evidence of appellant’s guilt.

The final allegation of inadmissible hearsay occurred during the testimony of
Torston Rhodes, an engineer for the Sentry Safe Company. However, appellant did not
object to Mr. Rhodes testimony on hearsay grounds until Mr. Rhodes had been excused
from the witness stand. (VR 13; 9/6/06, 3:51:18). Further, the basis for appellant’s

objection were Mr. Rhodes answers to his cross-examination, in which Mr. Rhodes
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conceded that some of his testimony was based on information received from other
employees of the Sentry Safe Company. ( 1d.) First, appellant’s objection was not
contemporaneous and thus, this claim of error is not properly preserved. Second, the trial
court properly exercised its discretion in finding that the witness, as director of
engineering for Sentry Safe Co., was qualified to express an opinion about his company’s
past practices. (Id. at 3:52:00). Thus, there was no error in the admission of Mr. Rhodes
testimony.
XIV.

THE TRIAL COURT PROPERLY ADMITTED

EVIDENCE OF WICCA WORSHIP AND THE

OCCULT.

Appellant argues that it was improper for the Commonwealth to elicit any

testimony regarding his interest in the occult or more specifically Wicca. Although the
appellant claims that this error is partially preserved by his post-trial motion for new trial,

the case law is clear that a motion for new trial does otherwise unpreserved errors into

errors properly preserved for appellate review. Patrick v. Commonwealth, 436 S.W.2d 69

(Ky. 1968); Byrd v. Commonwealth, 825 S.W.2d 272, 273 (Ky. 1992). By failing to

contemporaneously object to questions involving the occult and/or Wicca worship or
practices, the appellant failed to preserve this issue for appeal.

Additionally, the record in this case reflects that counsel specifically objected to
what he believed to be improper character evidence on certain occasions and did not
object to others. Such action by trial counsel indicates that counsel decided not to object

to the admission of what appellant now alleges to be inadmissible hearsay. See West v.
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