

































































































































































































































































the only constitutional way to interpret KRS 446.110.> This Court subsequently
acknowledged this: “In response to the Commonwealth’s suggestion that KRS 446.110
permits trial courts to exercise discretion whether to instruct on LWOP in capital cases,
we recognize that such an interpretation would permit inconsistency in capital sentencing

procedures that is incompatible with due process.” St. Clair v. Com., 140 S.W.3d 510

(Ky. 2004). While Bill Meece initially thought he did not want LWOP included in the
penalty range, VRH 2, 9/21/04, 10:56:13-11:07:05; VRH 3, 5/31/05, 11:07:10-45; VR 2,
8/11/06, 6:13:07-48; TR 10 1414, once he actually heard the evidence against him he
specifically and unqualifiedly requested orally and in writing that LWOP be included in
the range of sentences submitted to the jury. VR 17, 9/18/06, 1:10:41-1:11:27, 3:45:22-
3:52:14; TR 10 1468-70; A 10-12. Because each juror was specifically asked if they
could consider the full sentence range from 20 years to death, and LWOP falls squarely
within that range, the voir dire was inadequate to ferret out any jurors who could not
consider LWOP. Bill Meece should have received the benefit of jury instructions
including LWOP as a punishment option.

Bill Meece was severely prejudiced by the refusal of the trial court to include
LWOP as a sentencing option. 8", 14" Amends., US Const.; § 1,2, 3, 11, 17, 26, 28 KY

Const. The jury labored three hours over what sentence to impose in this case, and jury

* An interpretation of KRS 446.110 that would allow a trial court to exercise discretion in deciding when
and whether to apply a mitigated punishment would violate separation of powers and amount to an
unlawful delegation of legislative powers to the judiciary. §28, KY Const.; Bloomer v. Turper, 137 S.W.2d
387,392 (Ky. 1939); LRC v. Brown, 664 S.W.2d 907, 915 (Ky. 1984). Additionally, the trial court's
withholding of the benefits of the sentencing provisions of HB 455 from Meece, while similarly situated
defendants in other counties were receiving those benefits, was disparate treatment without a rational basis
and violative of equal protection. 14th Amend., US Const.; § 2, 3, KY Const. See Skinner v. Oklahoma,
316 U.S. 535 (1942). The Due Process Clause also would not permit an interpretation of KRS 446.110 that
allowed defendants who appeared in front of one judge to have the benefits of a mitigated penalty, but
denied those benefits to defendants who appeared in front of a different judge. 14th Amend., US Const.; §
2,3, 11, KY Const. See Grayned v. City of Rockford, 408 U.S. 104, 108-109 (1972). Finally, the 8th
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questions clearly indicate they were considering a sentence less than death and would
have been particularly responsive to a “no parole” sentencing option. TR 10 1471; A 31.
Bill Meece’s case must be remanded for a new sentencing hearing at which the jury is

instructed to consider the full penalty range, including life without parole.

7. Prosecutor’s Improper Introduction Of Meg’s Guilty Plea And Sentence.

Unpreserved.

In his direct examination of Meg Wellnitz Appleton, the prosecutor on three
occasions elicited references to her plea bargaining and her guilty plea. VR 12, 9/5/06,
10:10:00-08, 10:10:33-43, 10:32:02-32. In case the jury missed the import of these
statements, the prosecutor clarified everything in his redirect examination of Meg:

Q. And you pled guilty and acknowledged under oath that you were guilty. Is
that correct?

A. I tried to get an Alford plea and you wouldn’t let me. That was the only way
I could get a plea.

Q. And you pled guilty and acknowledged under oath that you were guilty?

A. Yes.

Q. Of being involved in the planning of the murders of your parents and your
brother. Is that correct?

A. Tacknowledged guilt in the complicity charge. 1 guess that that’s what that
means. I guess. I don’t know.

Q. And as a result of that, you’re now serving a sentence. Is that correct?

. Yes.

How long is the sentence that you’re now serving?

25 to life.

25 to life. In other words, you’re serving a prison term of life imprisonment.
Yes.

And you won’t be eligible for parole for at least 25 years. Is that correct?
Hmm, 21 now.

PO POPOP

Amend., US Const. and § 1,2, 17, 26, KY Const. would be violated if our death penalty statute was not
applied in an “evenhanded, rational and consistent” manner. Jurek v. Texas, 428 U.S. 262, 276 (1976).

3 The LWOP/25 sentence had already been minimized in jurors’ minds due to Meg’s testimony that her
LWOP/25 sentence was now really just an LWOP/21 sentence. VR 12, 9/5/06, 11:38:50-11:39:32. This,
no doubt, heightened the jury’s interest in a “no parole” option.

37




Q. 21 now. And that was in exchange for your guilty plea to your involvement
in the murders of Joe, Beth and Dennis Wellnitz. Is that correct?
A. Yes. VR 12, 9/5/06, 11:38:00-11:39:12.

A co-defendant’s guilty plea cannot be introduced at trial since such evidence can

be construed as evidence of guilt of the defendant on trial. Gaines v. Com., 13 S.W.3d

923, 924 (Ky. 2000); Parido v. Com., 547 S.W.2d 125 (Ky. 1977); Tipton v. Com., 640

S.W.2d 818, 820 (Ky. 1982)
The introduction of this evidence highly prejudicial and violated Meece’s

substantial rights. 6™ 14" Amends., US Const.; § 2, 11 KY Const. Reversal is required.

8. Excluding Evidence Explaining Why Appleton Entered A
Guilty Plea Denied Meece His Right To Present A Defense.

Preserved by Appleton’s avowal testimony. VR 14, 9/7/06, 3:54:10-3:58:00.

During the prosecution’s direct examination of Meg Appleton, the jury was
informed she had entered a guilty plea to the charges for which Meece was standing trial.
VR12, 9/5/06, 10:09:58; 1d., 10;32:23. In addition, the prosecutor played her videotaped
statement for the jury which informed them Appleton had a formalized plea agreement
with the prosecutor. Id., 1:46:21. If that was not obvious enough, Appleton testified while
wearing shackles and orange prison clothing. Id., 9:49:10. This unquestionably had a

negative impact on Meece’s defense. See, Parido v. Com., 547 S.W.2d 125 (Ky. 1977);

See Argument 7.

Although Appleton claimed that she was not guilty at the trial, the actions of her
entering a guilty plea spoke louder than her in-court testimony. It was essential for
Meece’s defense that the jury be given a plausible explanation for her entering a guilty

plea to killing her parents and brother even though she was not guilty. In order to do this,
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Meece attempted to introduce the advice from her counsel and the fears and
circumstances that caused Appleton to enter her guilty plea.

Defense counsel asked Appleton, “Explain to us more fully your reasons for
entering the guilty plea and making the statement.” VR 14, 9/7/06, 2:48:52. Appleton
began to explain her reasons, but the prosecutor objected. 1d., 2:49:35. The judge stated
her explanation was “all hearsay.” Id., 2:49:50. Defense counsel argued it was not offered
for the truth of the matter asserted, but to explain Appleton’s subsequent actions. 2:50:00.
The judge ruled again the testimony was hearsay, then he admonished the jury not to
consider Appleton’s statements before the objection. Id., 2:50:55.

Appleton testified to her reasons for entering the guilty plea by avowal:

[Her attorney] said that Sheriff Cheatham was lying and my whole trial was going
to be like that and everybody knew it. And that without a change of venue they

might as well put the needle in my arm.

x % % kx x k¥

I was very distraught by the entire thing, and pretty much that’s what pushed me
over the edge to take a plea bargain. They’d been kind of pushing me towards
trying to get a plea bargain for quite a while but that kind of did it. And, you
know, at the time they were saying, “Well at least if you take this plea bargain,
you know, your life won’t be over. When you get out, it, it’s, your first chance at
parole, you won’t, you won’t be that old. Fifty-three’s not old. And it -- I'd been
all ready to stand firm and, you know, stand up for myself, and try to trust the
judicial system, but he basically told me it was going to be a joke and I was
screwed. And that, you know, the Truth was irrelevant and what was relevant was
what was going to happen to me and did I really think I could get a fair trial in
Adair County? And, I didn’t. I couldn’t even go to my own high school reunion
and ] hadn’t even been indicted yet.

* * * * * * *

He said that the only way I wasn’t get -- when we lost, the only way I wasn’t
going to die is if Nannie and Gabe got on the stand and cried and begged the jury

for my life.
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My grandmother’s had enough, and this, this whole thing is horrible enough for
her to begin with. I mean, I can’t even imagine putting her in that position, I
mean, that’s just horrible, and he, and he would bring that up every time I say
him. Well, have you decided what you’re going to do about the penalty phase?
And, you know, it was really -- I wasn’t on my psych meds. I was already really
depressed anyway. I was under tremendous amounts of strain and, you know, then
he started talking about, and they might not let, then they might put it off and try
Bill first and, “You could be in County Jail for another two years.” And, I mean, I
just pretty much gave up. And, you know, they were telling me that that was the
only chance I was going to have at any sort of a life ever, was to take a plea
bargain and hoe for parole.

VR 14, 9/7/06, 3:54:10-3:58:20.

This evidence was not hearsay. It was not offered to prove the truth of the
statements that were made to Appleton. The purpose of the testimony was show why
Appleton would enter a guilty plea even though she claimed she was not guilty. The use
of out-of-court statements to prove the listener’s state of mind is a legitimate non-hearsay

use of the statements. R. Lawson, The Kentucky Evidence Law Handbook, §8.05(3) 563-

566 (4th ed. 2003); Perdue v. Com., 916 S.W.2d 148, 156 (Ky. 1996),

The prejudice to Meece from the exclusion of this testimony was substantial. One
of the biggest hurdles he had to overcome was convincing the jury there were legitimate
reasons why he and Appleton would plead guilty even though they were innocent. If he
could not convince them there were legitimate reasons then the trial was a mere formality

leading up to a conviction. Kercheval v. U.S., 274 U.S. 220, 224 (1927). The exclusion of

this evidence prevented him from presenting Appleton’s reasons for pleading guilty. It
took away half of Meece’s defense to these crimes. He had an absolute right to explain

why the pleas were entered as part of his right to present a defense. Crane v. Kentucky,

476 U.S. 683, 690-691 (1986); Washington v. Texas, 388 U.S. 14, 19 (1967). Reversal is

required. §§ 2, 11, 14, KY Const.; 6“‘, 8“‘, 14t Amends., US Const.
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9. Refusal To Exclude Testimony Precluded By KRE 504.

Preserved. TR 2 186-189, 204-206, 234-248, 261-264, 268-271; TR § 632-635,
683-684; TR 6 826-829; TR 7 1030; TR 8 1174-1179; TR 9 1318-1321; TR 11 1527-
1538; VRH 4/20/04, 9:33:36-10:14:00; SVH 7/12/06, 3:50:07-4:35:07.

KRE 504(b) establishes a marital communications privilege: “An individual has a
privilege to refuse to testify and to prevent another from testifying to any confidential
communication made by the individual to his or her spouse during their marriage....A
communication is confidential if it is made privately by an individual to his or her spouse
and is not intended for disclosure to any other person.”

At Meece’s trial, numerous statements by Regina Meade were introduced in
violation of KRE 504(b) and one of those was introduced in violation of the court’s order
finding it barred by the privilege. These statements include the following:

A. Meade testified that in the early morning hours before the Wellnitz family was
killed, Meece came upstairs to her bedroom around 1:30 or 2 a.m. to tell her he and Meg
were leaving to get coffee. VR 10, 8/31/06, 4:19:26-4:20:38.

B. Meade testified Meece told her not to talk to the police or let them in their
house. Id. at 4:29:00-30. This conversation took place a couple of weeks after the
murders and no one else was present. VRH 1, 4/20/04, 9:52:00-9:53:25. The court had
previously ruled this statement was barred by KRE 504. TR 2 268.

C. Meade testified Meece discussed “plausible deniability”—“knowledge without

knowledge”-—with her after the murders and possibly after the divorce. He explained he

* KRE 504(c) sets out an exception to the privilege “[i]n any criminal proceeding in which the court
determines that the spouses conspired or acted jointly in the commission of the crime charged.” There was

no claim by the prosecutor, nor finding by the court, that the exception applied.
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was not telling her stuff so if she was arrested, she could claim plausible deniability and
that she did not know anything. VR 11, 9/1/06, 9:29:37-9:30:52.

D. Meade testified when she and Meece went with Meg to the Wellnitz home a
week after the murders to help pack stuff up, Meece made statements to her about the
murders. Id. at 9:35:00-9:37:50. Meade testified she and Meece were separate from Meg
most of the time and Meece’s statements were not made in Meg’s presence. Id.

E. Meade testified Meece, who claimed to be an ex-Navy seal when he met her at
16, told her he knew where to hit somebody with a bullet to put them down and that a hit
to the head would kill a person instantly. 1d. at 10:42:55-10:44:34.

It is clear from the record neither Meg nor anyone else was present during these 5
conversations that took place during Meece and Meade’s marriage’ and that these
conversations were private and not intended for disclosure to others. These confidential
spousal communications made during the Meece/Meade marriage were privileged and

inadmissible under KRE 504(b). St. Clair v. Com., 174 S.W.3d 474 (Ky. 2005); Slaven

v. Com., 962 S.W.2d 845 (Ky. 1997). The introduction and use of this privileged
testimony was unfairly prejudicial. It established the beginning timeline of the crime
consistent with other facts, guilty knowledge, information only the shooter or an on-site
accomplice would know, and a “how to kill” plan consistent with the wounds on 2 of the
3 victims. Its introduction denied Meece due process, a fair trial and reliable capital
sentencing in violation of the Sth, 6Ih, 8th, 14 Amends., US Const.; § 2, 7, 11, 17, KY

Const.; KRE 504(b). Reversal is required.

* Meece and Meade were married in 8/1991 and divorced in 11/2000. VRH 1, 4/20/04, 9:40:43
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10. Prosecutor’s Failure To Correct Regina Meade’s Perjured Testimony.

Preserved. Prior to trial, Bill Meece filed a pro se motion to bar the prosecutor
from introducing false evidence. TR 7 948-950; TR 9 1318-1321; TR 11 1527-1538;
VRH 3, 6/1/06, 3:11:54-3:14:44; SVH 7/12/06, 2:48:40-2:56:22. The court overruled the
motion, telling Meece the motion was very offensive and if it had been filed by counsel,
they would have been held in contempt. SVH 7/12/06, 2:55:00-2:56:15; TR 9 1318-1321.

On June 30, 2003, the prosecutor filed a lengthy written discovery response
setting out, inter alia, the deal he made with Regina Meade in the presence of her two
attorneys in exchange for her provision information and her cooperation in the
investigation and prosecution of this case. TR 1 62-104 at 97-98. The agreement was
Meade would not be prosecuted for having provided incorrect and/or incomplete
information about the case previously or for having possessed physical evidence related
to this case. Id. At a hearing nearly 9 months later, the prosecutor again described his
deal with Meade—in exchange for her truthful and complete statement, he agreed not to
pursue criminal charges related to any criminal conduct she discussed and he would ask
the Fayette County prosecutor not to charge her with tampering with physical evidence or
for any other crime she discussed. VRH 1, 3/24/04, 1:23:50-1:29:48. The court ordered
the entire deal given Meade in exchange for her testimony be provided in writing to the
defense. Id. No further information was ever provided. TR 1- 11. Fifteen months later,
in July 2005, Meece’s counsel withdrew and were replaced by new attorneys. TR 6 772-
774; VRH 7/1/05, 10:21:50.

At trial in 9/2006, Regina Meade, a critical prosecution witness, testified falsely

on cross-examination about her deal:
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Q. Do you have any agreements with the Commonwealth regarding your

testimony here today?

A. No.
Q. There was never any agreement between you and the Commonwealth that

you would not be charged with any crime?

A. Not to my knowledge.

Q. Not to your knowledge?

A. Not that I remember.

Q. I take it you’ve never been charged with any crimes then?
A. Nope. VR 11, 9/1/06, 9:47:57-9:48:33.

Meece’s convictions and death sentences cannot stand because they were based on
perjured testimony from a critical witness. The use of false testimony to obtain a

conviction is a violation of due process when the testimony is material. Napue v. Illinois,

360 U.S. 264, 269 (1959). It matters not whether there is good or bad faith on the part of

the prosecutor. Brady v. Maryland, 373 U.S. 83, 87 (1963). When, as here, the

prosecutor knew or should have known, the testimony was false; the test for materiality is
whether “there is any reasonable likelihood that the false testimony could have affected

the judgment of the jury.” United States v. Agurs, 427 U.S. 97, 103 (1976). A conviction

based on perjury “results in a denial of due process under the Fourteenth Amendment and

a new trial is required.” Com. v. Spaulding, 991 S.W.2d 651, 656 (Ky. 1999)(citing

Giglio v. United States, 405 U.S. 150, 153 (1972)).

As the Supreme Court held in Napue, supra at 269,

...it is established that a conviction obtained through the use of perjured
evidence, known to be such by the representative of the State, must fall under
the fourteenth Amendment. ... The same result obtains when the State, although
not soliciting false evidence, allows it to go uncorrected when it appears.

The principle that a State may not knowingly use false evidence, including false
testimony, to obtain a tainted conviction, implicit in any concept of ordered
liberty, does not cease to apply merely because the false testimony goes only to
the credibility of the witness. ...
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