

































































































































































































































































the only constitutional way to interpret KRS 446.110.> This Court subsequently
acknowledged this: “In response to the Commonwealth’s suggestion that KRS 446.110
permits trial courts to exercise discretion whether to instruct on LWOP in capital cases,
we recognize that such an interpretation would permit inconsistency in capital sentencing

procedures that is incompatible with due process.” St. Clair v. Com., 140 S.W.3d 510

(Ky. 2004). While Bill Meece initially thought he did not want LWOP included in the
penalty range, VRH 2, 9/21/04, 10:56:13-11:07:05; VRH 3, 5/31/05, 11:07:10-45; VR 2,
8/11/06, 6:13:07-48; TR 10 1414, once he actually heard the evidence against him he
specifically and unqualifiedly requested orally and in writing that LWOP be included in
the range of sentences submitted to the jury. VR 17, 9/18/06, 1:10:41-1:11:27, 3:45:22-
3:52:14; TR 10 1468-70; A 10-12. Because each juror was specifically asked if they
could consider the full sentence range from 20 years to death, and LWOP falls squarely
within that range, the voir dire was inadequate to ferret out any jurors who could not
consider LWOP. Bill Meece should have received the benefit of jury instructions
including LWOP as a punishment option.

Bill Meece was severely prejudiced by the refusal of the trial court to include
LWOP as a sentencing option. 8", 14" Amends., US Const.; § 1,2, 3, 11, 17, 26, 28 KY

Const. The jury labored three hours over what sentence to impose in this case, and jury

* An interpretation of KRS 446.110 that would allow a trial court to exercise discretion in deciding when
and whether to apply a mitigated punishment would violate separation of powers and amount to an
unlawful delegation of legislative powers to the judiciary. §28, KY Const.; Bloomer v. Turper, 137 S.W.2d
387,392 (Ky. 1939); LRC v. Brown, 664 S.W.2d 907, 915 (Ky. 1984). Additionally, the trial court's
withholding of the benefits of the sentencing provisions of HB 455 from Meece, while similarly situated
defendants in other counties were receiving those benefits, was disparate treatment without a rational basis
and violative of equal protection. 14th Amend., US Const.; § 2, 3, KY Const. See Skinner v. Oklahoma,
316 U.S. 535 (1942). The Due Process Clause also would not permit an interpretation of KRS 446.110 that
allowed defendants who appeared in front of one judge to have the benefits of a mitigated penalty, but
denied those benefits to defendants who appeared in front of a different judge. 14th Amend., US Const.; §
2,3, 11, KY Const. See Grayned v. City of Rockford, 408 U.S. 104, 108-109 (1972). Finally, the 8th
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questions clearly indicate they were considering a sentence less than death and would
have been particularly responsive to a “no parole” sentencing option. TR 10 1471; A 31.
Bill Meece’s case must be remanded for a new sentencing hearing at which the jury is

instructed to consider the full penalty range, including life without parole.

7. Prosecutor’s Improper Introduction Of Meg’s Guilty Plea And Sentence.

Unpreserved.

In his direct examination of Meg Wellnitz Appleton, the prosecutor on three
occasions elicited references to her plea bargaining and her guilty plea. VR 12, 9/5/06,
10:10:00-08, 10:10:33-43, 10:32:02-32. In case the jury missed the import of these
statements, the prosecutor clarified everything in his redirect examination of Meg:

Q. And you pled guilty and acknowledged under oath that you were guilty. Is
that correct?

A. I tried to get an Alford plea and you wouldn’t let me. That was the only way
I could get a plea.

Q. And you pled guilty and acknowledged under oath that you were guilty?

A. Yes.

Q. Of being involved in the planning of the murders of your parents and your
brother. Is that correct?

A. Tacknowledged guilt in the complicity charge. 1 guess that that’s what that
means. I guess. I don’t know.

Q. And as a result of that, you’re now serving a sentence. Is that correct?

. Yes.

How long is the sentence that you’re now serving?

25 to life.

25 to life. In other words, you’re serving a prison term of life imprisonment.
Yes.

And you won’t be eligible for parole for at least 25 years. Is that correct?
Hmm, 21 now.

PO POPOP

Amend., US Const. and § 1,2, 17, 26, KY Const. would be violated if our death penalty statute was not
applied in an “evenhanded, rational and consistent” manner. Jurek v. Texas, 428 U.S. 262, 276 (1976).

3 The LWOP/25 sentence had already been minimized in jurors’ minds due to Meg’s testimony that her
LWOP/25 sentence was now really just an LWOP/21 sentence. VR 12, 9/5/06, 11:38:50-11:39:32. This,
no doubt, heightened the jury’s interest in a “no parole” option.
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Q. 21 now. And that was in exchange for your guilty plea to your involvement
in the murders of Joe, Beth and Dennis Wellnitz. Is that correct?
A. Yes. VR 12, 9/5/06, 11:38:00-11:39:12.

A co-defendant’s guilty plea cannot be introduced at trial since such evidence can

be construed as evidence of guilt of the defendant on trial. Gaines v. Com., 13 S.W.3d

923, 924 (Ky. 2000); Parido v. Com., 547 S.W.2d 125 (Ky. 1977); Tipton v. Com., 640

S.W.2d 818, 820 (Ky. 1982)
The introduction of this evidence highly prejudicial and violated Meece’s

substantial rights. 6™ 14" Amends., US Const.; § 2, 11 KY Const. Reversal is required.

8. Excluding Evidence Explaining Why Appleton Entered A
Guilty Plea Denied Meece His Right To Present A Defense.

Preserved by Appleton’s avowal testimony. VR 14, 9/7/06, 3:54:10-3:58:00.

During the prosecution’s direct examination of Meg Appleton, the jury was
informed she had entered a guilty plea to the charges for which Meece was standing trial.
VR12, 9/5/06, 10:09:58; 1d., 10;32:23. In addition, the prosecutor played her videotaped
statement for the jury which informed them Appleton had a formalized plea agreement
with the prosecutor. Id., 1:46:21. If that was not obvious enough, Appleton testified while
wearing shackles and orange prison clothing. Id., 9:49:10. This unquestionably had a

negative impact on Meece’s defense. See, Parido v. Com., 547 S.W.2d 125 (Ky. 1977);

See Argument 7.

Although Appleton claimed that she was not guilty at the trial, the actions of her
entering a guilty plea spoke louder than her in-court testimony. It was essential for
Meece’s defense that the jury be given a plausible explanation for her entering a guilty

plea to killing her parents and brother even though she was not guilty. In order to do this,

38



Meece attempted to introduce the advice from her counsel and the fears and
circumstances that caused Appleton to enter her guilty plea.

Defense counsel asked Appleton, “Explain to us more fully your reasons for
entering the guilty plea and making the statement.” VR 14, 9/7/06, 2:48:52. Appleton
began to explain her reasons, but the prosecutor objected. 1d., 2:49:35. The judge stated
her explanation was “all hearsay.” Id., 2:49:50. Defense counsel argued it was not offered
for the truth of the matter asserted, but to explain Appleton’s subsequent actions. 2:50:00.
The judge ruled again the testimony was hearsay, then he admonished the jury not to
consider Appleton’s statements before the objection. Id., 2:50:55.

Appleton testified to her reasons for entering the guilty plea by avowal:

[Her attorney] said that Sheriff Cheatham was lying and my whole trial was going
to be like that and everybody knew it. And that without a change of venue they

might as well put the needle in my arm.

x % % kx x k¥

I was very distraught by the entire thing, and pretty much that’s what pushed me
over the edge to take a plea bargain. They’d been kind of pushing me towards
trying to get a plea bargain for quite a while but that kind of did it. And, you
know, at the time they were saying, “Well at least if you take this plea bargain,
you know, your life won’t be over. When you get out, it, it’s, your first chance at
parole, you won’t, you won’t be that old. Fifty-three’s not old. And it -- I'd been
all ready to stand firm and, you know, stand up for myself, and try to trust the
judicial system, but he basically told me it was going to be a joke and I was
screwed. And that, you know, the Truth was irrelevant and what was relevant was
what was going to happen to me and did I really think I could get a fair trial in
Adair County? And, I didn’t. I couldn’t even go to my own high school reunion
and ] hadn’t even been indicted yet.

* * * * * * *

He said that the only way I wasn’t get -- when we lost, the only way I wasn’t
going to die is if Nannie and Gabe got on the stand and cried and begged the jury

for my life.
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My grandmother’s had enough, and this, this whole thing is horrible enough for
her to begin with. I mean, I can’t even imagine putting her in that position, I
mean, that’s just horrible, and he, and he would bring that up every time I say
him. Well, have you decided what you’re going to do about the penalty phase?
And, you know, it was really -- I wasn’t on my psych meds. I was already really
depressed anyway. I was under tremendous amounts of strain and, you know, then
he started talking about, and they might not let, then they might put it off and try
Bill first and, “You could be in County Jail for another two years.” And, I mean, I
just pretty much gave up. And, you know, they were telling me that that was the
only chance I was going to have at any sort of a life ever, was to take a plea
bargain and hoe for parole.

VR 14, 9/7/06, 3:54:10-3:58:20.

This evidence was not hearsay. It was not offered to prove the truth of the
statements that were made to Appleton. The purpose of the testimony was show why
Appleton would enter a guilty plea even though she claimed she was not guilty. The use
of out-of-court statements to prove the listener’s state of mind is a legitimate non-hearsay

use of the statements. R. Lawson, The Kentucky Evidence Law Handbook, §8.05(3) 563-

566 (4th ed. 2003); Perdue v. Com., 916 S.W.2d 148, 156 (Ky. 1996),

The prejudice to Meece from the exclusion of this testimony was substantial. One
of the biggest hurdles he had to overcome was convincing the jury there were legitimate
reasons why he and Appleton would plead guilty even though they were innocent. If he
could not convince them there were legitimate reasons then the trial was a mere formality

leading up to a conviction. Kercheval v. U.S., 274 U.S. 220, 224 (1927). The exclusion of

this evidence prevented him from presenting Appleton’s reasons for pleading guilty. It
took away half of Meece’s defense to these crimes. He had an absolute right to explain

why the pleas were entered as part of his right to present a defense. Crane v. Kentucky,

476 U.S. 683, 690-691 (1986); Washington v. Texas, 388 U.S. 14, 19 (1967). Reversal is

required. §§ 2, 11, 14, KY Const.; 6“‘, 8“‘, 14t Amends., US Const.
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9. Refusal To Exclude Testimony Precluded By KRE 504.

Preserved. TR 2 186-189, 204-206, 234-248, 261-264, 268-271; TR § 632-635,
683-684; TR 6 826-829; TR 7 1030; TR 8 1174-1179; TR 9 1318-1321; TR 11 1527-
1538; VRH 4/20/04, 9:33:36-10:14:00; SVH 7/12/06, 3:50:07-4:35:07.

KRE 504(b) establishes a marital communications privilege: “An individual has a
privilege to refuse to testify and to prevent another from testifying to any confidential
communication made by the individual to his or her spouse during their marriage....A
communication is confidential if it is made privately by an individual to his or her spouse
and is not intended for disclosure to any other person.”

At Meece’s trial, numerous statements by Regina Meade were introduced in
violation of KRE 504(b) and one of those was introduced in violation of the court’s order
finding it barred by the privilege. These statements include the following:

A. Meade testified that in the early morning hours before the Wellnitz family was
killed, Meece came upstairs to her bedroom around 1:30 or 2 a.m. to tell her he and Meg
were leaving to get coffee. VR 10, 8/31/06, 4:19:26-4:20:38.

B. Meade testified Meece told her not to talk to the police or let them in their
house. Id. at 4:29:00-30. This conversation took place a couple of weeks after the
murders and no one else was present. VRH 1, 4/20/04, 9:52:00-9:53:25. The court had
previously ruled this statement was barred by KRE 504. TR 2 268.

C. Meade testified Meece discussed “plausible deniability”—“knowledge without

knowledge”-—with her after the murders and possibly after the divorce. He explained he

* KRE 504(c) sets out an exception to the privilege “[i]n any criminal proceeding in which the court
determines that the spouses conspired or acted jointly in the commission of the crime charged.” There was

no claim by the prosecutor, nor finding by the court, that the exception applied.
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was not telling her stuff so if she was arrested, she could claim plausible deniability and
that she did not know anything. VR 11, 9/1/06, 9:29:37-9:30:52.

D. Meade testified when she and Meece went with Meg to the Wellnitz home a
week after the murders to help pack stuff up, Meece made statements to her about the
murders. Id. at 9:35:00-9:37:50. Meade testified she and Meece were separate from Meg
most of the time and Meece’s statements were not made in Meg’s presence. Id.

E. Meade testified Meece, who claimed to be an ex-Navy seal when he met her at
16, told her he knew where to hit somebody with a bullet to put them down and that a hit
to the head would kill a person instantly. 1d. at 10:42:55-10:44:34.

It is clear from the record neither Meg nor anyone else was present during these 5
conversations that took place during Meece and Meade’s marriage’ and that these
conversations were private and not intended for disclosure to others. These confidential
spousal communications made during the Meece/Meade marriage were privileged and

inadmissible under KRE 504(b). St. Clair v. Com., 174 S.W.3d 474 (Ky. 2005); Slaven

v. Com., 962 S.W.2d 845 (Ky. 1997). The introduction and use of this privileged
testimony was unfairly prejudicial. It established the beginning timeline of the crime
consistent with other facts, guilty knowledge, information only the shooter or an on-site
accomplice would know, and a “how to kill” plan consistent with the wounds on 2 of the
3 victims. Its introduction denied Meece due process, a fair trial and reliable capital
sentencing in violation of the Sth, 6Ih, 8th, 14 Amends., US Const.; § 2, 7, 11, 17, KY

Const.; KRE 504(b). Reversal is required.

* Meece and Meade were married in 8/1991 and divorced in 11/2000. VRH 1, 4/20/04, 9:40:43
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10. Prosecutor’s Failure To Correct Regina Meade’s Perjured Testimony.

Preserved. Prior to trial, Bill Meece filed a pro se motion to bar the prosecutor
from introducing false evidence. TR 7 948-950; TR 9 1318-1321; TR 11 1527-1538;
VRH 3, 6/1/06, 3:11:54-3:14:44; SVH 7/12/06, 2:48:40-2:56:22. The court overruled the
motion, telling Meece the motion was very offensive and if it had been filed by counsel,
they would have been held in contempt. SVH 7/12/06, 2:55:00-2:56:15; TR 9 1318-1321.

On June 30, 2003, the prosecutor filed a lengthy written discovery response
setting out, inter alia, the deal he made with Regina Meade in the presence of her two
attorneys in exchange for her provision information and her cooperation in the
investigation and prosecution of this case. TR 1 62-104 at 97-98. The agreement was
Meade would not be prosecuted for having provided incorrect and/or incomplete
information about the case previously or for having possessed physical evidence related
to this case. Id. At a hearing nearly 9 months later, the prosecutor again described his
deal with Meade—in exchange for her truthful and complete statement, he agreed not to
pursue criminal charges related to any criminal conduct she discussed and he would ask
the Fayette County prosecutor not to charge her with tampering with physical evidence or
for any other crime she discussed. VRH 1, 3/24/04, 1:23:50-1:29:48. The court ordered
the entire deal given Meade in exchange for her testimony be provided in writing to the
defense. Id. No further information was ever provided. TR 1- 11. Fifteen months later,
in July 2005, Meece’s counsel withdrew and were replaced by new attorneys. TR 6 772-
774; VRH 7/1/05, 10:21:50.

At trial in 9/2006, Regina Meade, a critical prosecution witness, testified falsely

on cross-examination about her deal:
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Q. Do you have any agreements with the Commonwealth regarding your

testimony here today?

A. No.
Q. There was never any agreement between you and the Commonwealth that

you would not be charged with any crime?

A. Not to my knowledge.

Q. Not to your knowledge?

A. Not that I remember.

Q. I take it you’ve never been charged with any crimes then?
A. Nope. VR 11, 9/1/06, 9:47:57-9:48:33.

Meece’s convictions and death sentences cannot stand because they were based on
perjured testimony from a critical witness. The use of false testimony to obtain a

conviction is a violation of due process when the testimony is material. Napue v. Illinois,

360 U.S. 264, 269 (1959). It matters not whether there is good or bad faith on the part of

the prosecutor. Brady v. Maryland, 373 U.S. 83, 87 (1963). When, as here, the

prosecutor knew or should have known, the testimony was false; the test for materiality is
whether “there is any reasonable likelihood that the false testimony could have affected

the judgment of the jury.” United States v. Agurs, 427 U.S. 97, 103 (1976). A conviction

based on perjury “results in a denial of due process under the Fourteenth Amendment and

a new trial is required.” Com. v. Spaulding, 991 S.W.2d 651, 656 (Ky. 1999)(citing

Giglio v. United States, 405 U.S. 150, 153 (1972)).

As the Supreme Court held in Napue, supra at 269,

...it is established that a conviction obtained through the use of perjured
evidence, known to be such by the representative of the State, must fall under
the fourteenth Amendment. ... The same result obtains when the State, although
not soliciting false evidence, allows it to go uncorrected when it appears.

The principle that a State may not knowingly use false evidence, including false
testimony, to obtain a tainted conviction, implicit in any concept of ordered
liberty, does not cease to apply merely because the false testimony goes only to
the credibility of the witness. ...
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...A lie is a lie, no matter what its subject, and, if it is in any way relevant to the
case, the [prosecutor] has the responsibility and duty to correct what he knows to
be false and to elicit the truth. (internal cites and quotations omitted).
The prosecutor failed in this basic duty. The prosecutor failed to immediately act to
correct Meade’s perjury, nor did he correct her false testimony in either of his re-direct
examinations of her. Id. at 9:47:57-9:48:33, 10:37:40-10:48:30, 10:52:05-50.

Whether the defendant is guilty or innocent is not a part of the test to determine the

effect of the perjured testimony. Anderson v. Buchannan, 168 S.W.2d 48, 54 (Ky. 1943).

Instead the focus is on “the probability that the conviction would not have resulted if the
truth had been revealed.” Id. But the overriding concern must be the integrity of the
judicial process. Id. As the Supreme Court stated in Agurs, a court must determine if
there is “any reasonable likelihood that the false testimony could have affected the
judgment of the jury.” Agurs, at 103.

Regina Meade was the heart of the prosecutor’s case against Bill Meece. She claimed
to have been present for most of the planning of this crime as well as many conversations
Meece and Appleton had about it. She provided a key piece of evidence, the safe, to the
prosecution. At every turn, she went out of her way to malign Meece’s character. She
did all this while portraying herself as a hapless bystander to the evil swirling around her
rather than the participant her deal would have revealed her to be.

Regina Meade committed perjury and it cast her in a favorable, but highly inaccurate,
light. The prosecutor, as representative of the state and the agent who negotiated the deal
Meade denied, had a responsibility to correct her lies rather than let them stand. His
failure to do so denied Bill Meece due process and his right of confrontation. 5M 6™ 14

Amends., US Const.; § 2,7, 11, KY Const. Reversal is required.
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11. Refusal To Take Judicial Notice.

Preserved. TR 7 994-1001; VRH 3, 12/9/05, 2:19:25-2:33:05.

Regina Meade, the ex-wife of Bill Meece, was a key prosecution witness. Much
of her testimony was laced with outrageous claims of assorted threats and bad acts
perpetrated against her by Meece. Among other things, she claimed Meece raped her in
December 1999 after they separated and that he was arrested and Jailed on her complaint.
VR 11, 9/1/06, 10:00:00-10:02:00. She acknowledged these charges were later dismissed
but claimed she did not know why except it was not because she lied about the rape. Id.

Prior to trial, Meece had asked the court to take judicial notice of a Court of
Appeals’ opinion issued in a visitation rights appeal involving Meece and his ex-wife.
TR 7994-1001. The opinion states:

Meece and Meade separated in November 1999. The following month, Meade
filed rape charges against Meece. While the case was pending, Meece agreed not
to contest Meade’s request for a domestic violence order (DVO) based on the
circumstances alleged in the criminal complaint.

The grand jury refused to indict Meece, and the case was returned to the district
court. The charges against Meece were dismissed by the district court on
the motion of the county attorney because Meade had been untruthful in

her statements concerning the alleged rape. Meece v. Meade, 2006 WL
1195929 (Ky. App. 2006) (emphasis added); TR 997; A 70-74.

The court declined the request, noting it could not take judicial notice of the prosecutor’s
opinion. VRH 3, 12/9/05, 2:19:25-2:33:05

The defense was not asking the court to take judicial notice of the prosecutor’s
opinion, whatever that might have been. It was asking for judicial notice of the fact the
rape charge “against Meece was dismissed by the district court on motion of the county
attorney because Meade had been untruthful in her statements concerning the alleged

rape.” TR 997; A 70-74. This could have been accomplished by the court taking notice of
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the recitation of facts by the Court of Appeals or by obtaining the tape of the court
proceedings in question.

Under KRE 201, a court may properly take judicial notice of public records,
including records of other courts. Polly v. Allen, 132 S.W.3d 223, 226 (Ky. App. 2004);

Newberg v. Jent, 867 S.W.2d 207, 210 (Ky. App. 1993); U.S. v. Garland, 991 F.2d 328

(6th Cir. 1993). Opinions of an appellate court, published or unpublished, are public
records of that court. The tape of the court hearing where the rape charge was dismissed
due to Meade’s untruthfulness was a public record of the district court. The dismissal of
the rape charge based on Meade’s untruthfulness was a fact “[c]apable of accurate and
ready determination by resort to sources whose accuracy cannot reasonably be
questioned.” KRE 201(b)(2).

The trial court’s refusal to take judicial notice of this fact and to so advise the jury
denied Bill Meece his constitutional right to impeach the witness against him and to put

on a defense to the criminal charges. Davis v. Alaska, 415 U.S. 308 (1974); Crane v.

Kentucky, 476 U.S. 683 (1986). The state cannot carry its burden of proving this error

was harmless beyond a reasonable doubt. Chapman v. California, 386 U.S. 18 (1967).

Reversal for a new trial is required. § 2, 11, Ky. Const.; 6th, 14 Amends., U.S. Const.

12. Error In Allowing Evidence Of The Browning Hi-Power Pistol To Be
Introduced.

Preserved. Meece’s motion in limine was denied. TR 7 1026-1027; TR 10 1431-
1433.
In 1993, Meg Appleton was immediately suspected by the police of having been

involved in the killings. Police questioned Meg and all of her friends on numerous

47




occasions. They questioned Meece in 1993 concerning a Browning Hi-Power pistol he
had in his possession in the weeks preceding the killings. Ex. 40. At that time, Meece
told them he had borrowed it from a friend of a friend to see if he might want to purchase
the gun. VR 11, 9/1/06, 2:05:15. He told the police he had taken the gun target shooting
in Salt Lick, K'Y, but decided not to buy the gun. He said he returned the gun to the friend
a week before the killings. Id., 2:18:46. Meece did not tell them the person’s name
because he was a felon and possession of the handgun would have been another crime.
Id., 2:24:15.

Prior to the start of the first trial, Meece’s attorney revealed, during plea
negotiations, that Meg Appleton had bought the Browning Hi-Power at a gunshop in
Lexington, Sports Unlimited, using a fake ID. SVH, 7/12/06, 3:24:00. Until that point in
time the prosecution had no information about the purchase of the Browning Hi-Power.
Id., 3:31:43. As a result of that information being divulged during the plea discussions,
the prosecution was able to track down the salesman who sold the gun to Appleton and
the ATF form of the transaction. The salesman was able to pick Meece out of a photo
lineup as being present when Appleton bought the gun. VRH 2, 10/8/04, 9:42:07. The
ATF form indicated the gun was purchased 2/8/93, a little over 2 weeks before the
crimes. VR 1, 8/11/06, 5:12:40.

Meece moved to suppress evidence concerning the purchase of the Browning
pistol pursuant to KRE 410 as fruits of the failed plea negotiations. He also moved to
suppress the evidence because the probative value was substantially outweighed by the
prejudice. TR 7 1026-1027. The trial court denied the motion because Appleton admitted

the purchase during questioning in December 2004, after the information had been
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divulged by Meece’s attorney, and because it believed the fruits of a statement made
inadmissible by KRE 410 were not themselves inadmissible. TR 10 1431-1432.

In U.S. v. Ankeny, 30 M.J. 10 (C.M.A. 1990) the court confronted a situation

almost identical to the instant case and held the witness’ testimony was inadmissible as
the fruit of a Mil.R.Evid. 410 disclosure. In that case, the defendant had a positive
urinalysis for cocaine use and was being considered for a court martial. He hired a
civilian attorney and disclosed to this attorney that he had approached the command
urinalysis coordinator to see if he would switch a different urine sample for the positive
urine sample the defendant had first given. The defendant’s attorney then revealed this
information during the course of plea discussions with the prosecuting officer. The
prosecuting authorities then approached the command urinalysis coordinator who
confirmed the defendant had tried to get him to switch urine samples. The Court of
Military Justice held the testimony of the command urinalysis coordinator should not
have been allowed based on an evidentiary rule analogous to KRE 410, The court found
the lawyer’s statement should be “considered as a related ‘statement made in the course
of plea discussions’ for the purpose of this rule.” The court noted the Court of Military
Justice has,

[An] avowed intent to avoid “[a]n excessively formalistic or technical approach to

this rule” and Article 45. See United States v. Barunas, [23 MI 71, 76 (CMA

1986)]. In fact, our practice has been to broadly construe this rule so as to

encourage plea negotiations and secure the concomitant benefits for the military

Justice system. Id. at 75-76. Accordingly, we hold that the military judge plainly

erred in letting the prosecution witness; disclosed only in defense counsel's

statement, testify in this case. See generally Bishop v. Rose, 701 F.2d 1 150, 1157
(6th Cir. 1983).

U.S. v. Ankeny, supra at 15. See also, Joseph M. McLaughlin, ed. Weinstein's Federal

Evidence § 410.09(4) (2d ed. 2005) (“It would seem that, to enforce the policy
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underlying Rule 410, the better approach would be to import the ‘fruit of the poisonous
tree’ doctrine into this area.”).

The gun salesman’s identity, his testimony, and the ATF form were clearly the
“fruit” of Meece’s attorney’s proffer. The prosecutor admitted that was where he learned
this information. SVR, 7/12/06, 3:31:43. The prosecutor argued the discovery of this
information was “inevitable,” but it was not inevitable. VR 1, 8/11/06, 5:29:15. The
prosecution had investigated this case for over 10 years and had not discovered that
information. The only place they could have learned it was from Appleton, and her
memory was not sufficient to have identified the store where the gun was purchased, or
the name on the fake ID she used. Appleton testified she did not remember the name of
the store where the gun was purchased. VR 1, 8/11/06, 5:14:16. She thought the store was
off New Circle Road, Id., but it was actually at Boston Rd. and Man o’ War. Id., 5:16:14.
Appleton testified she did not remember signing any paperwork when the gun was
purchased. She testified that she was not sure she could have remembered the last name
of the person whose ID she used to purchase the gun. Id., 5:15:31. Appleton testified she
used 2 other fake ID’s during that time with other women’s names on them. Id., 5:14:50.
Just as important, until the police spoke to the person who sold the gun to Appleton, they
had no idea Appleton was involved in the purchase and would not have known to ask her
about it. The only information the police had was Meece’s statement in 1993 that he had
borrowed a gun from a friend of a friend and had returned it before the shooting.

A second reason to suppress this evidence was it was divulged by the defendant to
his attorney during the course of the attorney/client relationship. KRE 503(b) states, “A

client has a privilege to refuse to disclose and to prevent amy other person from
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disclosing a confidential communication ... .” (Emphasis added). While the rule only
covers communications between persons with a defined status vis-a-vis the client and his
attorney, the disclosure privilege is much broader in that it allows the client to block
disclosure by “any other person,” even persons who would not have been within the
status originally for a confidential communication to have been made to them. In Bishop
v. Rose, 701 F.2d 1150, 1157 (6th Cir. 1983), the court held the prosecution’s use of
evidence based on a confidential communication between a defendant and his attorney
violated the 6th Amendment right to counsel:

[W]hen the prosecution gets evidence before the jury which is based on

confidential communications between the defendant and his attorney it also

impinges on the Sixth Amendment right to counsel. In this case we are not

dealing with the scope of the judge-made exclusionary rule which is a remedy for

a constitutional violation. Our concern is with a constitutional right which is at the

heart of our adversary system of criminal justice.

Meece must show some prejudice from the violation of his 6™ Amendment right.

Weatherford v. Bursey, 429 U.S. 545, 558 (1977). However, the only prejudice that needs

to be shown is that the information was used to the benefit of the government or

detriment of the defendant during trial. Bishop v. Rose, 701 F.2d at 1156; U.S. v. Irwin,

612 F.2d 1182, 1187 (9th Cir. 1980) (Prejudice results when evidence gained through
interference with the attorney-client relationship is used against the defendant at trial).
That standard is easily met in the present case because the prosecution called the
salesman, Leondas Patrick, as a witness and introduced the ATF form for the purchase of
the gun at trial. In addition, Patrick testified that Appleton purchased 2 boxes of
hydroshock bullets, the type used in the crimes, at the same time she purchased the gun.
VR 10, 8/31/06, 2:15:04. The prosecution also examined Appleton at trial based on the

information it developed as a result of this communication and Meece.
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Reversal is required. §§ 2, 11, 14, KY Const.; 6“’, g 14t Amends., US Const.

13. The Use Of Hearsay Testimony Denied Meece A Fair Trial.

This portion of this issue dealing with the testimony of Torston Rhodes is
preserved. VR 13, 9/6/06, 3:22:16, 3:51:18. The remainder is not preserved.

The trial of this action was replete with hearsay. The following 4 instances of
hearsay, singularly and certainly cumulatively, denied Meece a fair trial.

1. During Justin Manley’s testimony, he testified that Meg Appleton said of Bill
Meece, “He’s crazy. He says he was, you know, he’s killed people, and he’s, and he’s
been in the CIA and stuff like that.” VR 13, 9/6/06, 9:21:50. Manley reinforced the effect
of this hearsay statement by testifying, “I tell Meg that this doesn’t exactly reassure me
on anything.” VR Id., 9:21:58. In a case where Meece was standing trial for murdering 3
people, it was prejudicial and unfair to introduce hearsay that he had killed people before.
This statement does not come within any exception to the hearsay rule. It was not a prior
inconsistent statement, nor was the foundation required by KRE 613 ever laid.

2. Manley also testified about a letter Appleton received from Bill Meece.
Manley described the letter as requesting payment for services rendered long ago. VR 13,

9/6/06, 9:20:44. According to Manley, Appleton shredded the letter and threw it in the

- trash. Id., 9:22:30. He claimed he asked Appleton why she shredded the letter, and

according to him she said, “That could be used as evidence against me, you know.” Id.,
9:22:49. According to Manley, “When we first met she, she told me she was under
suspicion. That she was innocent, but people in, back in Columbia, Kentucky thought that

she was responsible for her family’s death.” Id., 9:22:56. The allegation Appleton
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destroyed the letter because it was evidence that could be used against her was extremely
harmful. It is the equivalent of an admission of guilt. Appleton was never asked about the
alleged statement. The foundation required by KRE 613 was not laid. The statement does
not come within any exception to the hearsay rule.

3. Regina Meade testified that on the morning of the murders, Appleton and
Meece returned to her apartment and Meece was carrying a safe. According to Meade,
“Meg had said [the safe] came from the house.” VR 11, 9/1/06, 10:40:11. This was a
critical admission since Meece testified he bought the safe and Appleton testified that the
Wellnitz safe did not look like the safe that had been introduced into evidence. VR 15,
9/14/06, 2:18:25; VR 14, 9/7/06, 2:29:04. The safe was significant because it was the
only piece of physical evidence that was alleged to directly link Meece to the offenses.
This hearsay statement allegedly made by Appleton did not come within any exception to
the hearsay rule, nor was the foundation required by KRE 613 ever laid.

4. Meade also testified that on the morning of the murders Appleton made several
statements to the effect her brother Dennis was not supposed to be there when the killings
occurred. VR 10, 8/31/06, 4:22:48. While at first blush these statements might appear to
be admissible under KRE 803(2) as an excited utterance, the statements were not made
until two hours after the killings, after Appleton had allegedly driven from Columbia to
Meece’s apartment in Lexington. She certainly had time to begin thinking up ways to try
and distance herself from responsibility for the killings. An excited utterance is one made
“so near in point of time as to exclude the presumption that it was the result of

premeditation or design.” Consolidated Coach Corp. v. Earl’s Adm’r, 263 Ky. 814, 94
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S.W.2d 6, 8 (1936). This statement by Appleton does not qualify as an excited utterance
or under any other exception to the hearsay rule.

5. Torston Rhodes, an engineer for the Sentry Safe Company, testified that based
on his research of company records he learned of a design change instituted for the type
of safe that Regina Meade gave to the state police and claimed was taken from the
Wellnitz residence. After July 1993 Sentry Safe no longer sold this type of safe without a
key number on the lock to make it easier to provide replacement keys to customers. VR
13, 9/6/06, 3:32:58. Rhodes impeached a letter provided to the prosecution by another
engineer at Sentry Safe that said, based on the serial number of the safe, the safe had been
manufactured in October 1993, after the Wellnitz’s had been killed. Id., 3:40:35. Meece
first objected to Rhodes’ testimony because it was speculation. Id., 3:22:16. He later
objected because it was hearsay. Id., 3:51:18. The testimony was obviously hearsay
because it was based upon business records and there was no foundation laid as required
by KRE 803(6). Rhodes was not shown to be the custodian of the records or another
qualified witness. He did not say how the record that formed the basis of his testimony
was made and kept, and he did not “testify that the record comports with the business

record exemption to the hearsay rule.” Robinson v. Com., 926 S.W.2d 853, 854 (Ky.

1996). The evidence was also speculative since Sentry Safe continued to manufacture
safes without key numbers on the locks for 5 months after the Wellnitz’s died.
The individual hearsay statements in this case denied Meece a fundamentally fair

trial. Fulcher v. Motley, 444 F.3d 791 (6th Cir. 2006). Certainly, together they violated

his rights to confront the witnesses and to due process. The prosecution cannot show that
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the error was harmless beyond a reasonable doubt. Chapman v. California, 386 U.S. 18

(1967). §§ 2, 11, and 14, KY Const.; 6“’, 8“’, and 14" Amends., US Const.

14. Allowing Irrelevant Evidence Of Wicca Worship And The Occult.

This issue is arguably preserved by Meece’s motion for a new trial. TR XI 1534,

When the police first investigated this crime they noticed that there was a book of
the occult on Beth Wellnitz’s nightstand, and that Meg Appleton had a black candle in
her bedroom along with a freshman term paper on human sacrifice among the ancient
Inca Indians. Putting two and two together, they decided this offense had an occult
component. VR 14, 9/7/06, 4:38:55.

The prosecutor introduced the jury to this occult component in his opening
statement. He told the jury that Meece and Appleton were sexually involved and that they
were both into Wicca, a type of religious belief that included magic and that their
common belief in Wicca was part of what attracted them together. VR 9, 8/30/06,
9:36:15.

During trial the prosecutor questioned Regina Meade, Meg Appleton, and Bill
Meece concerning Wicca and their respective beliefs in Wicca. VR 11, 9/1/06, 9:21:08-
9:23:45; VRI12, 9/5/06, 9:56:57, VR 14, 9/7/06, 3:40:25-3:42:35; VR 15, 9/14/06,
4:37:52. Meece was asked about Wicca during both of the statements he gave as part of
the plea negotiations. VR 11, 9/1/06, 4:26:17; VR 13, 9/6/06, 4:42:45.

In his guilty phase closing argument, the prosecutor had this to say about the

Wicca evidence:

The discussions about the occult and Wicca. I don’t believe the evidence supports
an inference that this was a ritualistic sacrifice. I believe that that certainly
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demonstrates, along with a lot of other things, demonstrates the character of Bill
Meece. [ think it shows you that he is willing to lie. He told you in his statement
that he was into reformed Judaism. Talked about the cult of personality of Jesus
Christ. And said on his statement, “I’m not even going to apologize if that offends
anybody.” That wasn’t from the discovery, that was him talking, telling the truth.
Certainly Wicca was something that Beth Wellnitz questioned. She was
concerned about her daughter’s involvement with those people. Meg told you in
her statement that part of her reasoning for wanting to take Bill and Regina down
was to show her mother that they weren’t such evil monsters. You know, from a
very early age, one of the biggest fears that anyone has, almost two years old, one
of the biggest fears anybody has is, is a monster going to get us during the night?
She took them down there to show them, to show her parents that they weren’t
evil monsters. Forty-eight hours later what did they do? What did he do? But do
I think that the occult involvement was the primary reason for this? No. Was it a
factor? Certainly. Was it a factor in who the suspects were? Absolutely. But Bill
Meece in his statement told you about the occult involvement versus what his
motive was. This is his discussion, not from the discovery, but his discussion of
what his motive was. “The occult involvement in these murders was entirely
secondary to a financial gain motive. The financial gain motive was for Meg for
the estate, and secondary for me was what Meg was supposed to pay me.”
Secondary for what Meg was supposed to pay me. That’s what he wanted.

VR 16, 9/15/06, 2:08:21-2:11:05. In his closing, the prosecutor admitted the “Wicca
component” had been introduced to show Meece was a person of bad moral character.
But there was never any KRE 404(c) notice this evidence was going to be introduced to
show character. KRE 404(b) does not allow the prosecution to smear a defendant’s
character just because it is easier to get a conviction against a pagan, a Wiccan, or a Jew.
There should be little argument that evidence concerning a person's involvement
in witchcraft is "character evidence” as that term is used in KRE 404(a). In fact, it is
evidence of bad character, or at least the prosecutor though so. Although the issue has
apparently never been raised in this Commonwealth, evidence the defendant practiced the
Wicca religion was found to be bad character evidence in State v. Theer, 639 S.E.2d 655,
664 (N.C.App. 2007) (Noting that the evidence had a “tenuous, at best, relevance to the

question of Defendant's guilt.”)
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Other jurisdictions have held that evidence of a defendant's involvement in similar
occult activities is bad character evidence subject to the limitations of 404(b). In Mitchell
v. State, 379 S.W.2d 123 (S.C. 1989), the South Carolina Supreme Court held that
evidence the defendant was involved in devil worship improperly place the defendant's
character in issue. The defendant's attorney had failed to object at trial, but the South
Carolina Supreme Court vacated the conviction under the more stringent Strickland v.
Washington, 466 U.S. 668, 694 (1984) standard of prejudice (whether "there is a
reasonable probability that, but for counsel's ... errors, the result of the proceeding would

have been different.")

In Flanagan v. State, 846 P.2d 1053 (Nev. 1993) the Supreme Court of Nevada

vacated a death sentence because the prosecution introduced evidence the defendants
believed in the occult and participated in a "coven." According to Wikipedia, the typical
worship  unit for Wiccans is a  “coven” of 13  persons. See,
http://en.wikipedia.org/wiki/Wicca. Flanagan held the prosecution had used the evidence
to establish the defendant's bad character. The court stated, "The prosecution may not
raise the issue of appellant's religious beliefs for the bare purpose of demonstrating
appellant's bad character. By violating this prohibition, the prosecution invited the jury to
try appellants for heresy." Id., 846 P.2d at 1058-59. Appellant submits there is little
doubt that allegations of Wicca worship and the occult were used solely to reflect
negatively on Meece’s character. The prosecutor admitted as much in his closing
argument.

The evidence of Wicca was introduced into this case to prove the two defendants

had a propensity to commit murder because they had bad morals. The evidence was
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nothing more than propensity evidence, and was clearly inadmissible under KRE 404(a).

This case is controlled by Dyer v. Commonwealth, 816 S.W.2d 647 (Ky. 1991). Dyer

involved allegations of sodomy of a boy under the age of twelve. The prosecution was
allowed to introduce pornographic materials that were found in the possession of the
defendant in order to show that the defendant was a sexual pervert, and, in particular, that
his perversion was pedophilia. In reversing, this Court stated:
We declare, unqualifiedly, that citizens and residents of Kentucky are not subject
to criminal conviction based upon the contents of their bookcase unless and until
there is evidence linking it to the crime charged. If the boy's testimony was
intended to be the connecting link, evidence would be limited to that which the
boy could identify as having been shown to him. If this material is supposed to
provide a picture of the appellant as a pedophilia, such profile evidence is
inadmissible in criminal cases to prove either guilt or innocence.
Id., 816 S.W.2d at 652. In the present case, as in Dyer, there was no connecting link
between the crime and the evidence of occultism. The sole purpose was to show Meece
was a person of low moral character which supposedly made it more likely that he would
commit a crime like this. That is inadmissible profile evidence.

As an additional point, Wicca is a religion which is constitutionally protected by

the 1% Amendment to the U.S. Constitution. Flanagan v. State, supra. In Dawson V.

Delaware, 503 U.S. 159 (1992), the Supreme Court vacated a death sentence because the
state had introduced evidence of the defendant's participation in the Aryan Brotherhood
at the penalty phase of the trial. The state had introduced the evidence to demonstrate the
defendant's bad character. The Supreme Court reversed, holding the state is not free to
punish someone based upon his participation in a constitutional protected activity.
Likewise, if, as the prosecution alleged, Meece and Meg Appleton were involved in

Wicca, the involvement is a constitutionally protected activity under the 1st Amendment.
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Unless the prosecution could demonstrate some connection between this religious
practice and the crime involved, then the admission of the evidence violates Meece’s 1st
Amendment rights.

It should be noted that the evidence in this case was not overwhelming. Ten years
elapsed before the prosecution even sought an indictment. The main evidence against
Meece was his own statements given during plea negotiations. Ballistics evidence
indicated the murder weapon was very similar to a Takarov the KSP ballistics examiner
looked at, instead of the Browning HiPower Meg Appleton bought. VR 1, 8/11/06,
2:27:33. In fact, the markings from the Takarov were so similar to the markings on
casings from the crime scene the ballistics expert thought the barrel of the murder
weapon had been manufactured by the same machine and in close proximity to the barrel
of the Takarov. VRI, 8/11/06, 2:27:55. The introduction of the Wicca evidence was not

harmless error in this case. Chapman v. California, 386 U.S. 18, 22 (1967). Reversal for a

new trial is required. §§ 2, 5, 11, and 14, Ky. Const.; 1%, 6th, 8Ih, and 14% Amends., U.S.

Const.

15. Improper Excusal For Cause Of Jurors Qualified To Decide This Case.
Preserved. VR 5, 8/24/06, 9:19:46-9:38:38, 11:28:15-11:48:03; VR 8, 8/29/06,
10:31:35-10:43:51.
Danny Smith. VR 5, 8/24/06, 9:19:46-9:38:38. Smith repeatedly testified while
the death penalty would be difficult due to his father’s recent death, he could consider
each sentencing option in the authorized range. Id. He noted although it would be

difficult to give death, he would not say “no way.” Id. He stated if death was his verdict,
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he could sign the death verdict as foreperson. Id. Over defense objection, the court,
citing its observation of Smith, sustained the prosecution challenge for cause. Id.
Cassandra Watts. VR 5, 8/24/06, 11:29:15-11:48:03. Watts advised the court

she personally did not believe in the death penalty but while she did not support it, she
could consider it. Id. She again said she could consider it. Id. She said she would
seriously consider it regardless of her personal views. Id. When asked if she could
seriously consider death, she stated while she did not believe in taking life for a life, she
would look at the evidence presented and give serious thought to it. Id. When asked if
her beliefs would substantially impair her consideration of the death penalty, she replied
she would have to look at the evidence presented--whether there was proof beyond a
reasonable doubt, talk with the other jurors and give it some thought. Id. She guessed
she would be able to sign a verdict of death as foreperson. Id. She cautioned she could
not give death to someone who was innocent. Id. When pressed again whether she could
seriously consider death, she stated she would not want to but it depended on what was
presented. Id. She said death was one of the options and she would have to consider it
even though she did not personally believe in it. Id. Asked once again if she could
seriously consider the death penalty, she stated it all goes back to what evidence is
presented and what other jurors say. Id. She pointed out someone may say something to
make her see something in a different way and she would have to see what was
presented, discuss it, see what people are thinking and go from there. Id. When asked if
she could set aside her beliefs and do her duty to vote for the death penalty where the
evidence warranted it, Watts said she would have to know what warrants the death

penalty; she would have to know the rules. Id. When asked again if she could vote for
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death if warranted, she again stated she could consider it depending on the evidence
presented. Id. When asked for the twelfth time if she could consider and vote for death if
warranted, she gave the court the answer it obviously sought and said she did not believe
she could. Id. Over defense objection, the court, citing its observation of Watts’
demeanor, sustained the prosecution challenge for cause. Id.

Kenneth Denham. VR 8, 8/29/06, 10:31:35-10:43:51. Denham stated he did not
know if he could do the death penalty, that he thought he believed in it but here and now
he was not sure. Id. He stated he could consider the death penalty but did not know if he
could go through with it, if he could be the one who says who lives or dies. Id. He said
he couldn’t do that, said he would consider the death penalty, then said he did not think
he could do it. Id. He stated if his family were the victims, he would hope the jury
would give the death penalty and he would vote for death in that situation. Id. Finally,
he advised it was possible he could vote for death. Id. Over defense objection, the trial
court sustained the prosecution request to excuse Denham for cause. Id.

The Supreme Court has limited “a state's power broadly to exclude jurors hesitant

in their ability to sentence a defendant to death.” Morgan v. Illinois, 504 U.S. 719, 732

(1992). Not “all who oppose the death penalty are subject to removal for cause in capital
cases; those who firmly believe that the death penalty is unjust may nevertheless serve as
jurors in capital cases so long as they clearly state that they are willing to temporarily set

aside their own beliefs in deference to the rule of law.” Lockhart v. McCree, 476 U.S.

162, 176 (1986). The Court reaffirmed this principle in Gray v. Mississippi, 481 U.S.

648, 658-659 (1987): “The State’s power to exclude for cause jurors from capital juries

does not extend beyond its interest in removing those jurors who would ‘frustrate the
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State's legitimate interest in administering constitutional capital sentencing schemes by
not following their oaths.” ... To permit the exclusion for cause of other prospective
jurors based on their views of the death penalty unnecessarily narrows the cross section
of venire members. It ‘stack[s] the deck against the defendant.’”

The prosecution is only “entitled to have excused for cause a person who has such

conscientious objection to the death penalty that he would never, in any case, no matter

how aggravated the circumstance, vote to impose the death penalty.” Grooms v. Com.,

756 S.W.2d 131, 137 (Ky. 1988); Witherspoon v. Illinois, 391 U.S. 510 (1968). The
“standard is whether the juror’s views could ‘prevent or substantially impair the
performance of his duties as a juror in accord with his instructions and his oath.””

Wainwright v. Witt, 469 U.S. 412, 424 (1985). The “quest is for jurors who will

conscientiously apply the law and find the facts. That is what an ‘impartial jury’ consists
of” Id., 469 U.S. at 423. If a juror can follow the oath and instructions, her removal for
cause violates the defendant’s constitutional rights. Gray, supra.

In Gall v. Parker, 231 F.3d 265 (6th Cir. 2000)(cert. denied 533 U.S. 941 (2001)),
the 6th Circuit held it was error for the trial court to have excluded a juror who was
uncertain about the death penalty, expressed discomfort with it and was undecided about
imposing it. The 6th Circuit found the juror was not “irrevocably opposed” to the death
penalty simply because his decision would depend on the facts of the case. The juror’s
“uncertainty as to how the option of a death sentence would affect his decision should not

have led to exclusion.” Id. at 331. In Adams v. Texas, 448 U.S. 38 (1980), the Supreme

Court reversed a conviction because prospective jurors were excluded “whose only fault
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was to take their responsibilities with special seriousness as to acknowledge honestly that
they might or might not be affected.” Id. at 50-51.

Like the juror in Gall, Smith, Watts and Denham had reservations about the death
penalty. But each stated that s/he would could consider it as a punishment depending on
the facts heard during the trial. The death penalty is not supposed to be considered or
imposed lightly. It must be limited to those offenders who commit “a narrow category of
the most serious crimes” and whose extreme culpability makes them “the most deserving

of execution.” Roper v. Simmons, 543 U.S. 551, 568 (2005)(internal cites omitted). The

views of these three prospective jurors were entirely consistent with the constitutional
limits for imposing the death penalty. Therefore, their views would not “frustrate the

State's legitimate interest in administering [its] constitutional capital sentencing scheme[]

by not following [her] oath[].” Wainwright v. Witt, supra at 423.
A trial court's decision on whether a juror possesses a “mental attitude of
appropriate indifference” must be based on the totality of circumstances, not on a juror's

response to a single question. Montgomery v. Com., 819 S.W.2d 713, 718 (Ky. 1991).

When Smith’s, Watts’ and Denham’s responses are viewed in their totality, it is clear
they could honestly and conscientiously consider the death penalty and impose it if the
circumstances warranted. They were not substantially impaired in deciding the facts and
following the instructions and the law. Adams, at 45.

This error is not subject to harmless error review. Gray, at 668; Gall, supra.

Reversal is required. § 1,2, 3, 11,26 KY Const.; 6th, 8“’, 14™ Amends., US Const.
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16. Failure To Videotape Prospective Jurors During Individual Voir Dire.

Partially preserved. VR 6, 8/25/06, 9:30:00-9:33:44.

Prior to individual voir dire, the trial judge sua sponte advised the jury panel:
Now, we are a court of record and everything that we do is videotaped and on
audiotape. You will not be on videotape. I will have the camera locked so that
when you’re talking, giving answers to the questions, you will not be on the
camera and you will not be on the videotape. Rest assured of that. VR 2,
8/21/06, 2:17:38-2:18:02.

The judge was correct that a circuit court is a court of record. In counties where

court proceedings are videotaped, the videotapes are the official record. CR 98. As this

Court stated in Deemer v. Finger, 817 S.W.2d 435, 437 (Ky. 1991), “We have adopted

videotape technology as a means to further the ends of justice.”

The ends of justice are thwarted, not furthered, when a court selectively
videotapes proceedings, particularly in a death penalty case. There is aright, in a court of
record, to record proceedings fully and fairly. A complete recording of the proceedings is
an integral part of our judicial system, for both the trial and appellate courts.

The unfair prejudice of selectively videotaping individual voir dire became
obvious when the trial judge was able use this practice to insulate from appellate review
erroneous excusals for cause of clearly qualified prospective jurors by claiming the
excusals were based on his observations of the jurors. VR 5, 8/24/06, 9:19:46-9:38:38,
11:28:15-11:48:03. See Arg 15. The defense objected to excusals based on demeanor of
jurors who were not videotaped and requested jurors be videotaped for purposes of
appellate review. VR 6, 8/25/06, 9:30:00-9:33:44. The court overruled the objection and
motion, stating he gave his word to jurors that they would not be videotaped and it was

not required anyway. Id.
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The court’s promise to the jurors was an empty one at best. Individual
prospective jurors were shown on camera and identified by name repeatedly during the
statutory qualification and group voir dire. VR 2, 8/21/06, 9:25:26-12:27:10; VR 8§,
8/29/06, 1:54:53, 2:10:21, 2:15:40, 2:18:28, 2:23:05, 2:27:17, 2:28:55, 2:34:31, 2:46:25,
3:17:01. If anything, disclosures there were more personal or potentially embarrassing
than anything said during individual voir dire. Whatever juror interest the court was
trying to protect had to give way to Bill Meece’s due process rights to make a record and
to meaningful appellate review. Sth, 14™ Amends., US Const.; § 1,2, 11,15 KY Const.

The trial court’s practice of not videotaping jurors during individual voir dire but
ruling on excusals for cause based on its shielded observations of those jurors requires
reversal for a retrial accompanied by customary due process features such as making a

complete record that permits a meaningful appellate review.

17. Denial Of Defense Challenges For Cause.

Preserved by defense challenges for VR 4, 8/23/06, 9:19:42-9:32:42, 9:57:04-
10:12:20; VR 8, 8/29/06, 10:01:04-10:14:57, 10:16:18-10:30:23.

Larry Watt. VR 4, 8/23/06, 9:19:42-9:32:42. Watt initially said he could
consider the full range of penalties. Id. When questioned further, he stated if a defendant
was convicted of multiple murders, he would give the death penalty. Id. He then backed
off and said he would consider everything before deciding sentence. Id. Defense
counsel’s motion to excuse Watt for cause was overruled by the trial court. Id. Watt was

removed from the jury by a defense peremptory. TR 10 1453.

65



Don Millis. VR 4, 8/23/06, 9:57:04-10:12:20. Like Watt, Millis initially said he
could consider each of the penalty options. Id. Upon further questioning, he twice
explained he would consider the death penalty first for multiple murders. 1d. Millis said
he would consider a defendant’s background but it might not play a big part. Id.
Echoing his original comments, Millis again agreed he could consider the entire range.
1d. Defense counsel’s motion to excuse Millis for cause was overruled by the trial court.
Id. Millis was removed from the jury by a defense peremptory. TR 10 1453.

Shane Palmquist. VR 8, 8/29/06, 10:01:04-10:14:57. Palmquist said he could
consider the full penalty range. Id. He explained he was an eye for an eye person and
believed if someone was guilty; the penalty should fit the crime. Id. He stated death was
the only appropriate sentence for a planned, intentional murder. Id. Palmquist witnessed
and heard the incident that morning between defense counsel and Meece. Id. Palmquist
repeated his initial claim he could consider the full penalty range. Id. Counsel’s motion
to excuse Palmquist for cause was overruled by the trial court. Id. Palmquist was
removed from the jury by a defense peremptory. TR 10 1453.

Christy Higdon. VR 8, 8/29/06, 10:16:18-10:30:23. Higdon witnessed and heard
the incident that morning between counsel and Meece. Id. She stated Meece was upset
with one of his attorneys and while she did not hear what Meece said, she did hear what
counsel said to him. Id. The incident left her with a bad, negative impression of Meece.
Id. Higdon said it probably would not affect her deliberations but it could. Id. Counsel’s
motion to excuse Higdon for cause was overruled by the court. Id. The prosecutor
argued Meece was not entitled to an excusal over a problem he created. Id. The court

agreed. Id. Higdon was removed from the jury by a defense peremptory. TR 10 1453.
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The court abused its discretion when it overruled counsel’s challenges for cause
on these 4 jurors. Meece exhausted all 14 of his peremptories, being forced to use 4 of
those challenges on these four jurors. TR 10 1453. “A defendant has been denied the
number of peremptory challenges allotted to him when forced to use peremptory

challenges on jurors who should have been excused for cause.” Thomas v. Com., 864

S.W.2d 252, 259 (Ky. 1993); Shane v. Com., __ S.W.3d___, 2007 WL 4460982 (Ky.

2008).

A defendant is guaranteed the right to a fair and impartial jury. 6" 14™ Amends.,
US Const.; §§ 2, 7, 11, KY Const.; RCr 9.36(1). To ensure this right, the defendant may
challenge a juror for cause “[w]hen there is a reasonable ground to believe that a
prospective juror cannot render a fair and impartial verdict on the evidence.” RCr 9.36(1).

Watt, Millis and Palmquist were substantially impaired as fair and impartial jurors
because they could not give serious, meaningful and fair consideration to the full range of
punishment. Jurors who express a predisposition to impose death in a multiple murder
case cannot properly consider the full range of penalties and must be excused for cause.

Springer v. Com., 998 S.W.2d 439, 456 (Ky. 1999); Shields v. Com., 812 S.W.2d 152,

153 (Ky. 1991); Grooms v. Com., 756 S.W.2d 131, 137 (Ky. 1988). It is interesting to
contrast the trial court’s firm refusal to excuse for cause jurors who leaned toward the
death penalty with its quick excusal for cause of those who leaned away from the death

penalty. Morris v. Com., 766 S.W.2d 58, 60 (Ky. 1989). See Arg. 18.

Millis was also substantially impaired due to his inability to truly give meaningful
consideration to mitigation such as a defendant’s background. In Grooms, supra at 134-

138, this Court made it clear jurors who cannot consider mitigation cannot fully and

67



properly consider the entire penalty range. A sentencer’s inability to fully consider
mitigation or to give it full effect renders any resultant death sentence unconstitutional.

Penry v. Lynaugh, 492 U.S. 302 (1989); Hitchcock v. Dugger, 481 U.S. 393 (1987).

Palmquist and Higdon were substantially impaired and should have been excused
for cause due to their exposure to the confrontation between Bill Meece and defense
counsel. Higdon, in particular, stated witnessing this left her with a negative impression
of Meece that could influence her. This prejudgment about the defendant impinges on
the presumption of innocence as well as having a potentially deadly impact in sentencing.

The prosecution cannot prove this error is harmless beyond a reasonable doubt.

Chapman v. California, 386 U.S. 18 (1967). In Fugate v. Com., 993 S.W.2d 931, 939

(Ky. 1999), this Court stated “[t]hat the right to a completely impartial jury is protected
by Section Eleven of the Kentucky Constitution as well as the Sixth and Fourteenth
Amendments to the U.S. Constitution.” This Court further stated:
Under all circumstances, we must conclude that the complex issue of whether to
strike a juror for cause is a troubling one. Certainly, the question of the sound
discretion of the trial judge must be given great deference. The exercise of the
sound discretion of the trial judge must be accomplished consistent with the
right of the defendant to a fair and impartial jury. Composition of the jury is
always vital to the defendant in a criminal prosecution and doubt about
unfairness is to be resolved in his favor. (Internal cites omitted). Id.
In this death penalty case, the court refused to sustain challenges for cause to these four
prospective jurors on grounds so substantial that the failure to disqualify the jurors for
cause must be viewed as an abuse of discretion. Meece exhausted all his peremptory
challenges and therefore, the process deprived him of peremptory challenges. Under

such circumstances, prejudice is presumed and Meece is entitled to a reversal because he

was forced to use peremptory challenges against prospective jurors who should have been

68




excused for cause. Thomas, supra at 259 - 60. Reversal and a new trial are required. 6",

8", 14" Amends., US Const.; § 1,2, 3,7, 11, 17, 26, KY Const.; RCr 9.36(1).

18. The Refusal To Delete A Reference To Meece’s
Status As A State Prisoner From A Defense Exhibit.

This issue is preserved, as will be set out directly below.

During his direct examination of Bill Meece, defense counsel wished to introduce
a pair of letters from Meece to Meg Appleton’s attorney. Each of the letters, Def. Ex. 8-1
& 8-2, includes Meece’s prison ID number and the prison name and address at the top
center of the letter. Prior to introducing the letters defense counsel sought a ruling from
the judge that the information showing that Meece was in prison when the letters were
written could be covered up before the jury saw the letters. VR 15, 9/14/06, 2:41:50;
2:42:39. The prosecutor did not object to the introduction of the letters and made no
statement concerning the covering of portions of the letters showing they were written
while Meece was in prison. The judge deferred ruling on defense counsel’s motion until
after Meece’s testimony and cross-examination by the prosecution. Id., 2:42:45.

After Meece’s case was closed, counsel again asked about covering the
information in the letters that showed Meece was in prison. VR 16, 9/15/06, 11:17:00. At
that time the judge overruled the motion. Id., 11:18:17.

“[O]ne accused of a crime is entitled to have his guilt or innocence determined
solely on the basis of the evidence introduced at trial, and not on grounds of official
suspicion, indictment, continued custody, or other circumstances adduced as proof at

trial.” Taylor v. Kentucky, 436 U.S. 478, 485 (1978). “The principle that there is a

presumption of innocence in favor of the accused is the undoubted law, axiomatic and
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elementary, and its enforcement lies at the foundation of the administration of our
criminal law.” Coffin v. U.S., 156 U.S. 432,453 (1895). Absent an essential state interest
specific to the trial which requires the disclosure of the defendant’s prisoner status, the

state may not inform the jury that the defendant is incarcerated. C.f., Holbrook v. Flynn,

475 U.S. 560, 569 (1986). In certain instances, information that the defendant is
incarcerated while awaiting trial may be unavoidable. Where, for instance, another
prisoner claims the defendant made incriminating statements to him. But there was no
such state interest in the present case. The references to Meece’s prisoner status in the
letters could easily have been, and should have been, deleted. The failure to do so
violated Meece’s right to a fair trial and the presumption of innocence. This is especially
true since the judge deferred his ruling until it was too late for defense counsel to make
an informed decision about whether to introduce the letters if the consequence was
disclosing that Meece was in prison. Reversal is required. §§ 2, 11, and 14, KY Const.;

6Ih, 8™ and 14" Amends., US Const.

19. Right To Jury Determination Of Aggravating Element Of Offenses Denied.
Unpreserved.
Meece was indicted, inter alia, for first degree robbery and burglary. TR 1 1-10.
Both first degree robbery and burglary are aggravated forms of the offenses.
Commentaries to KRS 515.020 and 511.020. The jury’s finding of one of the possible
statutory aggravators is critical as this element that differentiates first degree from second

degree, which carries a lesser penalty and cannot be used as an aggravator to murder.
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A robbery offense can be aggravated by a jury finding that the offender was

“armed with a deadly weapon.” KRS 515.020. In this case the jury was instructed that it

must find beyond a reasonable doubt:

A. That in Adair County, Kentucky, on or about February 26, 1993, he
stole a Sentry Model 1170 fire safe from Joseph Wellnitz, Elizabeth Wellnitz,
and/or Dennis Wellnitz,

AND
B. That in the course of so doing and with the intent to accomplish the

theft, he used physical force upon Joseph Wellnitz, Elizabeth Wellnitz, and/or
Dennis Wellnitz with a firearm;

AND
C. That when he did so, he was armed with a firearm. TR 10 1459

(emphasis added)

A burglary offense can be aggravated by a jury finding that the offender “is armed
with...a deadly weapon” or he “causes physical injury” to a non-participant. KRS
511.020. In this case, the jury was instructed it must find beyond a reasonable doubt:

A. That is Adair County, Kentucky, on or about the 26" day of February,
1993,...he entered or remained in the dwelling of Joseph Wellnits, Elizabeth
Wellnitz, and/or Dennis Wellnitz without [] permission...

AND
B. That in so doing, he knew he did not have such permission;

AND
C. That he did so with the intention of committing a crime therein;

AND
D. That when in effecting entry or while in the dwelling or in immediate

flight therefrom, he caused physical injury to Joseph Wellnitz, Elizabeth
Wellnitz, and/or Dennis Wellnitz, and/or he used a deadly weapon against
Joseph Wellnitz, Elizabeth Wellnitz, and/or Dennis Wellnitz;

AND

E. That Joseph Wellnitz, Elizabeth Wellnitz, and Dennis Wellnitz were
not participants in the crime. TR 10 1458 (emphasis added)
Critically, the court’s instruction on first degree robbery did not require the use of
a deadly weapon; much less require a jury determination of whether a firearm was used

and whether it was a deadly weapon. The court’s burglary instruction did not require the

jury to determine whether a firearm was used and whether it was a deadly weapon.
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Rather, the court determined as a matter of law that it was a deadly weapon and did not

submit that question to the jury.

Thacker v. Com., 194 S.W.3d 287, 290-291 (Ky. 2006), held the question of

whether a weapon constituted a deadly weapon under KRS 500.080(4) was not a question
for the trial court but, rather, must be submitted to the jury. This Court concluded being
armed with a deadly weapon was an essential element of first degree robbery and that, in
accordance with U.S. Supreme Court case law®, the jury must ultimately determine all the

essential elements of the offense. See also Wright v. Com., 239 S.W.3d 63, 67 (Ky.

2007). Both Thacker, at 291, which was out before this case was tried, and Wright, at 67-

68, proffered proper instructions that would ensure the jury ultimately determines the
essential elements of the bffense and acts in accordance with the law.

The trial court’s failure to submit a critical statutory element to the jury for its
determination of whether the gun in question was a deadly weapon violated Meece’s
right to a jury determination of every element of the robbery and burglary offenses of

which he was convicted. Sth, 6th, 14" Amends., US Const.; § 2, 11, KY Const.

This Court’s opinions in Thacker, supra, and Wright, supra, overlook the
distinction between trial error and structural error and, thus, mistakenly hold this error is
subject to harmless error analysis. The U.S. Supreme Court explained this distinction in

Arizona v. Fulminante, 499 U.S. 279 (1991). Trial errors are subject to harmless error

analysis, while structural errors are not. Writing for the Court with respect to Section II

® In United States v. Gaudin, 515 U.S. 506, 510 - 515 (1995) and Apprendi v. New Jersey, 530 U.S. 466,
490 (2000), the Court held criminal convictions must rest on jury determinations the defendant is guilty of
each and every element of the charged offense. In Gaudin, the Court rejected the idea a jury need only
decide factual components of essential elements and held jurors are entitled to decide the entire essential
element, including the application of law to fact. In Apprendi, the Court held, other than the fact of a prior
conviction, any fact that increases the penalty for a crime beyond the prescribed statutory minimum must
be submitted to the jury and found to have been proved beyond a reasonable doubt.
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of the opinion, Chief Justice Rehnquist defined a trial error as, “[E]rror which occurred
during the presentation of the case to the jury, and which may therefore be quantitatively
assessed in the context of other evidence presented in order to determine whether its
admission was harmless beyond a reasonable doubt.” Id. at 307-308. Chief Justice

Rehnquist defined structural error as:

. structural defects in the constitution of the trial mechanism, which defy
analysis by “harmless-error” standards. The entire conduct of the trial from
beginning to end is obviously affected by the absence of counsel for a criminal
defendant, just as it is by the presence on the bench of a judge who is not
impartial. Since our decision in Chapman, other cases have added to the
category of constitutional errors which are not subject to harmless error the
following: unlawful exclusion of members of the defendant's race from a grand
jury, the right to self-representation at trial, and the right to public trial. Each of
these constitutional deprivations is a similar structural defect affecting the
framework within which the trial proceeds, rather than simply an error in the
trial process itself. “Without these basic protections, a criminal trial cannot
reliably serve its function as a vehicle for determination of guilt or innocence,
and no criminal punishment may be regarded as fundamentally fair.”
Fulminante, 499 U.S. at 309-310 (citations omitted).

Under this definition, the failure of the jury to find an essential element is a structural
error that defies harmless error analysis. Were it any other way, a judge could simply
refuse to submit the case to a jury for its verdict any time s/he felt the defendant was
guilty. The jury’s verdict is a “basic protection” without which “a criminal trial cannot
reliably serve its function as a vehicle for determination of guilt or innocence.”

What this Court did by engaging in its harmless error analysis in Thacker and
Wright, is fault the trial judge for substituting his opinion of what constitutes a dangerous
instrument for the jury’s opinion, and then turn right around and substitute its own

opinion of what constitutes a dangerous instrument for that of the jury and the trial judge.

This Court should overrule that portion of the Thacker and Wright opinions that permit

any court (trial or appellate) to substitute its findings on essential elements for that of the
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Jury. The bottom line is, Meece is entitled to a jury verdict as to the essential elements of

first degree robbery and first degree burglary. Reversal is required.

20. Improper Exclusion Of Mitigating Evidence.

Preserved. Avowal Defense EX 10 - 13; VR 17, 9/18/06, 2:49:58-2:52:16.

During the penalty phase, Bill Meece testified he had three children whom he last
saw in December 2004. Id. at 2:46:00-2:49:58. Two photographs were introduced of
Becky, Tori and Eli who, respectively, were 14, 13 and 10 years old at the time of trial.
Id.; Defense EX 9. While the children’s mother was less than cooperative in Bill’s effort
to maintain communication with his children, Bill was able to exchange loving letters
with them while they were at summer camp. Id. The letters were typical of those
exchanged by any parent of any child—the letters from the children expressed how they
loved and missed their father and gave details about camping activities; Bill’s letter to
Tori expressed how he loved and missed her and showed his interest in her recent trip.
Avowal Defense EX 10 — 13. The trial court, noting Bill had ample opportunity to bring
these people in to testify, refused to allow the introduction of these letters that merely
showed the love between Bill and his children. VR 17, 9/18/06, 2:49:58-2:52:16.

To impose a constitutionally valid sentence, a jury must be allowed to consider
evidence such as this if it is to function as a “link between contemporary values and the
penal system—a link without which the determination of punishment could hardly reflect

29

‘the evolving standards of decency that mark the progress of a maturing society.”” Gregg
v. Georgia, 428 U.S. 153, 190 (1972). “We think it desirable for the jury to have as much

information before it as possible when it makes the sentencing decision.” Id. at 203-204.
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“A jury must be allowed to consider on the basis of all relevant evidence not only why a
death sentence should be imposed, but also why it should not be imposed.” Jurek v.
Texas, 428 U.S. 262 (1976).

This Court has also held a defendant must be allowed great latitude in introducing

evidence at the penalty phase. Smith v. Com., 599 S.W.2d 900, 911 (Ky. 1990). Evena

declaration that evidence is “legally irrelevant” to mitigation cannot bar the consideration
of that evidence if the sentencer could reasonably find it warrants a sentence less than

death. McKoy v. North Carolina, 494 U.S. 433 (1990). The sentencer must be allowed

to consider all “factors which may call for a less severe penalty [than death].” Lockett v.
Ohio, 438 U.S. 586, 605 (1978). A juror “must have the opportunity to consider all

available mitigating evidence.” Wainwright v. Witt, 469 U.S. 412, 454 (1985).

Regardless of whether the proffered evidence comes within the hearsay rule, its

exclusion constituted a violation of Meece’s due process rights. Green v. Georgia, 442

U.S. 95, 107 (1979). The excluded evidence was highly relevant to critical mitigation and
its reliability was unquestioned. “[The hearsay rule may not be applied mechanistically

to defeat the ends of justice.” Chambers v. Mississippi, 410 U.S. 284, 302 (1973). The

court’s position that “these people” should have been brought in to testify also failed to
take into consideration the emotional and psychological hardship it would impose on
Meece’s young children to come in and, in effect, beg a jury for their father’s life.

Bill Meece’s rights were violated by the exclusion of this evidence. 8%, 14™
Amends., US Const.; § 1,2, 3, 11, 17, 26 KY Const. Reversal of his death sentences and

a new penalty phase are required.
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21. Penalty Phase Instructions Denied Reliable Capital Sentencing.
Preservedasto § A, B, C,D, F,J, K, L and M. VR 17, 9/18/06, 3:45:22-4:35:00.
“[The jury’s] sentencing discretion...[must be] guided and channeled...” Proffit v.

Florida, 428 U.S. 242, 258 (1976). Gregg v. Georgia, 428 U.S. 153, 193 (1976),

mandates “careful instructions on the law and how to apply it.” Bill Meece’s penalty
phase instructions (A 13-30) failed to comply with these constitutional imperatives. His
rights to a fair trial, due process and reliable sentencing were violated. 6th, 8th, 14th
Amend., US Const.; § 1,2, 3,7, 11, 17, 26, KY Const.

A. Refusal To Include LWOP. The court rejected Meece’s request that LWOP
be included in the authorized sentences the jury could impose. VR 17, 9/18/06, 1:10:41-
1:11:27, 3:45:22-3:52:14; TR 10 1468-70; 11 1527-38; A 10-12. See Arg.6.

B. Non-Unanimous Mitigation. The court’s instructions required the jury’s
verdict to be unanimous. TR 10 1473. Jurors were not instructed they could consider any
mitigator they individually believed to be true even if all the other jurors did not find it to
be true. Thus, a reasonable juror could have believed the whole jury had to unanimously
agree upon a mitigator before it could be weighed against any aggravator in arriving at a
sentence. Due to improper instructions, jurors might well have been precluded from
considering relevant mitigation. This would have precluded jurors from giving mitigating

evidence any effect whatsoever in violation of Lockett v. Ohio, 438 U.S. 586 (1978) and

its progeny. Mills v. Maryland, 486 U.S. 367, 384 (1988); McKoy v. North Carolina,

494 U.S. 433 (1990); Kordenbrock v. Scroggy, 919 F.2d 1091, 1110-11 (6th Cir. 1990);

Gall v. Parker, 231 F3d 265, 322-329 (6th Cir. 2000). Studies of Kentucky capital jurors

reveal that 75% of jurors who sat on a capital case believed mitigation had to be found
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unanimously to be considered. Sandys, The Life or Death Decision of Capital Jurors:
Preliminary Findings from Kentucky at 27. See A 32-61. Obviously, there is more than a
substantial probability that Meece’s jurors believed they must find mitigation
unanimously to consider and give effect to it.

The constitutional standard for reviewing instructions is not what a court declares
the instructions to mean but what a reasonable juror could have understood them to mean.
Mills at 376. “In reviewing death sentences, the Court has demanded even greater
certainty that the jury’s conclusions rested on proper grounds.” Id. Any doubt about the
meaning of a death penalty instruction has to be resolved in favor of the accused. 1d., 378.
The requested instruction should have been given.

C. Written Mitigation Findings. Specification of the jury’s findings regarding
mitigation is essential to “meaningful appellate review.” Proffitt, supra. Our statute
requires such findings. “[T]he judge shall give the jury appropriate instructions, and the
jury shall retire to determine whether any mitigating or aggravating

circumstances...exist.” KRS 532.025(1)(b). Smith v. Com., 599 S.W.2d 900, 912 (Ky.

1980) should be overruled. The requested instruction should have been given.

D. Refusal To Limit Consideration Of Aggravators. The instructions did not,
as requested, specifically limit the jury’s consideration of aggravating evidence to the
facts enumerated in the instructions. The jury could have relied upon improper
information or argument in reaching its verdict. The absence of “[S]uch a jury
instruction contravenes the constitutional directive in Furman and its progeny that jury

discretion in capital sentencing be sufficiently guided so as to avoid the arbitrary and
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selective imposition of the death penalty.” Furman v. Georgia, 408 U.S. 238 (1972).

See also Jordon v. Watkins, 681 F.2d 1067 (5" Cir. 1982).

E. Non-Statutory Aggravator Findings. Nowhere in the instructions was the
jury required to make findings on non-statutory aggravators. The instructions did not
require the jury to find the non-statutory aggravator of the brutality and cold-blooded
nature of the murders, even though the prosecutor urged this factor specifically as a
reason for the jury to impose the death penalty. This Court has held a death sentence can

be based on non-statutory aggravation. See Jacobs v. Com., 870 S.W.2d 412, 419 (Ky.

1994). Because a non-statutory aggravating circumstance can support the imposition of
an enhanced sentence, the jury has to be instructed it must formally find any such

aggravator and find it beyond a reasonable doubt. Ring v Arizona, 536 U.S. 584 (2002).

F. Verdict Form. At the conclusion of the penalty phase, the court instructed the
Jury on authorized sentences. TR 10 1476, 1481, 1486. As can be seen from the verdict
forms, only the LWOP/25 and death sentence verdict forms contain the language “We,
the Jury, find beyond a reasonable doubt that the following aggravating circumstance or
circumstances exist in this case” with blank lines to write in the aggravator(s) found.
TR10 1478-79, 1483-84, 1488-89. Thus, the finding of an aggravator resulted in signing
either the LWOP/25 or the death sentence verdict form. Id. Such a verdict form is
improper because it results in a directed verdict of death or LWOP 25 if an aggravator is
found beyond a reasonable doubt. There was no way for the jury to complete and sign a
verdict form finding an aggravating circumstance without fixing an aggravated penalty.

KRS 532.030(1) sets out the range of penalties available “when a person is

convicted of a capital offense,” and in addition to LWOP/25, LWOP and death, it
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authorizes the lesser sentencing options of “a sentence of life, or to a term of not less than

...20 years.” Sanborn v. Com., 754 S.W.2d 534, 545 (Ky. 1988), held finding an

aggravator serves only to place the defendant in the class eligible for a sentence of death.
The jury still has the discretion of deciding whether death is the appropriate sentence.
The verdict forms removed that discretion from the jury deciding Meece’s punishment.

See Franks v. State, Okl. Cr., 636 P.2d 361, 366-67 (1981).

A jury can simply be provided with a separate verdict form upon which to write in
any aggravators found beyond a reasonable doubt, along with separate verdict form

setting out each setting out all of the sentences authorized. Thomas v. Com., 864 S.W.2d

252 (Ky. 1993). The requested verdict forms should have been used.

G. “For Profit.” The court included in its instructions the KRS 532.025(2)(a)(4)
aggravator “The Defendant committed the offense of Murder for himself or another, for
the purpose of receiving money or any other thing of monetary value, or for other profit.”
TR 10 1475, 1480, 1485. The court defined “for profit” as meaning “with a motive of ‘a
hope to obtain financial gain’ or ‘a hope to avoid financial loss.”” Id. This definition

comes, not from the KRS, but from Cooper’s Kentucky Instructions To Juries §12.06

where it is proffered in brackets as an alternative or additional instruction. In the
Comment section, the author notes this definition came from an unnamed, unpublished
case where this Court declined to address the sufficiency of this aggravator as applied to
the facts. Id. Apparently, the propriety of the definition was neither raised nor addressed
by this Court. Id. There simply is no basis for defining this aggravating factor beyond the

statutory language which is plain and clearly understandable. The use of this unnecessary
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