


INTRODUCTION

In this employment case, originally filed more than 12 years ago, The Kroger Co.

d/b/a Country Oven Bakery (“Kroger” or “Appellant”), appeals from the Court of

Appeals’ 2007 Opinion reversing the Warren Circuit Court’s August 11, 2006 Order

dismissing Appellee, Joanne Buckley’s (“Buckley”) sole remaining claim by reviving a

claim that a previous Court of Appeals Panel dismissed as a matter of law in 2003. The

case involves issues of paramount importance regarding the law-of-the-case doctrine and

the application of subject matter Jurisdiction which impact not only this case, but the

finality of any case decided on appeal.



STATEMENT CONCERNING ORAL ARGUMENT

Kroger requests oral argument and believes it is necessary in this case to assist the

Court in reaching a full understanding of the underlying facts, complicated procedural

history and important legal issues presented.
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STATEMENT OF THE CASE

This case, filed in 1997, is now on its third round of appeals and this is the second
time it has come before this Court. Many of the issues have been resolved. Although the
procedural history is long and complex, the questions now before the Court are relatively
short and simple. First, whether the Court of Appeals acted outside its authority, in
violation of the law-of-the-case doctrine, by reviving a claim that a previous Court of
Appeals Panel dismissed in 2003 as preempted — a decision from which rehearing was
denied and from which Buckley chose not to seek discretionary review? And second,
whether the Court of Appeals’ 2007 Opinion (attached at Tab A) directly conflicts with
controlling precedent concerning the distinction between subject matter jurisdiction and
particular case jurisdiction and the differing effect each has on Judgments rendered by a

court?

To answer these questions, it is necessary to review the some of the events which

bring this 12 year-old case before this Court for a second time.

PROCEDURAL HISTORY

A. Initial Proceedings Before the Trial Court

Buckley filed her original Complaint in 1997, asserting a variety of claims
stemming from her employment with Kroger. (R. (1 Appeal), Vol. I, pp. 1-6).
Buckley’s claims all centered around her contention that Kroger forced her to “snitch”
against fellow employees and refused her request to be relieved from this alleged
requirement. Her Complaint set forth a number of claims, including claims for disability
discrimination under the Kentucky Civil Rights Act, KRS Chapter 344, et seq. (“KCRA”)

and intentional infliction of emotional distress (“IED”). With respect to her claim for

disability discrimination, Buckley’s Complaint specifically alleged that:



9. [Buckley] has always performed her work with [Kroger] well and
was willing and qualified to continue performing her work well had
Defendants not prevented [Buckley] from doing so.

10. On or about May 6, 1996, [Kroger] took improper, adverse
employment action against [Buckley] and began forcing and continued
forcing [Buckley] to participate in discriminatory activity against a fellow
employee in violation of the Kentucky Civil Rights Act.

1. As a result of [Kroger’s] improper actions in violation of the
Kentucky Civil Rights Act, [Buckley] developed mental, emotional, and
physical problems that caused her to become a “qualified individual with a
disability” as defined by the Kentucky Civil Rights Act.

12. Even though [Kroger was] aware of or should have been aware
that [Buckley] was and continues to be a qualified individual with a
disability, [Kroger] refused to provide any reasonable accommodation to
[Buckley], in violation of the Kentucky Civil Rights Act. Had [Kroger]
provided reasonable accommodation to [Buckley], [Buckley] would have
been able to eventually recover from her physical, mental, and emotional
problems and to continue to be a productive employee at [Kroger].

R. (1% Appeal), Vol. I, pp. 1-6; Com laint, 99 10, 11, 12, attached at Tab B). With
Lompiaint

respect to her IIED claim, Buckley alleged:

15. The acts and omissions of Defendants also constituted intentional
infliction of mental distress in accordance with the Kentucky common
law.

Id. atq 15.

Prior to trial, Kroger twice sought dismissal of Buckley’s IIED claim on the basis
that it was preempted by her KCRA claim as a matter of law in accordance with Wilson v.
Lowe’s Home Ctr., 75 S.W.3d 229 (Ky. App. 2001).! Although the trial court dismissed
Buckley’s other claims, her KCRA disability discrimination and IIED claims were
submitted to a jury in December 2001. At trial, Buckley did not attempt to prove the

Comoplaint allegations of disability discrimination based on events which occurred before

1

Kroger first sought dismissal of Buckley’s IIED claim in a March 15, 1999 Motion to Dismiss and

later in a March 20, 2001 Motion for Partial Summary Judgment, both of which were denied by the Circuit
Court.




she filed her Complaint. She instead argued that the KCRA claim was based on Kroger’s
alleged refusal to provide her with reasonable accommodations to permit her to return to
work a year later, in 1998. Buckley argued that her IIED claim was based on events
occurring in 1996. The jury returned a verdict in Buckley’s favor on both claims.

B. The Court Of Appeals Dismisses Buckley’s IIED Claim And Remands

The Case For Retrial On Buckley’s Sole Remaining Claim Of
Disability Discrimination Under the KCRA

On appeal, Kroger again argued that Buckley’s IIED claim was preempted by her
KCRA claim under Wilson, and should never have been submitted to the jury. The Court

of Appeals agreed, explaining in a published Opinion that:

Wilson held in relevant part that when a plaintiff prosecutes a KRS

Chapter 344 claim and an outrageous conduct claim concurrently, the
former preempts the latter.

* % %

Wilson is clear and unambiguous in its holding that a KRS Chapter 344
claim preempts a common law IIED/outrageous conduct claim. Buckley
attempts to distinguish Wilson from the facts at bar, arguing that her
Chapter 344 disability discrimination claim relates solely to Kroger's
failure in 1998 to reasonably accommodate her disability and allow her to
return to work, whereas the outrageous conduct claim addresses the 1996

actions of Kroger supervisors which resulted in her diagnosis of post
traumatic stress disorder.

We do not find this argument persuasive. . .. Clearly, the facts upon

which Buckley relied in support of her disability discrimination claim

were the same facts relied upon in support of the common law claim.

As such, the issue at bar falls within the scope of Wilson.
Kroger Co. v. Buckley, 113 S.W.3d 644, 646-47 (Ky. App. 2003) (“Kroger 1,” attached at
Tab C) (emphasis added). Accordingly, the Court of Appeals vacated the Judgment and

remanded the case for a new trial on Buckley’s only remaining claim — disability

discrimination under the KCRA. I4. at 647.



C. The Court Of Appeals Denies Buckley’s Petition For Rehearing, And
She Elects Not To Seek Discretionary Review

Buckley fi

led a Petition for Rehearing of the Court of Appeals’ Opinion in Kroger

/, repeating her argument that the facts and circumstances supporting her IIED claim

were different from those supporting her disability discrimination claim.? While her

Petition for Rehearing was pending, Buckley also filed “Appellee’s Motion for Leave to

Amend the Complaint,” in which she sought “leave to eliminate the claims in her

complaint for assault, battery, negligent infliction of mental distress, and disability

discrimination during 1996 and 1997, and “to add to the complaint a claim for disability

discrimination that occurred in 1998.” (Motion, pp. 1-2, attached at Tab D). The Court

of Appeals denied both Buckley’s Petition for Rehearing and her Motion for Leave to
Amend the Complaint. (August 13, 2003 Order, attached at Tab E). Buckley did not

seek discretionary review of either Kroger I, or the August 13, 2003 Order.

D. The Trial Court Follows The Court Of Appeals’ Directive, Holding
That Buckley Is Precluded From Pursuing Her IIED Claim

On remand, the trial court granted Buckley leave to amend her complaint to

reassert a claim for IIED. Ultimately, however, the court granted Kroger’s Motion to

Dismiss the claim, holding:

The issue presented to the court is whether Ms. Buckley, following the
amendment of her original complaint, is prohibited by Kentucky Revised
Statutes (KRS) Chapter 344 from pursuing a claim for the intentional
infliction of emotional distress (IIED) and outrageous conduct. The
Kentucky Court of Appeals, in [Kroger 1], held that Wilson v. Lowe’s
Home Center, Ky. App., 75 S.W.3d 229 (2001) serves to preclude the
prosecution of a claim of IED and outrageous conduct and a
discrimination claim in the instant case. The court is bound by that

2 Buckley repeated these arguments in her CR 76.36 Petition to a second Court of Appeals panel, as
well as to this Court on appeal from the second Court of Appeals Panel’s denial of her Petition. See
Buckley v. Wilson, 177 S.W.3d 778 (Ky. 2005).



holding. The Court of Appeals has made the determination that the events
giving rise to Ms. Buckley’s cause of action fall exclusively within the

purview of KRS 344. As a result, Ms. Buckley is precluded from pursuing
her IIED and outrageous conduct claim at trial.

(April 15, 2004 Order, attached at Tab F).

Buckley sought, and was granted, a continuance of the scheduled trial to pursue

extraordinary CR 76.36 relief from this Order.

E. The Court Of Appeals Denies Buckley’s CR 76.36 Petition And This

Court Affirms, Noting The Application Of The Law-Of-The-Case
Doctrine

A second Court of Appeals Panel considered and rejected Buckley’s CR 76.36
Petition. Buckley appealed, and this Court affirmed. In a published opinion, Buckley v.
Wilson, 177 S.W.3d 778 (Ky. 2005) (“Kroger IT’) (attached at Tab G), this Court thrice
noted that Buckley’s decision not to seek discretionary review of Kroger I or the Order
denying her Petition for Rehearing and Motion to Amend her Complaint implicated the
law-of-the-case doctrine with respect to her previously dismissed IIED claim. Id. at 780-
81. This Court flatly rejected Buckley’s efforts to avoid the effect of the law-of-the-case
doctrine by framing the issue before the Court as a jurisdictional question, holding;:

Buckley has improperly framed the issue. As noted, she chose not to seek
review of the Court of Appeals’ initial decision which held, “[o]n remand,

Wilson will operate to bar the concurrent prosecution of KRS Chapter 344
and IIED/outrageous conduct claims.”

* % %

The trial court’s order acknowledged that it was bound by the appellate
court’s decision which included the above directive. Essentially, the trial
court determined that its ruling was mandated by the law-of-the-case
doctrine.  The law-of-the-case doctrine describes a principle which
requires obedience to appellate court decisions in all subsequent stages of
the litigation. Thus, on remand, a trial court must strictly follow the
mandate given by an appellate court in that case. “The court to which the
case is remanded is without power to entertain objections or make
modifications in the appellate court decision. It necessarily follows,



therefore, that if a party is aggrieved by an adverse appellate

determination, his remedy is in an appellate court at the time the adverse
decision is rendered.”

As previously stated, Buckley did not seek review of the Court of
Appeals’ initial decision. . .. [I]t was the trial court’s duty to interpret and
apply the controlling appellate court decision. A trial court, in interpreting

an appellate court’s decision, is not acting outside its jurisdiction even if
its interpretation is erroneous.

Id. (footnotes and citations omitted).

F. On Remand From Kroger II, The Trial Court Grants Kroger
Summary Judgment On Buckley’s Sole Remaining Claim

On remand from Buckley’s failed CR 76.36 petition, the trial court granted
Kroger’s Motion for Summary Judgment on Buckley’s sole remaining claim for KCRA

disability discrimination. (August 11, 2006 Order, attached at Tab H).

G. The Court Of Appeals Acts Outside Its Authority And Resurrects

Buckley’s IIED Claim In Violation Of The Established Law-Of-The-
Case

On appeal, a third Court of Appeals Panel vacated the trial court’s 2006 Order
granting summary judgment on Buckley’s KCRA discrimination claim, but remanded the
case with instructions for the trial court to dismiss the claim based on its determination
that the trial court lacked subject matter Jurisdiction over the claim when it was filed in

1997. (2007 Opinion, Tab A at 6)." The Panel also vacated the trial court’s April 15,

3 The trial court granted summary Jjudgment to Kroger based on its finding that Buckley was not a

qualified individual with a disability, as required to sustain a cause of action for KCRA disability
discrimination. (August 11, 2006 Order, Tab H). On appeal, the Court of Appeals determined, sua sponte,
that the KCRA disability discrimination claim failed because the trial court lacked subject matter
Jurisdiction over it when Buckley filed her 1997 Complaint. Therefore, under the 2007 Opinion, the KCRA
claim is to be dismissed on that basis. Buckley filed no cross-motion for discretionary review of the 2007
Opinion’s dismissal of her KCRA claim. As such, the Court of Appeals’ dismissal of that claim now
stands as the law of this case and Buckley may not hereafter seek to reinstate that claim, however erroneous

she may later argue that decision is. Am. Gen. Home Equity, Inc. v. Kestel, 253 S.W.3d 543, 547-48 (Ky.
2008).



2004 Order dismissing Buckley’s I[IED claim, thereby reinstating Buckley’s IIED claim
and remanding for a new trial on that claim. Id

In its 2007 Opinion, the Court of Appeals noted that the facts upon which
Buckley relied in the first appeal were “that the IIED claim was not preempted by her
discrimination claim, because the two claims were based on separate sets of facts,”
adding that Buckley “pleaded continuously with this court and the circuit court to
recognize that the claims were based on separate series of events.” (2007 Opinion, Tab A
at 2, 5). The Court of Appeals Panel in Kroger I clearly and unambiguously held that
“the facts upon which Buckley relied in support of her disability discrimination claim
were the same facts relied upon in support of the common law [IED] claim.” Kroger I,
113 S.W.3d at 647. Nevertheless, the Court of Appeals premised its 2007 Opinion on
Buckley’s oft-repeated argument that her KCRA discrimination and IIED claims were
based on separate sets of facts. Id. at 4-5.

The Court of Appeals reasoned that because Buckley amended her Complaint to
assert that her KCRA disability discrimination claim was based on events that took place
after filing her original Complaint in 1997, Buckley’s 1997 claim for disability
discrimination was “premature,” thus depriving the trial court of subject matter
jurisdiction over that claim. /d. at 6. The Court of Appeals further reasoned that with the
KCRA claim now “dismissed as premature, Buckley’s case would fall outside the scope
of Wilson, making her IIED claim appropriate for prosecution.” Id.

In so ruling, the Court of Appeals ignored the established law of this case

recognized by this Court in Kroger II, and resurrected the very IIED claim that the Court



of Appeals dismissed as preempted in 2003 in Kroger I - a decision from which Buckley
chose not to seek discretionary review. See, Kroger I1, 177 S.W.3d at 779-81.

ARGUMENT

L By Resurrecting Buckley’s IIED Claim, The Court Of Appeals Acted

Outside Its Authority In Violation Of The Binding Law-Of-The-Case
Established Four Years Earlier In Kroger 1

Our appellate courts have recognized the law-of-the-case doctrine for more than
two centuries. Rowland v. Johnson, 2 Ky. 330, 1804 WL 613 (1804) (Court refused to
consider alleged error that was considered and settled by an opinion in a former appeal in
the same action). As this Court noted in Commonwealth v. Schaefer, 639 S.W.2d 776,
777 (Ky. 1982):

[a]s early as 1870, we held that the Court of Appeals has no power on a

second appeal to correct an error in the original judgment which either
was, or might have been relied upon in the first appeal.

citing McAllister’s Adm’r v. Commonwealth, 4 Ky. Opin. 178, 1871 WL 10255 (1871).
Indeed, it has been said that “[n]o rule is more firmly established in this jurisdiction than
the one that the opinion on the first appeal becomes the law of the case. . ..” detna Oil
Co. v. Metcalf, 300 Ky. 817, 190 S.W.2d 562, 563 (1945). This “iron rule, universally
recognized” requires “that an opinion or decision of an appellate court in the same cause

is the law of the case for a subsequent trial or appeal however erroneous the opinion or

4 The Court of Appeals based its 2007 Opinion on arguments neither party ever made during the ten

years of often contentious litigation which preceded that Opinion, a decision from which Kroger has no
right to seek extraordinary relief under CR 76.36. See, Russell County, Ky. Hosp. Dist. Health Facilities
Corp. v. Ephraim McDowell Health, Inc., 152 S.W.3d 230, 235 (Ky. 2004). In compliance with CR
76.12(4)(c)(v), Kroger states that it preserved this error for appeal by filing a Petition for Rehearing with

the Court of Appeals and a Motion for Discretionary Review with this Court, the only methods of relief
available under the circumstances.



decision may have been.” Brooks v. Lexington-Fayette Urban County Housing Auth.,

244 S.W.3d 747, 751 (Ky. App. 2008) (citations omitted).’

This Court explained that the policy underlying the rule is “that all litigation

should finally come to an end,” stating:

[f]or litigation to proceed in an orderly manner and finally settle the rights
of the parties, it is necessary to timely assert rights they claim to a court
with power to grant the relief sought. . .. Upon receipt of an appellate
court opinion, a party must determine whether he objects to any part of it
and if he does, petition for rehearing or modification or move for

discretionary review. Upon failure to take such procedural steps, a party
will thereafter be bound by the entire opinion.

Williamson v. Commonwealth, 767 S.W.2d 323, 325-26 (Ky. 1989) (citations omitted).

See also, Inman v. Inman, 648 S.W.2d 847, 849 (Ky. 1982) (where the law-of-the-case is

applicable, “[f]urther litigation would be interminable, and a decision of the appellate

court, which is supposed to put to the issue to rest between the same parties, would only

be a starting point for new litigation.”).

For this reason, an appellate court has no power in a subsequent appeal to correct
an error in the original judgment which either was, or might have been, raised in the first

appeal. Schaefer, 639 S.W.2d at 777. Rather, the law-of-the-case conclusively governs

all questions finally resolved by a previous appellate court. As this Court stated earlier

this year:

A final decision of this Court, whether right or wrong, is the law-of-the-
case and is conclusive of the questions therein resolved. Williamson, 767
S.W.2d at 325. “It is binding upon the parties, the trial court, and the
Court of Appeals. It may not be reconsidered by prosecuting an appeal

s See also, Seabold v. Estate of Harbin, No. 2005-CA-00267-MR, 2006 WL 954025, at *2 (Ky.
App. 2006) (court recognized that although it was troubled by the ruling, it was “prohibited from
reviewing” the merits of potential errors “due to application of the law of the case doctrine,” holding that
“because the case before us on appeal is squarely on all fours with the facts, parties, and the issues involved
in the probate case, we are bound by the circuit court’s appellate opinion, erroneous though we believe it
may be.”) (unpublished decision attached at Tab | pursuant to CR 76.28(4)(c)).




from a judgment entered in conformity therewith.” Id. Moreover, “[o]ne
cannot accept the benefits of that portion of an opinion which is favorable
and later relitigate that portion which is not.” Id. at 326. The appropriate
remedy to correct any alleged error in an opinion of this Court is to move

for rehearing, pointing out the movant’s arguments for consideration by
the appellate court. Id.

Major v. Commonwealth, 275 S.W.3d 706, 714 (Ky. 2009).

Any amendment which relates back to matters already adjudicated by the
appellate court is also precluded by the law-of-the-case doctrine. See, e.g., Natural Res.
& Envil. Prot. Cabinetv. J & D Coal Co., 817 S.W.2d 452,454 (Ky. App. 1991) (finding
that the trial court violated the-law-of-the-case doctrine by allowing an amendment to the
complaint which attempted to circumvent a prior Court of Appeals’ decision in the case);
see also Gill v. Wall, 239 S.W.2d 235, 237 (Ky. 1951) (holding that “[t]he amendment
avers facts which the first opinion stated did not impose vicarious liability upon
defendant. Therefore, the court did not err in refusing to permit it to be filed.”). Thus, a
trial court in a case on remand from appeal is constrained to comply with all final
determinations of the appellate court. E town Shopping Ctr., Inc. v. Holbert, 452 S.W.2d
396 (Ky. 1970); see also, Ellison v. Commonweaith, 994 S.W.2d 939, 940 (Ky. 1999);
City of Lexington v. Garner, 329 S.W.2d 54 (Ky. 1959).

As this Court noted in Kroger II-

The law-of-the-case doctrine describes a principle which requires
obedience to appellate court decisions in all subsequent stages of the
litigation. Thus, on remand, a trial court must strictly follow the mandate
given by an appellate court in that case. The court to which the case is
remanded is without power to entertain objections or make modifications
in the appellate court decision. It necessarily follows, therefore, that if a
party is aggrieved by an adverse appellate determination, his remedy is in
an appellate court at the time the adverse decision is rendered.

Kroger 11, 177 S.W.3d at 781 (citations omitted) (emphasis added).
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Here, as the Court noted at least three times in Kroger II, 177 S.W.3d at 779-81,
Buckley chose not to seek review of the Court of Appeals’ decision in Kroger 1. Buckley

argued to the Court of Appeals in Kroger I that her IIED claim was not preempted under

Wilson because the KCRA claim presented to the jury at trial related “solely to Kroger’s

failure to accommodate her disability in 1998 and allow her to return to work, whereas
the [IIED] claim addresses the 1996 actions of Kroger supervisors which resulted in her
diagnosis of post-traumatic stress disorder ” Kroger I, 113 S.W.3d at 646-47. The Court
of Appeals in Kroger | expressly rejected this argument, holding that “facts upon which
Buckley relied in support of her disability discrimination claim were the same facts relied
upon in support of the common law (IIED] claim” and that “[o]n remand, Wilson will
operate to bar the concurrent prosecution of [KCRA] discrimination and ITED/outrageous

conduct claims.” Kroger I, 113 S.W.3d at 647.

Buckley made this same argument in her Petition for Rehearing of Kroger I and,
while her Petition was pending, sought leave to amend her complaint to conform with her
argument that the facts which now supported her KCRA claim took place after she filed
her original 1997 Complaint. On August 13, 2003, the Court of Appeals entered an
Order denying Buckley’s petition for rehearing and her request to amend her complaint.
Buckley chose not to seek discretionary review of the published Kroger I decision or the

August 13, 2003 Order, both of which then became the binding and conclusive law-of-

the-case. Ellison, 994 S.W.2d at 940 (denial of rehearing also law-of-the-case as to

issues raised in rejected petition).

On remand to the trial court, Buckley amended her Comoplaint to include exactly

the same facts alleged and argued in Kroger I. In its 2007 Opinion, the Court of Appeals

11



acknowledged this, stating that in the 2003 appeal, “Buckley argued that her IIED claim
was not preempted by her discrimination claim, because the two claims were based on
separate sets of facts” (2007 Opinion, Tab A at 2), and that on remand:

Buckley filed an Amended Complaint outlining distinctly the two separate

sets of events that supported individually the claims of IIED and

discrimination. Specifically, the amended complaint included events that

took place after the filing of the original, in an effort to support the
discrimination claim.

Id. at 4° Thus, the facts and issues presented to the Court of Appeals in 2007 were
“squarely on all fours with the facts, parties, and issues involved . . .” in Kroger 1.
Seabold, 2006 WL 954025, at *2. As such, the Court of Appeals lacked the authority to
change the decision in Kroger I by reinstating Buckley’s IIED claim, erroneous though it
may now believe it to be. Id. See also, Major, 275 S.W.3d at 714.

Moreover, by acknowledging that the 2007 Opinion was premised upon
Buckley’s having “pleaded continuously with the court and the circuit court to recognize
that the claims were based upon separate sets of events,” (2007 Opinion, Tab A, at 5), the
Court of Appeals utterly ignored, and violated, “the law of the case doctrine ... intended
to prevent [parties] from endlessly litigating the same issue in appeal after appeal.”
Commonwealth v. Tamme, 83 S.W.3d 465, 468 (Ky. 2002); see also, Hogan v. Long, 922
S.W.2d 368, 370 (Ky. 1995) (this Court reversed 1994 Court of Appeals decision which
had improperly revisited, in violation of the law-of-the-case doctrine, “the same issue

litigated and finally settled by the 1988 Court of Appeals’ Opinion.”). Accordingly, this

6 In any event, Buckley’s amendment of the Complaint in this case - including her voluntary

abandonment of the 1997 KCRA disability discrimination claim — could not have retroactively impacted
the law-of-the-case implications of the preemption holding in Kroger I. All the amendment of the
Complaint did was plead the 1998 KCRA disability discrimination claim for the first time. As noted
above, the 2007 Opinion dismissed that claim, a holding from which Buckley did not file a cross-motion
for discretionary review and which is now the binding law of this case.

12



Court should reverse the 2007 Opinion to protect the sanctity of the finality principles

underlying the law-of-the-case rule.

I1. The 2007 Opinion Misapplied The Law On Subject Matter Jurisdiction And
Ripeness

The 2007 Opinion is premised upon the Court of Appeals’ sua sponte finding that
the 1997 Complaint alleging, inter alia, KCRA disability discrimination, was “filed
prematurely” and, therefore, “was not ripe for action, meaning that the circuit court failed
to acquire subject matter jurisdiction over it.” 2007 Opinion, Tab A at 5-6. This was the
only means possible for the Court of Appeals to avoid applying the “iron rule, universally
recognized” law-of-the-case. See, e.g., Brooks, 244 S.W.3d at 751. This result finds no
support in the law, as it misapplies the fundamental concepts of subject matter

jurisdiction and ripeness.

A. The Trial Court Possessed Subject Matter Jurisdiction Over
Buckley’s 1997 KCRA Discrimination Claim

The 2007 Opinion’s finding that the 1997 Complaint of KCRA disability
discrimination was premature, thus divesting the trial court of subject matter jurisdiction
over that claim, is not only inconsistent with the requirement that subject matter
jurisdiction be established on the face of a complaint, it also fails to recognize that a
plaintiff’s ultimate inability to demonstrate a right to recovery based on the facts alleged
cannot act to divest the court of subject matter jurisdiction over a claim. The Court of
Appeals’ error lies in its apparent confusion as to the meaning of subject matter
jurisdiction.

Broadly defined, “jurisdiction” refers to “the power of the court to decide an issue
in controversy.” Nordike v. Nordike, 231 S.W.3d 733, 737 (Ky. 2007), citing BLACK’S

LAW DICTIONARY 867 (8" ed. 2004). “The courts’ power to inquire into facts, apply the
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law, make decisions, and declare Judgment between parties is both constrained by and a
function of their jurisdiction.” Id. Although it is the source from which the courts derive
all power, “the word ‘jurisdiction’ is more easily used than understood.” Id., quoting
Commonwealth, Dept. of Highways v. Berryman, 363 S.W.2d 525, 526 (Ky. 1962). As
the Court of Appeals recently recognized in Hisle v. Lexington-Fayette Urban County

Gov't, 258 S.W.3d 422, 429 (Ky. App. 2008), “courts too often use the term ‘in a loose

99

fashion’” to describe several related, but very different concepts. See also, Nordike, 231

S.W.3d at 737; Milby v. Wright, 952 $.W.2d 202, 205 (Ky. 1997).

There are three separate categories of “jurisdiction:”

(1) personal jurisdiction involving authority over specific persons; (2)
subject matter jurisdiction involving authority over the nature of the case

and the general type of controversy; and (3) Jurisdiction over a particular
case involving authority to decide a specific case.

Hisle, 258 S.W.3d at 429.

1. Subject matter jurisdiction refers to the court’s authority to
hear the “type of case” presented

Subject matter jurisdiction refers to a court’s power to preside over broad, general
classes of cases involving specific dollar amounts, certain territorial limits, or to provide
certain remedies. Hisle, 258 S.W.3d at 429. It is derived from the constitutional
provisions creating the court. Jd. A court lacks subject matter jurisdiction only where it
has not been given any power to act in the type of case presented, such “as where a
tribunal vested with civil competence attempts to convict a citizen of a crime.” Id.,
quoting Milby, 952 S.W.2d at 205. See also, Privett v. Clendenin, 52 S.W.3d 530, 532
(Ky. 2001) (“Subject-matter jurisdiction refers to a court’s authority to determine this
kind of case as opposed to this case.”) (emphasis added) (citation omitted). Subject

matter jurisdiction cannot be obtained through consent, waiver or estoppel. Duncan v.
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O’Nan, 451 S.W.2d 626, 631 (Ky. 1970). A court either has subject matter jurisdiction,
or it does not, and any judgment rendered by a court lacking subject matter jurisdiction is
void. See, Commonwealth Health Corp. v. Croslin, 920 S.W.2d 46, 48 (Ky. 1996).

2. Particular case jurisdiction concerns the proof regarding the
specific facts in a case

In contrast, particular case jurisdiction refers to the court’s ability to “decide a

specific case, rather than the class of cases over which the court has subject-matter

Jurisdiction.” Nordike, 231 S.W.3d at 738, quoting Milby, 952 S.W.2d at 205. As the

Court of Appeals noted in Hisle:

Particular case jurisdiction is a subset of subject-matter jurisdiction in that
“a court that lacks subject-matter jurisdiction over an action will also
always lack particular-case Jurisdiction, [but] a court can have proper

subject-matter jurisdiction over an action, but nonetheless lack particular
case jurisdiction[.]”

258 S.W.3d at 429 (citation omitted). Jurisdiction over a particular case “focuses on a

more limited or narrow fact-specific situation,” requiring examination of “so-called

‘Jurisdictional facts’ which have been defined as ““fact[s] that must exist for a court to

properly exercise its jurisdiction over the case, party, or thing.” BLACK’S LAw

DICTIONARY 857 (71 ed. 1999).” Hisle, 258 S.W.3d at 429-30.7

’ Just as this Court has lamented that the term “jurisdiction” is

Nordike, 231 S.W.3d at 737 (citation omitted), so too has the United States Supreme Court. Arbaugh v.
Y&H Corp., 546 U.S. 500, 510-11 (2006) (“This Court, no less than other courts, has often been profligate
in its use of the term,” a practice which has led to what the Court described as “*drive-by jurisdictional
rulings.’”) (citation omitted). In Arbaugh, the Court addressed the “distinction between two sometimes
confused or conflated concepts: federal-court ‘subject-matter’ jurisdiction over a controversy; and the
essential ingredients of a federal claim for relief” Jd. at 503. This distinction appears to be analogous to
this Court’s discussion of so-called “Jurisdictional facts” and particular case Jurisdiction. Compare
Nordike, 231 S.W.3d at 738 (particular case jurisdiction “often turns solely on proof of certain compliance
with statutory requirements and so-called Jurisdictional facts, such as that an action was begun before a
limitations period expires”) with Arbaugh, 546 U.S. at 510 (noting that the Court’s recent discussions “have
clarified that time prescriptions, however emphatic, are not properly typed ‘jurisdictional.””) (citations
omitted). The Supreme Court’s analysis, borne out of frustration over “[j]udicial opinions” which “often
obscure the issue by stating that the court is dismissing for lack of jurisdiction when some threshold fact
has not been established, without explicitly considering whether the dismissal should be for lack of subject

“‘too often used in a loose fashion,’”
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As explained in Hisle:

[olnce a court has acquired subject matter and personal jurisdiction,

challenges to its subsequent rulings and judgment are questions incident to

the exercise of jurisdiction rather than to the existence of jurisdiction.
258 S.W.3d at 430, quoting Buckalew v. Buckalew, 754 N.E.2d 896, 898 (Ind. 2001)
(emphasis in original). Questions concerning particular case Jurisdiction, therefore, relate
to the court’s exercise of Jurisdiction, not the existence of Jurisdiction. And where the
court has subject matter jurisdiction but lacks particular case jurisdiction, its decisions,
even if erroneous, are voidable through a timely appeal but are not void. Hisle, 258

S.W.3d at 431, citing Dix v. Dix, 310 Ky. 818, 222 S.w.2d 839, 841 (1949). Moreover,

unlike subject matter jurisdiction, particular case Jurisdiction is subject to consent, waiver

and estoppel. Id.

Once a court acquires subject matter Jurisdiction, it has the authority to determine

whether certain facts or elements exist for it to exercise jurisdiction over that particular

case. Duncan, 451 S.W.2d at 631. However:

A party will not be permitted to deny the existence of jurisdictional
elements which he previously alleged or asserted. ... Where the court has
Jurisdiction of the subject matter, statements made for the purpose of
giving the court jurisdiction, after they have been acted upon, cannot be

withdrawn or contradicted by the party making them for the purpose of
taking away such jurisdiction.

Id. (citations omitted). See also, Grubb v. Wurtland Water Dist., 384 S.W.2d 321, 323
(Ky. 1964) (holding that an issue of Jurisdictional fact once resolved or not contested on

direct appeal would not vitiate the prior decision on jurisdictional grounds, because if you

call the alleged defect “truly * jurisdictional’ it might never be finally aired and settled.”);

matter jurisdiction or for failure to state a claim,” thus provides a roadmap for this Court to follow.
Arbaugh, 546 U.S. at 511 (citation omitted). Arbaugh is more thoroughly addressed herein at Section II
(AX(5), infra at 21.
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Big Sandy Realty Co. v. Stansifer Motor Co., 253 S.W.2d 601, 604 (1952) (““As a general
rule, jurisdiction once acquired is not defeated by subsequent events, even though they
are of such a character as would have prevented Jurisdiction from attaching in the first
instance . . . .” It would not be consistent with an orderly system of justice for actions to
be transferred back and forth depending upon the happenstance of events.”) (citations

omitted).

3. Subject matter jurisdiction is determined from the “face of the
complaint” and is not dependent upon proof of the facts
alleged

To determine the existence of subject matter jurisdiction, courts ask whether “on
the face of the complaint” it presents the type of case over which the court normally
would have jurisdiction. See, Gordon v. NKC Hosp., Inc., 887 S.W.2d 360, 362 (Ky.
1994) (to determine subject matter jurisdiction, “the pleadings should be taken at face
value and so long as the ‘kind of case’ identified in the pleadings is within the court’s
Jurisdiction, one claiming a legal bar must plead it affirmatively.”)* Here, Buckley filed
her Complaint in the Warren Circuit Court in 1997, asserting a claim for KCRA disability
discrimination — alleging that she was disabled and that Kroger failed to heed her request
for accommodation (i.e., removal of the alleged requirement that she “snitch” on fellow
employees). (Complaint, Tab B at ] 11, 12).

Kentucky’s circuit courts are courts of general jurisdiction and have subject
matter jurisdiction over any justiciable claim not vested in some other court. K. CONST.

§§ 109, 112(5); KRS 23A.010(1). In addition, KRS 344.450 expressly provides that

8

See also, Collins v. Duff, 283 S.W.2d 179, 182 (Ky. 1955) (“[w]here a court has general
jurisdiction of the subject matter, a lack of jurisdiction of the particular case, as dependent upon the
existence of particular facts, may be waived.”)
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claims under the KCRA shall be filed in “Circuit Court.” Therefore, from the face of

Buckley’s 1997 Complaint, she presented a justiciable claim for the “type of case” over
which the Warren Circuit Court possesses subject matter jurisdiction. See Union
Underwear Co. v. Barnhart, 50 S.W.3d 188, 189-90 (Ky. 2001) (“Clearly, the Warren
Circuit Court is empowered to hear this type of case, that is, an employment
discrimination case brought under the KCRA. KRS 344.450.”). Accordingly, the trial
court had subject matter jurisdiction over this case when it was filed in 1997.

The Court of Appeals addressed the issue of subject matter jurisdiction earlier this
year, reversing a circuit court’s order remanding a case to the district court upon its
finding that plaintiff “failed to establish a prima facie case that her damages exceeded the
$4,000 amount required to confer jurisdiction on the circuit court.” Jackson v. Beattyville
Water Dept., 278 S.W.3d 633, 634 (Ky. App. 2009). Jackson argued that mere “pleading
of the jurisdictional amount in the complaint established subject matter jurisdiction which
subsequent events cannot defeat.” Id The Court of Appeals agreed, holding that:

pleading and answers [to interrogatories] are not proof of damages. . . .

Rather, they merely represent the amount in controversy as required by

KRS Chapters 23A and 24A and the caselaw. Neither the parties nor the

court may reasonably determine whether Jackson actually sustained
damages in excess of the jurisdictional amount — or any damages at all —
until the conclusion of any subsequent jury trial. But for the purpose of
conferring jurisdiction, proof of damages is not required.
Id. at 637. Likewise, “for the purpose of conferring jurisdiction” on Buckley’s 1997
disability discrimination claim, proof of her disability was not required. Rather, on the
face of Buckley’s 1997 Complaint, the Warren Circuit Court had subject matter
Jurisdiction over that claim. Thus, any arguable defect in particular case jurisdiction

potentially arising out of a post hoc recharacterization of Buckley’s disability status

would have, at most, rendered any judgment voidable, subject to correction on appeal in
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2003. It would not have rendered the 1997 Complaint void ab initio, and thus was not
amenable to the Court of Appeals’ sua sponte subject matter jurisdiction holding in 2007.

Having acquired subject matter Jurisdiction over the case when it was filed in
1997, any subsequent rulings of the trial court related to its exercise of that jurisdiction,
not to the existence of jurisdiction. Hisle, 258 S.W.3d at 430, Moreover, having invoked
the circuit court’s jurisdiction by alleging she was disabled and asserting a KCRA
disability discrimination claim in her 1997 Complaint, Buckley was estopped from later
withdrawing her allegation that she was disabled in 1997 in an effort “to deprive the court
of [the] jurisdiction that [she] invoked.” Duncan, 451 S.W.2d at 631. Accordingly, the
Court of Appeals’ 2007 determination that Buckley’s subsequent contradictory
allegations that she actually became disabled after 1997 — thus operating to deprive the
trial court of subject matter jurisdiction in 1997 — was erroneous as a matter of law and

should be reversed.

4. Failure to prove a “jurisdictional fact” does not deprive a court
of subject matter jurisdiction

Questions concerning compliance with the statutory elements required to state a
cause of action are, at most, “jurisdictional facts” relating to particular case jurisdiction,
not subject matter jurisdiction. In Hisle, the Hisles filed a CR 60.02 motion in 2005 to set
aside two nearly 40 year-old Judgments partitioning several parcels of real property,
arguing that the circuit court lacked subject matter jurisdiction in 1965 to entertain the
original partition action. Hisle, 258 S.W.3d at 422. The Hisles argued that the judgments
were void because KRS 381.136, the statute from which the circuit court derived its

jurisdiction to grant partition, did not apply under the facts of the case. Id. at 427-28.
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In rejecting the Hisles’ argument, the Court of Appeals explained the difference
between subject matter jurisdiction and particular case jurisdiction, holding that

compliance with the KRS 381.136 factors relates to:

the specific facts of the case and does not concern the circuit court’s

subject matter jurisdiction. As a court of general jurisdiction, the Fayette

Circuit Court had subject matter jurisdiction derived from the Kentucky

Constitution to decide “this type” of case, that being, a partition action.

Id. at 434. The court added that even if the Hisles were correct in arguing that KRS
381.136 applied only to certain partition actions, compliance with the statute is a
“jurisdictional fact” implicating only:

the circuit court’s particular case jurisdiction rather than its subject matter

jurisdiction.  Because the Fayette Circuit Court had subject matter

jurisdiction, any error associated with the application of KRS 381.136

would render the judgment voidable, not void. Accordingly, even

assuming the circuit court erroneously applied KRS 381.136, the error was

subject to consent, waiver, or estoppel.
Id. See also, Underwood v. Underwood, 999 S.W.2d 716, 720 (Ky. App. 1999) (holding
that failure to fulfill the statutory prerequisites to filing an action against an estate “will
deprive the plaintiff of the right to bring an action against the estate, but it does not affect
the jurisdiction of the court to hear the case.”).

This Court has recognized the same result in criminal proceedings. In
Commonwealth v. Adkins, 29 S.W.3d 793, 795 (Ky. 2000), the Court reversed the Court
of Appeals’ holding that the circuit court lost jurisdiction over a felony drunk driving
charge which had been amended to a misdemeanor. The Court explained that “[s]ubject
matter jurisdiction is determined from the indictment. Latent deficiencies in the facts
leading to the issuance of the indictment affects only the legal sufficiency of the charge,

not the circuit court’s ability to hear the case.” Id. Accordingly, the Court held that

“[o]nce a court has acquired jurisdiction, no subsequent error or irregularity will remove
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that jurisdiction, so that a court may not lose jurisdiction because it makes a mistake in
determining either the facts, the law, or both.” Id.

Similarly, in civil cases, subject matter jurisdiction is determined from the face of
the complaint. Gordon, 887 S.W.2d at 362. As a court of general jurisdiction, the
Warren Circuit Court had subject matter jurisdiction over “this type” of case, (i.e., a
disability discrimination case under the KCRA) at the time it was filed in 1997.
Therefore, Buckley’s subsequent argument that her disability discrimination claim was
really based on events which occurred a year after she filed her Complaint cannot divest
the trial court of the subject matter jurisdiction it acquired at the time her Complaint was
filed. See, e.g., Hisle, 258 S.W.3d at 430; Underwood, 999 S.W.2d at 720; Adkins, 29
S.W.3d at 795.

S. United States Supreme Court precedent also holds that failure

to prove a “jurisdictional fact” does not deprive a court of
subject matter jurisdiction over a federal civil rights claim

In Arbaugh v. Y & H Corp., 546 U.S. 500 (2006), the U.S. Supreme Court
reached a similar conclusion with respect to the pleading elements for subject matter
jurisdiction under Title VII of the Civil Rights Act.® Because the KCRA was enacted to
“provide for execution within the state of the policies embodied in . . . the Americans
with Disabilities Act [ADA],” Title VII, and other federal civil rights acts," and even

incorporates the ADA’s definitions verbatim, ' the Supreme Court’s holding in Arbaugh

s A recent Kentucky Law Journal essay thoroughly analyzes Arbaugh and federal cases applying its

holding. O’Brien and Green, Employee Threshold On Federal Antidiscrimination Statutes: A Matter Of
The Merits, 95 Ky.L.J. 429 (2006-07).

0 KRS 344.020(1)(a) (the KCRA adopts policies embodied in the ADA, Title VII of the Civil Rights
Act of 1964, the Age Discrimination in Employment Act, and the federal Fair Housing Act).

n See Kentucky Acts 1992, Chapter 282, §§ 1,4; and Kentucky Acts 1994, Chapter 378, § 3;
together codified at KRS 344.010(4) (defining “disability”); KRS 344.030(1) (defining “qualified

21



supplies the proper analysis, as this Court has repeatedly held that the KCRA should be
interpreted consistently with federal law. See, e.g., Howard Baer, Inc. v. Schave, 127
S.W.3d 589 (Ky. 2003)(KCRA disability discrimination provisions construed according
to federal court decisions under the ADA);, Ammerman v. Bd. of Educ. of Nicholas
County, 30 S.W.3d 793, 797-98 (Ky. 2000) (KCRA “is similar to Title VII of the 1964
federal Civil Rights Act and should be interpreted consistently with federal law”).

In Arbaugh, an employee sued her employer for sexual harassment in violation of
Title VII. The case proceeded to trial, where the employee obtained a jury verdict for
$40,000. Two weeks after the trial court entered judgment, the employer moved to
dismiss, arguing for the first time in the litigation that it had fewer than the 15 employees
necessary to meet Title VII’s “employer” definition. The employer argued that meeting
the “employer” requirement was jurisdictional, thus depriving the court of subject matter
jurisdiction, which could be raised at any time — even after trial. FED. R. Civ. P. 12(b)(1).
By contrast, a FED. R. C1v. P. 12(b)(6) motion to dismiss for failure to state a claim upon
which relief can be granted — a determination on the merits of the employee’s claim —
could not be brought at such a late juncture. The trial court concluded that it lacked
subject matter jurisdiction, dismissing the case, and the Fifth Circuit affirmed.

Arbaughv. Y & H Corp., 380 F.3d 219 (5th Cir. 2004). The Supreme Court granted

individual with a disability”); KRS 344.030(2) (defining “employer”); KRS 344.030(6) (defining
“reasonable accommodation”); and KRS 344.030(9) (defining “undue hardship”). Compare, 42 U.S.C.
§ 12102(1) (“disability”); 42 US.C. §12111(5) (“employer”); 42 U.S.C. § 12111(8) (“qualified
individual”); 42 U.S.C. § 12111(9) (“reasonable accommodation™); and 42 U.S.C. § 12111(10) (“undue
hardship”).
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certiorari to resolve a split among the circuit courts of appeal, and to definitively resolve

the issue:

Arbaugh’s . . . case ‘aris[es]’ under a federal law, Title VII, that specifies,
as a prerequisite to its application, the existence of a particular fact, i.e., 15
or more employees. We resolve the question whether that fact is
‘jurisdictional’ or relates to the ‘merits’ of a Title VII claim mindful of the
consequences of typing the 15-employee threshold a determinant of
subject-matter jurisdiction, rather than an element of Arbaugh’s claim for
relief.

Arbaugh, 546 U.S. at 513.

Unanimously holding that failing to meet the employer definition did not deprive
the court of subject matter jurisdiction, the Court explained:

Congress could make the employee-numerosity requirement
‘jurisdictional,’ . . . [but] [i]nstead, the 15-employee threshold appears in a
separate provision that ‘does not speak in jurisdictional terms or refer in
any way to the jurisdiction of the district courts.’

* k %k

If the Legislature clearly states that a threshold limitation on a statute’s
scope shall count as jurisdictional, then courts and litigants will be duly
instructed and will not be left to wrestle with the issue. But when
Congress does not rank a statutory limitation on coverage as jurisdictional,
courts should treat the restriction as non-jurisdictional in character.
Applying that readily administrable bright line to this case, we hold that
the threshold number of employees for application of Title VII is an
element of a plaintiff’s claim for relief, not a jurisdictional issue.

Id. at 514-16 (citations and footnotes omitted).

Similarly, proof concerning whether a plaintiff is, in fact, disabled at the time of
filing a complaint under the KCRA is an element of a plaintiff’s claim for relief, not a
jurisdictional issue. See, e.g., EEOC v. St. Francis Xavier Parochial Sch., 117 F.3d 621,
623-24 (D.C.Cir. 1997) (question of whether defendants had “enough employees to be
covered under ADA does not affect the jurisdiction of district court,” as “fnjothing in

Title VII (or the ADA) expressly limits the district court’s subject matter jurisdiction.”)
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(emphasis added). In reaching this conclusion, the D.C. Circuit relied upon the Supreme

Court’s statement that;

Jurisdiction . . . is not defeated . . . by the possibility that the averments
might fail to state a cause of action on which petitioners could actually
recover. . .. Whether the complaint states a cause of action on which

relief could be granted is a question of law and just as [with] issues of fact

it must be decided after and not before the court has assumed jurisdiction

over the controversy. If the court does later exercise its jurisdiction to

determine that the allegations in the complaint do not state a ground for

relief, then dismissal of the case would be on the merits, not for want of

jurisdiction.

Id. at 624, quoting Bell v. Hood, 327 U.S. 678, 682 (1946).

There is no legislative requirement in KRS 344.040 (establishing a cause of action
for disability discrimination), KRS 344.450 (providing the civil remedies available for
violation of the KCRA), KRS 344.010(4) (defining “disabled”) or KRS 344.030(1)
(defining “qualified individual with a disability”) that proof of disability is a
Jurisdictional element of a KCRA claim. And this Court’s holding in Schave, 127
S.W.3d at 594 — that “Schave has failed to meet the disability standard of the [KCRA],”
without suggesting that the trial court lacked subject matter jurisdiction as a result —
indicates that this Court does not deem proof of disability to be necessary to establish
subject matter jurisdiction over a KCRA claim. Certainly, our Legislature knows how to
impose such jurisdictional requirements. See, e.g., Derry v. Commonwealth, 274 S.W.3d
439, 442-44 (Ky. 2008) (noting that although “older versions of the venue statutes
expressly stated that the concept was jurisdictional, the modern statutes do not”;
accordingly, the Court held that improper venue was not a jurisdictional defect, but
merely an issue which is waived if not raised prior to trial).

This case, 12 years and multiple appeals removed from the 1997 Complaint, is a

classic example of the “unfairness and waste of judicial resources” which the Supreme
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Court recognized can flow from giving a subject matter jurisdiction label to an element of
a cause of action. Arbaugh, 546 U.S. at 515.% And the bright line test the Supreme
Court fashioned to ameliorate those concerns precludes placing a subject matter
jurisdiction label on any of the elements necessary to establish a KCRA disability
discrimination claim. Indeed, as our Legislature has not done so, neither can this Court.

B. Buckley’s Claims Were Ripe For Adjudication On The Merits

In its 2007 Opinion, the Court of Appeals erroneously concluded that Buckley’s
amendment of her Complaint to assert facts to support her KCRA disability
discrimination claim that occurred after the filing of her original complaint meant that the
original claim was not “ripe” for adjudication, thereby depriving the trial court of subject
matter jurisdiction. In doing so, the court misapplied the ripeness doctrine.

“Ripeness” refers to the requirement that there must be a real or justiciable
controversy between the parties for a case to proceed, which prevents courts from
granting advisory opinions or ruling on hypothetical questions. Spanish Cove Sanitation,
Inc. v. Louisville-Jefferson County Metro. Sewer Dist., 72 S.W.3d 918, 921 (Ky. 2002).
Questions “which may never arise or which are merely advisory, or are academic,
hypothetical, incidental or remote, or which will not be decisive of any present

controversy” are not ripe for adjudication. Curry v. Coyne, 992 S.W.2d 858, 860 (Ky.

12 Consistent with this theme, federal courts of appeal have noted the policy ramifications of treating

elements of a cause of action as jurisdictional. Da Silva v. Kinsho Int'l Corp., 229 F.3d 358, 365 (2nd Cir.
2000) (“institutional requirements of a judicial system weigh in favor of narrowing the number of facts or
circumstances that determine subject matter jurisdiction”). Those courts have specifically raised concerns
over the sua sponte nature of such inquiry and the burden it would place on federal courts. Nesbit v. Gears
Unlimited, Inc., 347 F.3d 71, 83 (3rd Cir. 2003) (treating employee numerosity “threshold as jurisdictional”
would “require a federal court to engage in such a fact-intensive inquiry sua sponte — which might in some
cases require a federal appellate court to dig through an extensive record . . . — appears to be a waste of
scarce judicial resources, and we doubt that Congress intended such a result.”). Surely, this case’s lengthy
and convoluted procedural history lends credence to these policy concerns.
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1998), quoting Dravo v, Liberty Nat'l Bank & Trust Co., 267 S.W.2d 95, 97 (Ky. 1954).
A claim is ripe, therefore, when an actual controversy exists. Spanish Cove Sanitation,
Inc., 72 S.W.3d at 921. Ripeness is related to subject matter jurisdiction and, therefore,
whethe? or not a claim is “ripe” for jurisdictional purposes must be determined from the
face of the complaint. See, e. &, Huie v. Jones, 362 S.W.2d 287 (Ky. 1962) (holding that
determination of whether a complaint should be dismissed for lack of subject matter
Jurisdiction under CR 12.02(a) must be made from an examination of the complaint).
Kentucky follows “the notice pleading theory which only requires a short and
plain statement of claim demonstrating that relief is warranted and necessary.” Equitania
Ins. Co. v. Slone & Garrett, P.S.C., 191 S.W.3d 552, 556 (Ky. 2006). The sufficiency of
pleading is determined under a common sense standard so as to do substantial justice.
McCollum v. Garrett, 880 S.W.2d 530 (Ky. 1994). To meet this standard, a pleading
must simply identify the basis of the claim. Natwral Res. & Envtl. Prot. Cab. v. Williams,

768 S.W.2d 47, 51 (Ky. 1989). To set forth a prima facie claim for disability

discrimination under the KCRA, a plaintiff need only plead that: (1) she has a disability
as defined under the KCRA; (2) she is “otherwise qualified” to perform the job
requirements, with or without reasonable accommodation; and (3) she suffered an

adverse employment decision because of her disability. Hallahan v. The Courier

Journal, 138 S.W.3d 699, 706-07 (Ky. App. 2004).

13 Notably, under federal law it is not even necessary to plead specific facts establishing all of the
elements of a prima facie case to satisfy the pleading requirements for an employment discrimination suit.
Swierkiewicz v. Sorema, 534 U.S. 506 (2002). It stands to reason that this is also true under Kentucky’s

liberal notice pleading standards. See, Morgan v. O’Neil, 652 S.W.2d 83, 86 (Ky. 1983) (noting
Kentucky’s liberal policy relating to notice pleadings).
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Applying these standards, it is apparent that Buckley’s 1997 Complaint did not
seek an advisory opinion based on a hypothetical question, but rather stated a Jjusticiable
claim arising out of an actual, ongoing controversy that was ripe for adjudication. As set
forth above, Buckley alleged in her 1997 Complaint that she: (1) was “a ‘qualified
individual with a disability’ as defined by the [KCRA]” (Complaint, T 11); (2) “was
willing and qualified to continue performing her work” (Complaint, § 9); and (3) suffered
“adverse employment action . . . in violation of the [KCRA]” (Complaint, 10).
Buckley alleged an injury and identified the basis for her claim. Under Kentucky law,
that is enough to satisfy the pleading standards. Eguitania Ins. Co., 191 S.W.3d at 556;
Williams, 768 S.W.2d at 51.

The authorities relied upon by the Court of Appeals in its 2007 Opinion stand
only for the very narrow proposition that a case is premature (or not ripe for adjudication)
when the plaintiff fails to meet some Jurisdictional prerequisite necessary to invoke the
court’s subject matter jurisdiction. In Doe v. Golden & Walters, PLLC, 173 S.W.3d 260
(Ky. App. 2005), the court considered the issue of when a cause of action for legal
malpractice becomes ripe for adjudication. KRS 413.245 provides that an action for legal
negligence must be brought “within one (1) year from the date of the occurrence or from
the date when the cause of action was, or reasonably should have been, discovered by the
party injured.” Applying this provision, this Court has held that a viable claim for legal
malpractice requires a plaintiff to allege both that the lawyer was negligent and that the
plaintiff sustained an “irrevocable non-speculative injury” as a result. Id. at 271, citing

Michels v. Sklavos, 869 S.W.2d 728, 730 (Ky. 1994) and Alagia, Day, Trautwein & Smith

v. Broadbent, 882 S.W.2d 121, 125-26 (Ky. 1994).
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The Doe Court recognized that:

Whether the attorney’s negligence has caused any injury or damages
necessarily is contingent on the final outcome of the underlying case. Any
alleged injury is merely speculative until the result of the appeal of the

underlying litigation is final and the trial court’s judgment becomes “the
unalterable law of the case.”

Doe, 173 S.W.3d at 271 (citations omitted). The Court found that the federal cases upon
which the plaintiffs’ legal malpractice claims were based would become final when the
Sixth Circuit issued the mandate relinquishing jurisdiction to the district court to enforce
its judgment. Jd. at 272. Because plaintiffs filed their claims in 2003, and the Sixth
Circuit’s mandate on the appeals of their underlying claims had not yet issued at the time
the Court decided Doe in 2005, the Court held the plaintiffs had no definite injury and
“no cause of actioﬂ for legal malpractice had accrued at the time” the case was filed. /4.
at 273-74. As a result, the Court concluded that the case failed to present a justiciable
claim and was not ripe for adjudication. 1d. at 275.

In reaching its conclusion, the Court distinguished the circumstances in Lilly v.
O’Brien, 224 Ky. 474, 6 S.W.2d 715 (Ky. 1928), a case also relied upon by the Court of
Appeals in its 2007 Opinion here (2007 Opinion, Tab A at 5), from those presented in
other cases where the right to bring a claim already exists and the statutory provision at
issue “merely restricts when that right may be exercised.” Doe, 173 S.W.3d at 260. As
the Court explained, Lilly involved an election contest “filed before the final action of the

county board of election commissioners, the event triggering the statutory right to contest

an election.” Doe, 173 S.W.3d at 275. The right to contest an election is a statutorily

created cause of action, therefore, “the statute must be strictly followed because it grants
the court subject matter jurisdiction where it otherwise has none.” Id., citing Lilly, 6

S.W.2d at 718. Although the election contest action ultimately accrued before the trial
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court ruled on the claim, the court in Lilly held that “the nonexistence of a cause of action

when the suit was started is a fatal defect” to the trial court’s acquisition of subject matter

Jurisdiction that could not be cured by amendment. Lilly, 6 S.W.2d at 719. As a result,

the court dismissed the claim without prejudice. Id.

In contrast, in Farmers Nat’l Bank of Danville v. First Colored Baptist Church of
Danville, 277 Ky. 521, 126 S.W.2d 1130 (1939) and Skinner v. Morrow, 318 S.W.2d 419
(Ky. 1958), the courts declined to dismiss two separate actions filed against estates by
someone other than a personal representative before they were authorized by statute to
bring such a claim. The Doe Court found that these cases, unlike Lilly, did not involve
subject matter jurisdiction since the right to bring the claims against the estate already
existed. Doe, 173 S.W.3d at 275. Rather, the statute at issue was “procedural in nature”
because “[i]t merely restricted when that right may be exercised.” 1d.

Here, Buckley’s 1997 Complaint stated a justiciable claim for disability
discrimination under the KCRA. Unlike the circumstances in Doe and Lilly, Buckley’s
1997 Complaint satisfied the jurisdictional prerequisites necessary to invoke the court’s
subject matter jurisdiction by alleging and identifying both a present injury and the legal
basis for her claim. Under Kentucky law, that is all that is necessary to satisfy the
pleading standards. Egquitania Ins. Co., 191 S.W.3d at 556; Williams, 768 S.W.2d at 51,
As such, the trial court had subject matter Jurisdiction over her claim.

Whether Buckley could ultimately sustain her burden of establishing that she was
disabled in 1997 as alleged in her Complaint is not a jurisdictional element of a KCRA

discrimination claim, but rather a question of whether she has stated a claim for which

relief may be granted in her particular case. Under the Civil Rules, such a challenge is
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one to be raised by a motion to dismiss under CR 12.02(f) for failure to state a claim
upon which relief may be granted, or by summary judgment under CR 56, and not for
lack of subject matter jurisdiction under CR 12.02(a).

There can be no question that the Warren Circuit Court would have justifiably
denied any motion by Kroger to dismiss Buckley’s claim for lack of subject matter
Jurisdiction at the time her Complaint was filed in 1997. When considering a motion to
dismiss, the court must view the pleading in a light most favorable to the plaintiff and
accept every allegation of the complaint as true. Louisville v. Stock Yards Bank & Trust
Co., 843 S.W.2d 327, 328 (Ky. 1992); Gall v. Scroggy, 725 S.W.2d 867 (Ky. App. 1987).
“The court should not grant the motion unless it appears the pleading party would not be
entitled to relief under any set of facts which could be proved in support of his claim.”
James v. Wilson, 95 S.W.3d 875, 883 (Ky. App. 2002), quoting Pari-Mutuel Clerks’
Union v. Kentucky Jockey Club, 551 S.W.2d 801, 803 (Ky. 1977).

Buckley alleged in her 1997 Complaint that she was a qualified individual with a
disability and that Kroger took adverse employment action against her in violation of the
KCRA. Taking those allegations as true, as a court must in ruling on a motion to dismiss,
Buckley’s claim was sufficient on its face as a matter of law. Clearly, Buckley believed
that she was, in fact, disabled at the time she filed her 1997 Complaint, and that Kroger
had failed to heed her request for accommodation (i.e., removal of the alleged
requirement that she “snitch” on fellow employees). (Complaint, §9 11, 12 at Tab B)
Indeed, Buckley filed an “Application for [Social Security] Disability Insurance

Benefits” on May 12, 1998, in which she claimed that she “became unable to work
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because of my disabling condition on April 9, 1997,” approximately one month before
filing the 1997 Complaint. (Defendant Kroger’s Trial Exh. 9, attached at Tab D).

That Buckley chose to later argue that her disability discrimination claim was
really based on events which occurred after she filed her Complaint has no bearing on
whether the trial court acquired subject matter jurisdiction when she filed the Complaint
in 1997. The ultimate proof submitted by Buckley to establish her claim for disability
discrimination relates only to the court’s ability to exercise its jurisdiction to grant relief
in Buckley’s particular case, and in no way affected the existence of the circuit court’s
subject matter jurisdiction over the type of claim asserted in her Complaint. See, e. g,
Hisle, 258 S.W.3d at 430; Underwood, 999 S.W.2d at 720; Adkins, 29 S.W.3d at 795.
The Court of Appeals’ ruling to the contrary is clearly erroneous and should be reversed.

CONCLUSION

For the foregoing reasons, Kroger respectfully requests that this Court reverse the
Court of Appeals’ 2007 Opinion vacating the trial court’s April 15, 2004 Order so that

Buckley’s IIED claim is dismissed as a matter of law.
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