
































2007. She did not retain substitute counsel until after the deposition on May 2,
2007. It is not as if Appeliee waited until previous counsel withdrew and then
immediately filed a “Notice” to depose Mary Fran Davis. Rather, Appellee waited
approximately three (3) weeks and never heard from sqbstitute counsel and,
thus, went forward with the deposition. Appellant had ample time within which to
hire counsel who would have then been served with said “Notice” and could have
appeared at the deposition. It would not be fair to require Appellee to wait in
perpetuity until Appellant hired another attorney, when at the time there was no
indication that she would even do so. Bottom line is that Appellant had three (3)
weeks prior to the noticing of the subject deposition in which tq get substitute
counsel to represent her at the deposition.

Appellee contends that “reasonable notice” as required by CR 30.02(1)
was given in that “Notice” was sent to the then unrepresented Appellant at her
address seven (7) days prior to the deposition. Furthermore, although Appellant
filed a “Motion in Limine” to exclude the deposition testimony of Mary Fran
Davis, and again objected to same at trial, no “lack of notice” objection was ever
made either in the “Motion in Limine” or at trial and thus the issue was not
properly preserved for appeal. It has long been the law of Kentucky that an issue
not raised at trial may not be presented for the first time on appeal. Gabow v.
Comm., Ky., 34 S.W.3d 63, 75 (2003).

Nevertheless, proper notice was given under CR 30.02(1) and 30.02(2)(b)

in that there was no showing at trial by Appellant that she was “unable through

the exercise of diligence to obtain counsel to represent her” at the deposition.




The fact of the matter is that Appellant exercised no diligence in seeking to
obtain counsel to represent her at the deposition. She had been without counsel
for three (3) weeks which is ample time to “obtain counsel to represent her at the
deposition.” Again, Appellant's objection on the “Notice” issue was not properly
preserved for appeal at trial.

Furthermore, once Appellant's current lawyer was retained he certainly
could have, with even a cursory review of the case file, seen and read Davis’s
deposition and then issued a subpoena for her to appear at the hearing for
purposes of cross-examination. Or counsel could have himself deposed Mrs.
Davis in order to cross-examine her previous testimony. Thqs, the “lack of
proper notice” argument advanced by Appellant must fail. |

B. Mary Fran Davis’ Deposition Was Properly '-Advmitted As
The Statements Therein Fell Under Several Hearsay

“Exceptions”

All statements gleaned from Hannah by Mary Fran Davis fall under
several recognized exceptions to the rule against hearsay. In particular, as
Hannah's treating therapist, the statements which Hannah made fall under KRE
803(4) as “statements for purposes of medical treatment or diagnosis.” Again,
Ms. Davis was Hannah's TREATING therapist and thus the statements Hannah
made were for purposes of treatment or diagnosis.

The case of J.M.R. v. Commonwealth of Kentucky, Cabinet for Health and

Family Services, et al., Ky. App., 239 S.W.3d 116 (2007) is directly on point.

There, the Kentucky Court of Appeals held that:
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“As permitted by KRE 803(4) a trial court may admit

. statements into evidence which would otherwise constitute
inadmissible hearsay, if the statements were made for
purposes of medical treatment or diagnosis. More
specifically, this exception applies when a witness, whose
purpose for seeing an individual is to determine what
happened to him and what therapy or treatment is needed,
testifies to statements made by the individual for the purpose
of receiving treatment.”

The Court in J.M.R. was citing this Court’s opinion in Cabinet for Health

and Family Services v. A.G.G., Ky., 190 S.W.3d 338 (2006). In that case,

statements made by a minor child to a licensed family therapist was admissible
under KRE 803(4) as being statements made for purposes of medical treatment
or diagnosis even though said therapist was not a physician.

Also, such statements are properly admitted under KRE 803(3) as they
included statements of the declarant's (Hannah) “then existing state of mind... .”

KRE 803(3) states as follows:

«p statement of the declarant’s then existing state of mind,

emotion, sensation, or physical condition (such as intent,

plan, motive, design, mental feeling, pain, and bodily

health)...”

is not excluded by the hearsay rules. Thus, Hannah’s relation to Mrs.

Davis of her mental feelings, etc. are admissible under the “state of mind

exception” to the hearsay rule. See this Court’s opinion in Prater v. Cabinet for

Human Resources, Comm. of KY, 954 S.W.2d 954 (1997) which stands for the

proposition that out of court expressions of fear by a child falls within the “state of
mind” exception to the hearsay rule same being KRE 803(3).
Additionally, the certified records of Mary Fran Davis, LCSW, are “records

of regularly conducted business activity” under KRE 803(6) and were self-
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authenticated pursuant to KRE 902(11). (See “Notice of Intent to Use and Rely
Upon Certified Medical Counseling Records of Mary Fran Davis, LCSW, at the
Trial/Hearing”). Thus, the records were properly admitted at trial.

C. Mary Fran Davis, LCSW, Is A “Qualified Mental Health
Professional” As Defined By Kentucky Law

Appellant indicates that the testimony provided by the aforementioned
Mary Fran Davis is to be excluded because she is not a “qualified mental health
professional” as required by law. However, Ms. Davis definitely is a “qualified
mental health professional” under KRS 600.020(47)(e). The statute provides in
pertinent part that:

“(47) qualified mental health professional means: (e) a

licensed clinical social worker licensed under the provisions

of KRS 335.100... ."

In her deposition testimony, Ms. Davis testified that: (1) she is a licensed
clinical social worker (Davis Deposition, at p. 3); and (2) she is licensed by the
Board of Social Work (Id., at p. 4). Therefore, Ms. Davis qualifies as a “qualified
mental health professional.” The Souder case (719 S.W.2d 730) cited by
Appeliant in her Brief is inapposite in that the “social worker” in that particular
case was not an actual “licensed clinical social worker” and thus did not qualify
as a “qualified mental health professional” unlike Mary Fran Davis here.

Mary Fran Davis, therefore, was competent and qualified to express the
opinions that she did pursuant to KRE 702.

Moreover, in R.C. v. Comm., Ky. App., 101 S.W.3d 897 (2002), the
Kentucky Court of Appeals indicated that a LCSW is not considered “qualified as

an expert for ALL purposes.” (emphasis added). Thus, the court seemed to
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indicate that a LCSW could be qualified as an expert for SOME purposes.
Therefore, Mary Fran Davis, should be deemed qualified to testify as to any
“amotional harm” or the potential for emotional harm to Hannah.

D. Any Error In Allowing At Trial The Deposition Testimony
And/Or Records Of Mary Fran Davis, LCSW, Was

“Harmless”

Assuming arguendo that the deposition testimony and the records of Mary
Fran Davis, LSCW, were improperly admitted in evidence at trial, the other
evidence of Appellant's “unfitness” and “lack of suitability to the trust” was so
overwhelming so as to render the error that may have occurred in its admission
“harmless.”

In other words, if this Court decides that the trial court erred in allowing the
testimony in question, it then must decide whether such effor was harmless or
prejudicial to Appellant's case. Due to the other overwhelming evidence of
parental “unfitness”, any error was, indeed, harmless.

The case of Thacker v. Comm., Ky., 194 S.W.3d 287 (2006), articulates

the test for whether or not an error is “harmless.” That test is as follows:
“the test for harmiess error is whether there is any
substantial possibility that the outcome of the case would
have been different without the presence of that error.”

Had Ms. Davis’ testimony never been admitted, it is clear that there is still

no possibility that the trial court’s judgment would have been different.
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lll. APPELLEE ESTABLISHED BY CLEAR AND CONVINCING
EVIDENCE THAT APPELLANT IS “UNFIT” AND
THEREFORE “UNSUITED TO THE TRUST”

The law establishing the proper standard for a non-parent (here, a

grandparent) to prevail in a custody case against a parent’s superior right to
custody has been well established. The first circumstance, and the only one

relevant to the instant case, is where a parent is shown to be “unfit” by “clear and

convincing evidence.” (Moore, at 359)' (See also, Vinson v. Sorrell, Ky., 136

S.W.3d 465 (2004))

The law defining just what constitutes “unfitness” and, therefore, a lack of

“suitability to the trust” was set forth for the first time in Davis v. Collinsworth, Ky.,

771 SW.2d 329 (1989). The court in Davis found that in a custody dispute

between a parent and non-parent, the parent, if not having .waived the superior
right to custody, must be found to be “unfit.” Evidence of “unfitness” was found
by the Davis court to include evidence of the following: (1) inflicting or allowing to
be inflicted physical injury, emotional harm or sexual abuse; (2) moral
delinquency; (3) abandonment; (4) emotional or mental iliness; and (5) failure, for
reasons other than poverty alone, to provide essential care and support for the
child. (Id., at 330).

Further, as stated by Forrester v. Forrester, Ky. App., 979 S.W.2d 928,

930 (1998) the trial court must find that there is no “reasonable expectation for

improvement” with regards to the factors enumerated in Davis v. Collinsworth.

1 A second exception arises if a parent is found to have waived his/her superior right to custody.
This second exception is inapplicable in the instant case.

14




The trial court, after hearing testimony, was not convinced that Appellant could
reasonably be expected to improve and, thus, its holding should not be disturbed.

Turning to the factors enumerated in Davis concerning “unfitness”, the trial
court found that four (4) of them were present in this case, thereby finding
Appellant to be ‘unfit.” First, the trial court found “emotional harm” due to
upsetting statements made to the child by Appellant, as testified to by Appellee
who stated that she overheard conversations between Hannah and Appellant
that were quite upsetting to Hannah. (VR 3:54:00 to 3:54:45). Emotional harm
was also found due to Appellant breaking several promises to visit with the child
namely over fall break 2006 and being ten (10) days late for a visit at
Thanksgiving of that same year.

Appellant mistakenly looks to KRS 600.020(24) which defines emotional

injury as opposed to emotional harm as mentioned in Davis v. Collinsworth. It

is, therefore, not necessary to meet the statutory definition of emotional injury,
and a trial court need only find emotional harm as it did in the instant case. In
other words, Davis says that one of the factors of “unfitness” is “physical injury,
sexual abuse or emotional harm” (emphasis added). It does not require that a
finding of emotional harm meet the definition of emotional injury. If it had so
intended, the Kentucky Supreme Court would have referenced said statute in its
definition; it did not. It is, therefore, safe to say that to find emotional harm does
not necessarily require that the proof rise to the level of emotional injury. The
bottom line is that only emotional harm must be found; not emotional injury.

Again, the trial court went through a litany of instances evidencing emotional
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harm and found, accordingly, that Appellant had indeed inflicted emotional harm
upon Hannah.

Next, the trial court found “moral delinquency” based upon a laundry list of
instances showing Appellant’'s moral depravity which need not be rehashed here
other than to say that the evidence of Appellant’s Iack of moral fiber was
overwhelming. It bears mentioning, however, that of particular concern to the
trial court was testimony that Appellant had: (1) been arrested for bad checks
and telephone credit card theft (VR 3:23:15 to 3:23:26); (2) smoked marijuana in
Hannah's presence (VR 2:58:44); (3) forged a prescription for a controlled
substance (VR 2:09:08 to 2:09:25); and (4) engaged in “black marketing” and
prostitution while in Okinawa, Japan (VR 3:20:40 to 3:21:03).

The third factor is “abandonment” which the trial court did not find and,
thus, need not be discussed in any more detail here.

Fourth, a parent may be deemed “unfit” based upon “emotional or mental
illness.” As mentioned previously, Appellant's mental iliness was apparent and
includes past hallucinations telling her to murder her then five (5) month old child
as well as suicidal ideations all of which she denied or simply attributed to a
temporary postpartum depression. (VR 1:48:29 to 1:49:14).

However, Appellant was impeached with her treatment notes from mental
health therapy that she had undergone previously. Of course, it is well settled
that a witness may be interrogated and contradictory evidence introduced

concerning a material matter even though the evidence may be otherwise
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inadmissible. Therefore, her therapist's notes indicating her homicidal ideations
were introduced and rightly relied upon by the trial court.

Even Appellant's own father testified that Appellant had made threats of
suicide in the past (VR 2:29:45 to 2:30:52) as did her own son, Josh Shields,
from whom she is now estranged. (See VR 3:07:35 to 3:1-7:17 for Josh Shields’
compelling testimony in regards to his mother, the Appellant, including her
threats of suicide made directly to young Josh).

Finally, the fifth factor to be considered in determining parental “unfitness”

is “failure, for reasons other than poverty alone, to provide essential care for the

child.” (Davis v. Collinsworth, at 330). This was found by the trial court, which
found that Appellant had paid only $240.00 (or eight (8) weeks) of child support
pursuant to the Indiana divorce decree which ordered her to pay $30.00 per
week from August 12, 2003, forward. Again, as mentioned previously, her total
support obligation from August 12, 2003, until Jerry’s death on December 22,
2006, would have been $5,250.00 (or 175 weeks) and she therefore has paid
approximately 4.5% of her total support obligation. (See VR 1:25:58 to 1:26:34
and “Certified Child Support Payment Records” from Indiana)? Appellant, at the
time of Jerry’s death, was more than $5,000.00 in arrears, enough to be charged
with “Flagrant Nonsupport” in Kentucky, which is a felony.

There was no testimony offered by Appellant that she was impoverished
or otherwise had an inability to pay child support. Instead, she simply was

unwilling to do so and, thus, “failed to provide essential care” for her child.

2 Appellee contends that this is also evidence of “abandonment” which the trial court did not find.
(See also B.T.R. v. JW., Ky. App., 148 S.W.3d 294 (2004))
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Forrester, cited previously herein, added the requirement that there be no
“reasonable expectation of improvement” before a parent could be found “unfit.”
Appellant offered no evidence that there is any expectation of improvement and,
instead, the trial court noted that her actions led to one conclusion and that is that
there is no “reasonable expectation of improvement.” In sovﬂnding, the trial court
rightfully questioned Appellant’s credibility in finding that “her history shows that
there is no reasonable expectation of improvement” due to “her lack of a
relationship with her fifteen (15) year old son, Josh; her dysfunctional relationship
with her eighteen (18) year old daughter; the fact that she did not change her
lifestyle or her truthfulness after the Okinawa problems.” Thus, coupled with her
current “unfitness”, her past “pattern of unfitness” clearly is relevant to, and
dispositive of, whether or not there is a “reasonable expectatibn of improvement.”

Appellant contends that both Davis and Forrester “limits any proof of
unfitness to the relationship between the parent and the child” who is the subject
of the action. Upon even a cursory reading of both Davis and Forrester one can
glean no such limitation. Thus, the trial court rightfully based its findings of
“unfitness” on matters which involved both Appellant's past history and her
present conduct including: (1) moral delinquency; (2) criminal history; and (3) her
relationship (or lack thereof) with her other children that did not necessarily
involve Hannah.

Furthermore, and however, the trial court's “Findings” is also replete with
evidence of “unfitness” even toward the subject child, Hannah. In particular, it

was noted that Appellant has refused to provide child support payments toward
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Hannah's care in direct violation of an Indiana Court Order and also that
Appellant has smoked marijuana in the child’s presence.

Finally, this Court may look to the unpublished case of Kline v. McClain,

2006-CA-001096-ME (May 18, 2007) for a very similar case to the instant one.
Kline also involved the death of a parent and the other non-custodial parent’s
attempt to gain custody. Citing a “mass of evidence proving unfitness” the court
infused to find that the trial court committed reversible error. The same “mass of
evidence proving unfitness” also exists here. Thus, the trial court’s findings must
not be disturbed.

CONCLUSION

In closing, Appellee wishes to address the fact that Appéllant indicates
that Appellee “effectuated a fraud upon the court on the advise [sic] of counsel.”
Both Appellee and the undersigned counsel certainly take issue with this
slanderous characterization.

On the contrary, while Appellee did seek the advice of counsel concerning
Hannah shortly after Jerry’s death, she perpetrated no such “fraud” upon any
court. She merely went through the proper and legal steps in order to seek
custody of her granddaughter due to the Appellant’s “unfitness” which is quite
evident. Appellee simply did what she was entitled to do under the law.
Appellant had proper notice of every critical stage of these proceedings including

the initial proceeding in the Lyon District Court as well as all Circuit Court

proceedings.
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Appeliant makes much to do about nothing with regard to the deposition
testimony of Mary Fran Davis, LCSW. Appellant takes issue with the fact that
Mrs. Davis “was not called as a witness at the final hearing to defend her claims
or subject herself to cross-examination.” Appellee was certainly not obligated,
after having deposed Mrs. Davis, to call her as a witness at trial. For the reasons
discussed heretofore, Appellant certainly had every opportunity to either depose
Mrs. Davis herself or to issue a subpoena for her to appear at trial. This was
certainly not the responsibility of the Appellee.

Finally, Appellee simply would reiterate that she presented “clear and
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convincing evidence” of Appellant’s “unfitness” and lack of “suitability to the trust”
of being a custodial parent to Hannah. Of course, “clear and convincing” does
not necessarily mean uncontradicted proof; rather, it is deemed sufficient “if there
is proof of a probative and substantial nature carrying the weight of evidence

sufficient to convince ordinarily prudent minded people.” Rowland v. Holt, Ky.,

S.W. 2d 5, 9 (1934).

Quite obviously, Appellee presented ample “clear and convincing” proof of
Appellant's “unfitness.” And the bottom line is that this case is a relatively simple
one, not withstanding Appellant’s attempts to “muddy the water.” Appellee, in
order to have custody of her granddaughter, was required to prove by “clear and
convincing” evidence that Appellant is “unfit.” She did just that to the trial court’s

satisfaction and the trial court’'s decision should not be overturned or otherwise

disturbed.
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Respectfully submitted,
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BARCLAY W| BANISTER
112 East Main Street
Princeton, KY 42445
270-365-0014
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