


INTRODUCTION

This is a child custody case wherein the Appellant, the biological mother, and
previously the joint custodian, of the subject minor child, was denied custody in favor of the
Appellee, who is the paternal grandmother of the minor child. The Appellee initially
obtained custody through an emergency action in Lyon District Court shortly after her son,
the father and primary residential custodian of the minor child, passed away in December,
2006. After a series of hearings in Lyon District Court, the Appellee filed for permanent
custody in Lyon Circuit, culminating in the Findings, Conclusions and Judgment from which
an appeal was taken. By unpublished opinion rendered May 2, 2008, the Court of Appeals
affirmed the ruling of the trial court, whereupon the Appellant filed her Motion for
Discretionary Review that was granted by this Court.

STATEMENT CONCERNING ORAL ARGUMENT

The Appellant believes the issues raised in this appeal, as well as the fullest
explanation thereof, can best be effectuated through an oral argument.

STATEMENT OF POINTS AND AUTHORITIES

Page
INTRODUCTION oo eeee e eeeeeeeemseeesesssses s esesssseseseeessesssssssssssssssmsssssssssssesesesssessssss i
STATEMENT CONCERNING ORAL ARGUMENT .......ovvevcvereresmsssmasrssssrrssssesssssssse i
STATEMENT OF POINTS AND AUTHORITIES ....ocuurunmrrmerenesseseeressssmmmmmnssssssansssases ii
STATEMENT OF THE CASE  ..oooooooooeeeoreoveoevesssssmssmsssssssesssssssssssesssssssssmmnsassssssssssoses 1

ARGUMENT ..ottt ettt et a e st et e e e s e n st e s



AN AWARD OF SOLE CUSTODY AND SUPERVISED VISITATION WAS
BASED UPON IMPROPER TESTIMONY AND THEREFORE CONSTITUTES

AN ABUSE OF DISCRETION. ...cooiiiiistisnissnnnsensssisnissanmsnssesssssnssanserassee 4

FaSh e A A LRl BRl _ Lt

A. The trial judge improperly admitted the deposition testimony of a Licensed
Clinical Social Worker (LCSW) and based many of his findings upon that
LESTIMONY. ...vovorerereeeeereceeesesermnsesestss s s e s 5

1. The deposition testimony of Davis Qccurred without proper

notice to the Appellant ..o 5
CR 30.03(1) woeeereeerereerectesseressssacssssas s senrsssnssssss e s ene 6
(60 311 X1 710 () B R 6

2. Davis’ deposition and records should have been excluded
because the opinions and statements therein were comprised
primarily from hearsay testimony from an incompetent

SOUICE «eveeeevreeereerrreresassrassresaessssmessrrrmasssasssssessssessssmisensasasensss 7
Souder v. Commonwealth, Ky., S.W.2d 730 (1986) .................. 7
KRE BO3(4) eoeeeeeneriiirctesimsnnssssaness st ssssanessascsnsasasnses 3,8

B. The trial judge improperly admitted the testimony of several witnesses that
had no knowledge as to the relationship between Appellant and the minor

B 1111 BTSRRI IS SRRRIETE 8
THE TRIAL JUDGE COMPLETELY MISAPPLIED KRS 405.020 AND ITS
SUPPORTING CASELAW. LEADING TO AN IMPROPER RESULT .......... 9.

KRS 405.020 .cuooeeeeerereeeneertessessisssenseassnssnaseastassssssssnssssassnssnsesasscsas 2,9,15

Davis v. Collinsworth, Ky., 771 S.W.2d 329 (1989)9, 10, 11
Forester v. Forester, Ky.App., 979 S.W.2d 928 (1998)9, 10, 11

A. Davis and Forester contain a number of elements that must be present before a
finding of unfitness, which were not present in the instant action ................ 9
KRS 625.090(I1)(A) cevvremenerencenecnereresessinieensestsessisisssbsssns s tesasasass 10
B. The Davis and Forester cases clearly limit any proof of “unfitness” to the
relationship between the parent and the child which is the subject of the action,
whereas the trial judge based much of his Findings upon Appellant’s past actions

and her relationship with other children from different relationships. ......... 11
KRS 600.020(24) «eooorerrerrereeeeeeressssessssssessssssssssseresssssssssssssssssssassnsssssss 12
CONCLUSION. .. oottt ieiereeenn e rerran st st san s s saes sae 15

il




STATEMENT OF THE CASE

This is a child custody case wherein the subject minor child was in the primary
residential custody of Gerald Van Knight, Jr., subject to the reasonable visitation rights of the
Appellant pursuant to a Decree of Dissolution entered by the Vigo (Indiana) Superior Court
on August 12, 2003. (See attached Decree) Most importantly, pursuant to said Decree,
Appellant was to receive unsupervised visits “not less than that provided by the Indiana
Parenting Time Guidelines,” (Decree, p.5) which amounts to the Standard Visitation
Guidelines available in Kentucky. The most notable aspect of the Indiana Decree is that the
Appellant was not subject to any restriction with respect to her visitations, such as
supervision or daytime-only. (see attached Decree)

For the next four years, Appellant and Mr. Knight maintained a reasonable amount of
contact, and Appellant often visited with their minor child, though not to the extent she could
have pursuant to the Decree. Appellant then moved to Tiffin, Iowa, while Mr. Knight and the
child moved to Lyon County, Kentucky. In fact, Appellant had visited the minor child in
Kentucky just weeks before Mr. Knight’s tragic death on December 22, 2006, for three days
beginning December 6, 2006. (VR 05:00:54 — 05:04-12)

Almost immediately upon Mr. Knight’s death, Appellee, the minor child’s paternal
grandmother, sought an emergency custody order from the Lyon District Court, alleging that
Appellant could not be found. (See attached Emergency Custody Order Affidavit) In fact,
Appellee knew exactly where Appellant was at all times after Mr. Knight’s death, but simply
refused to contact Appellant in order to obtain a custody order for the minor child. (VR
04:02:40 —04:03:10) Appellee even testified that she had spoken with Appellant prior to and
after the temporary custody order, without telling Appellant such an order was in place. (VR

04:03:15 — 04:05:50) Appellant believes this act was effectuated simply to contravene the
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requirements of KRS 405.020(1), pursuant to which custody of the minor child would have
immediately vested with Appellant upon Mr. Knight’s death. Appellee evidently understood
that fact, as she sought counsel (VR 04:05:35- 04:05:40), and filed an Affidavit for the
Emergency Custody Order stating that she feared “[Appellant] may try to abscond with the
child.” (See attached Emergency Custody Affidavit) In fact, Appellee even admitted that the
facts alleged in the Affidavit were not based upon current knowledge, but were simply
statements of things Appellee had been led to believe four years earlier. (VR 04:07:22-
04:09:31) As a result, the underlying emergency custody was simply based upon fraudulent
representations to the court and was calculated to obtain custody without even notifying
Appellant that any action whatsoever was taking place in Kentucky. Further, under KRS
405.020(2), Appellant had superior right to the child and was the proper individual to have
custody at that time, so Appellant certainly would not have “absconded” with the child, she
simply would have been entitled to take possession of the child.

Nevertheless, with temporary custody granted by the Lyon District Court, Appellee
filed a Petition for permanent custody of the minor child in the Lyon Circuit Court.
Appellee’s Petition did not allege that she was the de facto custodian of the minor child, but
rather sought to prove that Appellant was unfit, and that it would be in the best interests of
the minor child to remain with Appellee. Approximately a month later, Appellee took it upon
herself to have the child enrolled in some level of “counseling” through Mary Fran Davis, a
Licensed Clinical Social Worker (LCSW). Some sessions were concurrent with Appellee,
while some were individually with the child. While Appellant is unsure how many sessions
actually occurred, Davis’ deposition revealed the sessions ended prior to the final hearing.
Appellant raises at least two issues with respect to the Davis sessions: first, as a LCSW,

Appellant does not believe Davis meets the strict criteria for giving opinions regarding the
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mental state or any proposed treatment for the minor child, and; second, the sessions only
lasted a period of weeks and then abruptly ended, hardly qualifying Davis as a “treating
physician” as contemplated by KRE 803(4).

The timing of Davis’ deposition brings about an entirely different circumstance.
Before present counsel entered his appearance on May 4, Appellant had two prior attorneys;
Hon. Lisa DeRenard, who withdrew February 6, and Hon Delbert K. Pruitt, who withdrew
April 4. During the month in which Appellant was seeking representation, Appellee filed her
Notice to take Davis’ Deposition. (See attached Notice) The Notice was filed with the Lyon
Circuit Clerk on April 26, and the date of the deposition was to be May 2, in Kentucky.
Appellant strongly believes the deposition was scheduled as such to deliberately exclude her
from the deposition, as there is no possibility Appellant, residing in Iowa, would receive the
Notice in adequate time to either appear personally for the deposition or retain counsel to do
so on her behalf.

Further, both the deposition and records submitted therewith contained statements
from a six-year old girl who could not possibly be deemed competent to testify within the
Courts. Accordingly, Appellant moved the trial judge to exclude the deposition and records
on that basis, only to be overruled. The trial judge did not even interview the child in order to
determine for himself whether the child could speak competently regarding the
ungquestionably high stakes.

The final hearing itself, conducted on July 17 in the Lyon Circuit Courtroom, was
nothing short of mayhem (the decedent’s father has long been the judge-executive in
neighboring Caldwell County), in that the large courtroom was packed with Appellee-
friendly spectators. It being the Appellee’s Petition, she called her witnesses first. The first

several witnesses were current teachers of the minor child, that had nothing to offer with
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respect to either the relationship between the child and Appellant or about the Appellant
herself, At that point, Appellee attempted to bring forth evidence of uncertified military
records tending to show that Appellant had been involved in some level of trouble in the late
1980’s and early 1990’s. Appellant objected, as the evidence was clearly prejudicial and had
nothing to do with Appellant’s relationship to the subject minor child.

Appellee further added chaos to the proceedings by bringing in as witnesses an ex-
husband, to whom Appellant had obtained a divorce over a decade ago; a son form that
marriage with whom the Appellant has a strained, at best, relationship; the Appellant’s
father, to which Appellant has not spoken in a number of years, and; witnesses of the like
that were both prejudicial and could offer nothing relating to Appellant and her subject
daughter. Each of these witnesses should have been excluded, or at the very least, extremely
little weight should have been afforded them due to their obvious estrangement from the
issue presented before the trial court.

Additional facts will be stated in the sections that follow as necessary to develop the

issues in this appeal.

ARGUMENT

L THE, AWARD OF SOLE CUSTODY AND SUPERVISED VISITATION WAS
BASED UPON IMPROPER TESTIMONY AND THEREFORE CONSTITUTES AN

ABUSE OF DISCRETION.

As is abundantly evident in the trial judge’s Findings, Conclusions and Judgment, the
trial judge gave substantial weight to the testimony of third parties, many of whom lacked
any knowledge whatsoever as to the Appellant’s relationship to the minor child. In so doing,

the trial judge heard hours of improperly admitted testimony that was highly prejudicial.
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Further, much of the testimony did not even discuss the Appellant’s relationship with the
subject minor child.

A, The trial judge improperly admitted the deposition testimony of a
Licensed Clinical Social Worker (LCSW) and based many of his findings upon that
testimony.

Some time after the Appellee filed her Petition for custody of the minor child, the
Appellee took it upon herself to have the child attend counseling sessions with Mary Fran
Davis, LCSW, (hereinafter “Davis”). Davis met with both the minor child and the Appellee
on occasion, and sometimes the minor child individually. It is not clear how many sessions
actually took place individually with the child, although the sessions ended in April, 2007.
The child has not been back to Davis since that time. As a result, the testimony provided by
Davis was improperly admitted and considered by the trial judge.

1. The deposition testimony of Davis occurred without proper notice to the

Appellant.

Appellee noticed a deposition of Davis to be held on May 2, 2007 (See attached). At
the time the notice was filed, the Appellant was not represented by counsel, as her prior
attorney, Delbert K. Pruitt, had withdrawn from the matter pursuant to an Order entered
April 4, 2007 (see attached). Therefore, the Notice was mailed directly to the Appellant, who
lives in Iowa. According to the certificate of service on the Notice, the Notice was mailed to
Appellant on Wednesday, April 25, seven days before the proposed deposition was 0 take
place. Even under the best of circumstances, the Appellant would not have received the
Notice until Saturday, April 28, due to the substantial distance from Iowa to Kentucky. As it
happens, Appellant did not receive the Notice until the date of the deposition, and therefore

had no opportunity to cross-examine Ms. Davis or impeach any of her statements.
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CR 30.02(1) provides: “A party desiring to take the deposition of any person upon
oral examination shall give reasonable notice in writing to every other party to the action.”
(emphasis added). Later the same rule at CR 30.02(2)(b) provides, “If a party shows that
when he was served with notice under subparagraph (a) of this paragraph (2) he was unable
through the exercise of diligence to obtain counsel to represent him at the taking of the
deposition, the deposition may not be used against him.”

In the present case, Appeliee knew there was no reasonable likelihood that Appellant
would be able to either appear at the deposition or retain counsel to appear on her behalf.
Likewise, Appellee made no effort to consult with Appellant to coordinate an acceptable
time for such a deposition, as is common practice for such matters. Appellee clearly
scheduled Davis’ deposition to deliberately exclude Appellant from the deposition, and
therefore the deposition should not have been admitted as evidence pursuant to CR
30.02(2)(b), and certainly should not have been relied upon by the trial judge in formulating
his ultimate decision.

2 Davis’ deposition and records should have been excluded because the
opinions and statements therein were comprised primarily from hearsay
testimony from an incompetent source.

The overwhelming majority of “evidence” supporting Davis’ records and opinions

are conversations she had with the minor child. There can be no dispute that such statements
are hearsay, as they are out of court statements offered to prove the truth of the matter
asserted. Therefore, unless the party offering the hearsay testimony can establish that the
statements are admissible through some exception to the hearsay rule, the statements should

have been excluded from the final hearing.
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In Souder v. Commonwealth, Ky., 719 S.W.2d 730 (1986), the Kentucky Supreme
Court considered a situation strikingly similar to the one presented in the instant action. In
Souder, the minor child allegedly told her grandmother subsequent to a child’s alleged injury
that the Defendant had hurt her and described the way in which the Defendant had hurt her.
The statements were allegedly made as a result of questioning by the grandmother. The
Souder Court held that such statements “cannot qualify as an exception to the hearsay rule.
The child’s statements were given more than 24 hours after the alleged incident occurred,
and in response to persistent questioning of the child regarding what had happened to her.
Although the passage of time is simply one of the relevant considerations, in this case the
time factor, coupled with the method of eliciting the child’s statements, disqualified these
statements as an exception to the hearsay rule.” Souder v. Commonwealth, Ky., 719 S.W.2d
730, 734 (1986).

The Souder Court further held that a social worker who was investigating the
possibility of child abuse was barred from recounting the minor child’s statements made
during interviews with the minor child as a result of the hearsay rule. Specifically, the Souder
Court held, “There is no recognized exception to the hearsay rule for social workers or the
result of their investigations.” This includes pointing and demonstrating performed by the
child in the presence of the social worker, using a so-called ‘anatomically correct’ doll,
because hearsay includes ‘nonverbal conduct of a person, if it is intended by him as an
assertion.” Id.

In the present case, the only information presented trial judge with respect to the
child’s alleged fear of her mother was based upon the minor child’s alleged statements to the
Appellee. Thereafter, without any directive of the Court or any other judicial body, Appellee

took it upon herself to have the child questioned by Davis, a Licensed Clinical Social
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Worker. The statements made to Davis were not spontaneous, nor were they made at the time
any of the alleged events occurred. Therefore, the statements retain their character as
inadmissible hearsay, and the trial judge should have excluded any such statements from the
hearing on this matter.

Although Appellee argued, and the trial judge accepted, that Davis’ testimony and
records were properly admissible as statements made for the purposes of medical treatment
or diagnosis pursuant to KRE 803(4), the underlying statements must still be of a character
determined to be competent. In the present case, the statements introduced through Davis
originate from a 6-year old child. There is no authority whatsoever tending to accept the
statements of child of that age as competent testimony. Furthermore, as a Licensed Clinical
Social Worker, Davis would not qualify as one who “treats” or “diagnoses” within the
meaning of KRE 803(4). She is simply a social worker who talked with the minor child for a
brief period of time, and has not returned since at least the final hearing and likely not since
the deposition. As such, it is evident that utilizing Davis’ services was merely a calculated
effort by Appellee to present negative testimony against Appellant, and the deposition and
records provided by Davis should have been excluded.

B. The trial judge improperly admitted the testimony of several witnesses
that had no knowledge as to the relationship between Appellant and the minor child.

A great many witnesses were presented by Appellee tending to show that Appellant
has had difficulty with money, prescription medication, emotional problems and even
essentially no relationship with her son from a previous marriage. However, Appellee
completely failed to show that any of these problems currently exist or have in any way
affected the subject minor child. Appellant testified that she had postpartum depression after

the birth of the subject child, which was treated within six months (VR 04:43:45 — 04:45:06)
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