


INTRODUCTION

Timothy Kirby appeals the November 18, 2005 ruling of lthe Laurel Circuit Court
denying his motion to be exempt under KRS 439.3401(5) from the severe limitation on
his parole eligibility contaiped within KRS 439.3401(3). The November 18, 2005 ruling
by Laurel Circuit Court was a final and appealable ruling. The Court of Appeals affirmed
the trial court’s ruling on August 10, 2007. This Court granted discretionary review.

STATEMENT CONCERNING ORAL ARGUMENT
Appellant respectfully requests oral argument.
PREFATORY NOTE

The record in this case contains four volumes of record and is unorganiied. Two
are labeled “Volume I” and two are labeled “Volume II.” One of the sets of “Volume I
and II” represents Mr. Kirby’s initial proceedings in 1999 and 2000. The second
“Volume I” represents Mr. Kirby’s RCr 11.42 claim. The second “Volume II” represents
the proceeding that occurred in Laurel Circuit Court in 2005 following the Court of
Appeals remand in 2004. Additionally, there is another volume that does not indicate a
volume number but also contains proceedings from 2005. For the convenience of this

Court, Appellant will refer to them as follows:

TRVOL L. oo Volume I of initial proceedings.
TRVOLIL ..o Volume II of initial proceedings.
TRVOIIIL ..ot Volume I of RCr 11.42 action.
TRVOIIV. e Volume of 2005 proceedings.

B L ST Volume of 2005 proceedings.
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STATEMENT OF THE CASE

Timothy “Tim” Kirby spent most of the day of October 13, 1999 working with his
mother, Miranda Kirby, in her back yard. (Tape No. 3, 06/30/05, 9:34:57). Also working
in the yard that day were Tim’s girlfriend, his mother, his mother’s half brother, James
Johnson Jr., “Jr.” and James Johnson Jr.’s son, Chris Johnson. (Tape No. 3, 06/30/05,
9:35:07). After working throughout the day, Tim, who had to go to work the next day,
retired to his nearby home with his girlfriend as night fell. (Tape No. 3, 06/30/05,
9:35:36).

However, others who had worked that day did not retire. Miranda Kirby testified
that she, Jr., Chris and her friend Phillip Neil went to the home of her sister, Stella
Johnson who lived nearby. (Tape No. 3, 06/30/05, 9:35:49). According to Miranda, they
were “drinking a few beers” and whiskey. (Tape No. 3, 06/30/05, 9:36:07). Miranda
testified that she and Phillip Neil, arrived at Stella’s home between 9:30 and 10:00 p.m.
on the night of October 19, 2005. (Tape No. 3, 06/30/05, 9:36:44). The couple stayed
there until 12:00 or 1:00 a.m. (Tape No. 3, 06/30/05, 9:37:02).

Sometime between 10:00 and 10:30 p.m. Jr.’s other son, Brian Johnson, arrived at
Stella’s home. (Tape No. 3, 06/30/05, 9:37:15). Miranda testified that Brian did not
seem drunk when he first arrived at Stella’s. (Tape No. 3, 06/30/05, 9:38:06). However,
once he was there, Brian took a bottle of whisky and, according to Miranda, “guzzled” a
very large drink. (Tape No. 3, 06/30/05, 9:38:13). Brian then openly discussed that he
had just taken three Xanax pills. (Tape No. 3, 06/30/05, 9:38:20). According to

Miranda, Brian asked the group if he could have a beer, was given one and left shortly

thereafter. (Tape No. 3, 06/30/05, 9:38:56).




Sometime around 1:00 a.m. on October 14, 1999, Miranda and her friend Phillip
Neil left Stella’s and returned to Miranda’s home. (Tape No. 3, 06/30/05, 9:39:49).
Phillip Neil had been living with Miranda for sometime. (Tape No. 3, 06/30/05,
9:39:35). Chris and Jr., who had also been drinking that night, also left Stella’s and
returned to Jr.’s nearby home. (Tape No. 3, 06/30/05, 9:39:58).

When Miranda and Phillip got back to Miranda’s home, Miranda’s elderly
mother, Rosa Johnson, was already asleep in her bed. (Tape No. 3, 06/30/05, 9:41:11).
Rosa Johnson was staying at Miranda’s home on the night of October, 13, 1999. (Tape
No. 3, 06/30/05, 9:40:37). Rosa, who was also Tim Kirby’s grandmother, was eighty-
nine years old in the fall of 1999 and has since passed away. (Tape No. 3, 06/30/05,
9:40:49).

Once Miranda and Phillip were home, Phillip went to the front bedroom of the
home and laid down to go to sleep. (Tape No. 3, 06/30/05, 9:41:15). Miranda went to
the bedroom where her mother was sleeping and laid down with her. (Tape No. 3,
06/30/05, 9:41:18). However Miranda testified that she was not sleeping well and around
3:00 a.m. she got up and fixed a glass of warm milk. (Tape No. 3, 06/30/05, 9:41:38).
Miranda sat at the kitchen table and, as she began to drink her warm milk, began to hear
noises outside her home. (Tape No. 3, 06/30/05, 9:41:44).

Suddenly someone began knocking on the back door. (Tape No. 3, 06/30/05,

4 9:41:53). Miranda testified that she was not going to answer the door because of the late
hour and because she was the only one awake. (Tape No. 3, 06/30/05, 9:41:57). When

she did not answer the knocking at the door, the person outside began banging on the

windows in the living room and around the bedroom of Miranda’s home. (Tape No. 3,




06/30/05, 9:42:27). According to Miranda, the person made several trips around the
home “beating and banging” on the walls and the windows. (Tape No. 3, 06/30/05,
9:42:51).

Miranda testified that person outside then yelled, “[i]t’s Brian man. All I want is
a beer.” (Tape No. 3, 06/30/05, 9:43:08). It was Brian Johnson. Miranda also testified
that Phillip Neil yelled, “I don’t have a beer Brian. I don’t have anything.” (Tape No. 3,
06/30/05, 9:43:10). However Brian yelled that he wanted a beer several more times.
(Tape No. 3, 06/30/05, 9:43:18).

Se{/eral witnesses testified that, when drunk, Brian was prone to aggressive and
violent behavior. Phillip Neil testified that he had seen Brian be hostile and belligerent
when he was drunk. (Tape No. 3, 06/30/05, 10:47:15). When questioned about the
particular violent incident involved in this case, Tammy Kirby, Miranda’s daughter,
testified that “it happened all the time.” (Tape No. 3, 06/30/05, 11:10:08).

Brian then returned to the back door, near where Miranda was sitting in the
kitchen, and began to beating on the door again. (Tape No. 3, 06/30/05, 9:43:28).
Miranda testified that, at this point, she was becoming agitated that Brian was causing
such a commotion at such a late hour when people, especially her eighty-nine year old
mother, were trying to sleep. (Tape No. 3, 06/30/05, 9:43:30). Miranda opened the door
and said, “Brian. What are you doing? My mom is right here trying to sleep.” (Tape

- No. 3, 06/30/05, 9:43:37).
At that point, Brian stepped through the door into Miranda’s home and grabbed

Miranda by the throat with both hands and began choking her. (Tape No. 3, 06/30/05,

9:43:44). The two stood face to face as Brian choked her. (Tape No. 3, 06/30/05,




9:43:44). Brian choked her and told her, “Bitch, I'll kill you.” (Tape No. 3, 06/30/05,
9:44:04). Miranda testified that Brian choked her to the point that she thought she was
going to pass out. (Tape No. 3, 06/30/05, 9:44:18). She could not talk or yell for help.
(Tape No. 3, 06/30/05, 944:25). Though marks were not immediately apparent,
photographs introduced at trial that had been taken in the days that followed were
described to show redness and bruising. (Tape No. 3, 06/30/05, 10:01:10 and Tape No.
3, 06/30/05, 11:41:09 and Tape No. 3, 06/30/05, 9:56:21). Miranda also testified that she
had marks on her neck from Brian choking her for at least a week. (Tape No. 3,
06/30/05, 10:23:55).

At some point, Miranda’s mother, Rosa, woke up and opened the door to her
bedroom which was near the location in the kitchen where Brian was choking Miranda.
(Tape No. 3, 06/30/05, 9:44:59). When she did so, Brian let go of Miranda’s neck and
said, “[clome on, Granny. I’m getting you out of here.” (Tape No. 3, 06/30/05, 9:45:06).
At that point, Phillip Neil, apparently believing an intruder was in the home, came from
the room he was sleeping with a stick in his hand. (Tape No. 3, 06/30/05, 9:45:30).
Miranda told Brian to let go of her mother and that he was not taking her anywhere.
(Tape No. 3, 06/30/05, 9:45:42). Miranda took her mother back into the bedrom;l and
attempted to calm her and assure everything would be alright. (Tape No. 3, 06/30/05,
9:46:11). However, Miranda testified that she was very scared for herself and others in
her home. (Tape No. 3, 06/30/05, 10:04:55).

Phillip Neil attempted to calm Brian. (Tape No. 3, 06/30/05, 9:46:02). Yet he

testified that Brian “jerked” the stick out of his hand. (Tape No. 3, 06/30/05, 11:04:38).




Neil also testified that he was afraid and that he “didn’t know what he (Brian) was going
to do.” (Tape No. 3, 06/30/05, 11:05:40).

After she calmed her mother and saw that Phillip Neil was trying to calm to Brian,
Miranda saw an opportunity and'exited the home through the back door and proceeded to
the house of her son, Tim, for help. (Tape No. 3, 06/30/05, 9:46:35). At the same time,
Neil told Brian to get out of the house and he also left through the back door. (Tape No.
3, 06/30/05, 10:59:18).

Miranda testified that Tim’s home was 50-75 feet away from her home. (Tape
No. 3, 06/30/05, 9:48:47). She also testified that, before she got there, she heard Brian
behind her. (Tape No. 3, 06/30/05, 9:46:42). He was following behind her and said
“[y]eah...go get Tim.” (Tape No. 3, 06/30/05, 9:46:42). Miranda began to scream when
she realized that Brian was following behind her. (Tape No. 3, 06/30/05, 9:46:47).
Miranda also testified that, at some point while he was behind her, Brian yelled, “[a]ll
you sons of bitches will be dead by morning.” (Tape No. 3, 06/30/05, 10:19:50).

As she got to Tim’s home, she testified that she was screaming “Tim. Get up.”
(Tape No. 3, 06/30/05, 9:46:56). She testified that she beat on Tim’s door and screamed
“get up now. Brian just tried to kill me.” (Tape No. 3, 06/30/05, 9:46:59). In response to
Miranda’s screams, Tim Kirby came out with his gun. (Tape No. 3, 06/30/05, 9:47:12).
Once outside, Miranda testified that Tim fired approximately three shots in the air. (Tape
No. 3, 06/30/05, 10:04:29). Tim then told his mother that he was going to take her back |

to her place. (Tape No. 3, 06/30/05, 10:19:55). As the two walked back to her place,

Miranda testified that Tim, still carrying his gun for protection, “tripped or something”,




the gun went off and the shot hit Brian, who was several yards away. (Tape No. 3,
06/30/05, 10:20:01). Brian Johnson died as a result of the wound.

On November 19, 1999, Tim Kirby was indicted for Murder in Laurel Circuit
Court. (Transcript of Record “TR”, Vol. I, p. 1). On April 24, 2000, Tim Kirby entered a
plea of guilty to the amended charge of Manslaughter, First Degree. (TR, Vol. I, pp. 45-
46). As aresult of his plea, he was sentenced to Fourteen and One-Half years and
designated a violent offender. (TR, Vol. I, pp. 46-47). On December 13, 2002, Tim
Kirby filed a motion, pro se, in the Laurel Circuit Court entitled “MOTION FOR
EXEMPTION FROM KRS 439.3401.” (TR, pp., 4-8). The motion requested the trial
court to determine that Mr. Kirby, under 439.3401(5)—domestic violence, was exempt
from being a violent offender. (Id.). The Commonwealth opposed this motion. (TR, p.
14). On February 13, 2003, the trial court denied Tim Kirby’s motion without having a
hearing. (TR, p. 23). Mr. Kirby appealed. (TR p. 50).

The Court of Appeals found that Mr. Kirby and his case came within the
availability of the exception for victims of domestic violence. The Court of Appeals also
vacated and remanded the case for an evidentiary hearing to determine if the allegations

of domestic violence were true. Kirby v. Commonwealth, 132 S.W.3d 233 (Ky. App.,

2004). (Kirby I).

A hearing was held on June 30, 2005 and, after the hearing, briefs were submitted
on behalf of both Kirby and the Commonwealth. The trial court made a finding of fact
that the choking of Miranda did occur. However, the trial court ruled that Kirby had not

established a connection or relationship between the domestic violence and the violent

offence for which he was convicted. (TR, Vol. II, pp. 210-213). Therefore, the court




determined, Tim Kirby did not come within the purview of KRS 439.3401 as to parole
eligibility requirements and denied his motion. (Id.). Kirby appealed.

The Court of Appeals issued an opinion affirming on August 10, 2007. Inits
twenty two page opinion, the Court of Appeals focused approximately nineteen pages
primarily on its disagreement with the trial court’s finding that the domesti§ violence (the
choking) had actually occurred. That the domestic violence had occurred was a specific
finding of fact by the trial court that was not appealed by the Commonwealth and was,
therefore, not even before the Court. Yet the Court of Appeals, while acknowledging that
Miranda did clearly testify that Brian had choked her, devoted copious pages of the
opinion to detailing minor inconsistencies of an issue (whether the choking occurred)
which was not even before the Court. The Court of Appeals then, though the issue was
not appealed by the Commonwealth, determined that the trial court erred when it found
that the choking occurred. (Opinion, p. 18, ftn. 4).

The Court of Appeals went on to find that the trial court correctly found that the
shooting was not “connected” to the choking. (Id.. p. 19). The Court of Appeals then
went on to sua sponte state that Tim Kirby was additionally not entitled to the provisions
of KRS 439.3401 (5) because Miranda was only abused “once” instead of “repeadedly”
and because, apparently, Kirby did not provide sufficient evidence that Brian abused
Miranda “because she was his aunt.” (Opinion, pp. 21-22).

Tim Kirby filed a Motion for Discretionary Review with this Court which was

granted on October 15, 2008.

Appellant shall state further facts as needed in the body of the Brief.




ARGUMENT

THE TRIAL COURT ERRED TO THE SUBSTANTIAL

PREJUDICE OF TIMOTHY KIRBY WHEN IT FAILED TO FIND

THAT, UNDER KRS 439.3401, KIRBY WAS EXEMPT FROM

BEING CONSIDERED A VIOLENT OFFENDER.
Preservation

This issue is preserved by the hearing held on June 30, 2005 in Laurel

Circuit Court. Evidence was preéented and both Appellant and the Commonwealth filed
briefs with the court. Further, the Court issued specific Findings of Fact, Conclusion of
Law and Judgment. (TR, VolII, pp. 210-213). The trial court declared the Findings of
Fact, Conclusion of Law and Judgment a final and appealable ruling. (Id., at 212). The
Court of Appeals issued an opinion affirming on August 10, 2007. Tim Kirby filed a
Motion for Discretionary Review with this Court which was granted on October 135,

2008. Therefore, this issue is preserved for appellate review.

Relief Requested

Since both the trial court and the Court of Appeals erroneously found that KRS
439.3401 was not applicable to Tim Kirby, Appellant respectfully requests that the trial
court’s ruling be reversed and remanded back to the trial court with instructions that KRS
439.3401 be applied to Tim Kirby with respect to his parole eligibility.

Procedural History

Mr. Kirby’s first motion asking that the trial court determine that he was within
the purview of 439.3401(5) and, as such, exempt from being considered a violent
offender was denied on February 13, 2003. (TR, p. 23). Tim Kirby appealed to the

Kentucky Court of Appeals. The Court of Appeals found that Tim Kirby was eligible for

the exemption contained in 439.3401(5). Kirby v. Commonwealth, 132 S.W.3d 233,




236-237 (Ky. App., 2004). The Court stated, “[wi]hile it is true that Kirby does not
present the typical fact pattern brought to mind by ‘domestic violence,’ the statutes in
question are written broadly enough to encompass the events Kirby alleges occurred.”
Id. at 234.

Specifically, the Court explained that because Kirby pled guilty to a class B
felony which involved the death of the victim, he was within the definition of violent
offender contained in KRS 439.3401(1)". Id. at 234. The Court also found that, since
Kirby was considered a “violent offender” under KRS 439.3401(1), he would not be
eligible for parole until he has served at least 85 percent of his sentence as required by
KRS 439.3401(3)%. Id. However, as the Court noted, KRS 439.3401(5) provides that the
enhanced penalties for violent offenders “shall not apply to a person who has been
determined by a court to have been a victim of domestic violence or abuse pursuant to
KRS 533.060.” Id. The question, the Court concluded, was whether Kirby was eligible
for this exception. Id. at 224-225.

After careful analysis, the Court determined the familial relationship between
Brian Johnson, Miranda Kirby and Tim Kirby, along with the nature of the crime,

rendered Tim eligible for the 439.3401(5) exception. Id. at 236. As a result, the Court

T KRS 439.3401 states: “As used in this section, ‘violent offender’ means any person who has been
convicted of or pled guilty to the commission of a capital offense, Class A felony, or Class B felony
involving the death of the victim or serious physical injury to a victim, or rape in the first degree
accompanied by the commission or attempted commission of a felony sexual offense in KRS Chapter 510,
burglary in the first degree accompanied by the commission or attempted commission of an assault
described in KRS 508.010, 508.020, 508.032 or 508.060, burglary in the first degree accompanied by
commission or attempted commission of kidnapping as proscribed by KRS 509.040, or robbery in the first
degree. The court shall designate in its judgment if the victim suffered death or serious physical injury.

2 KRS 439.3401(3) states: “A violent offender who has been convicted of a capital offense or Class A
felony with a sentence of a term of years or Class B felony who is a violent offender shall not be released
on probation or parole until he has served at least eighty-five percent (85%) of the sentence imposed.”




directed the Laurel Circuit Court to hold an evidentiary hearing to determine the truth of
Kirby’s allegations. Id. at 237.

This hearing was held in Laurel Circuit Court on June 30, 2005. Witnesses,
including Miranda Kirby and Phillip Neil, testified to the events surrounding the episode
of domestic violence in the early morning hours of November 14, 1999. Shortly before
the hearing concluded, the judge informed counsel that he did not need to hear anything
further regarding Miranda’s injuries because he was going to find that allegations of
domestic violence were in fact true. (Tape No. 3, 06/30/05, 11:41:59—11:42:50).
However the judge still declared that, even though he had determined that the alleged
domestic violence incident did occur, it still had to be resolved whether Tim Kirby was
eligible for the exception contained in KRS 439.3401(5). The trial court permitted
counsel for both sides to submit briefs before rendering its decision.

In its brief to the trial court, the Commonwealth argued that under
Commonwealth v. Vincent, 70 S.W.3d 422 (Ky. 2002), the offense must be “connected
to the domestic violence” and, in Mr. Kirby’s case, the domestic violence had occurred
“several minutes” earlier.® (TR, Vol II, p. 204). The Commonwealth also argued that,
since the shot that hit and killed Brian Johnson was fired accidentally, there could be “no
connection between the domestic violence and the shooting.” (TR, Vol II, p. 205). The
trial court agreed with the Commonwealth and issued an order explaining that, even

: though it made a finding that the choking of Miranda Kirby did occur, Mr. Kirby did not
come within the purview of 439.3401(5) because a “significant amount of time” passed

between the choking and the shooting. (TR, Vol II, p. 212) The court also found that,

* In their “Commonwealth’s Response to Defendant’s Memorandum”, the Commonwealth only cited
Commonwealth v. Vincent. Similarly, in the its “Findings of Facts, Conclusion of Law and Judgment,” the
trial court’s only citation to case law was to Commonwealth v. Vincent.
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