


Introduction

Hollis King was convicted of first degree trafficking in a controlled substance,
trafficking in marijuana and being a second degree persistent felony offender. He entered
a conditional guilty plea challenging police officers’ kicking in the wrong door on a
buy/bust operation. He appeals that issue.

Statement Regarding Oral Argument

This is a case of first impression. In their Opinion Afﬁming Mr. King’s
conviction, the Court of Appeals focused on the fact that police were in hot pursuit. The
question before this Court is whether an individual who is not the object of the pursuit
and who is unaware of the pursuit loses his Fourth Amendment expectation of privacy
when police mistakenly kick in the wrong door.
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Statement of the Case

The charges in this case are a smoke screen to cover up the fact that Officer
Steven Cobb kicked in the wrong door on the night of a buy/bust sting. There are two
questions before this Court. First, were there exigent circumstances to kick in the door to
apartment 78?7 Second, who caused the exigent circumstances? Long story short,
Officer Steven Cobb kicked in the wrong door during a buy/bust sting and he did so
without exigent circumstances.

Everything else flowed from that careless error. After creating a scene with a
dynamic, warrantless entry into Hollis King’s apartment, there was no evidence that
charges were ever brought against the suspected drug dealer across the hall. Officer
Cobb’s story changed several times between that night and the suppression hearing.
Even worse, his story changed even within the suppression hearing itself.

The Fourth Amendment to the U.S. Constitution has survived more than two
centuries now c;ut of a belief that one is entitled to an expectation of privacy within the
confines of one’s home. That was Mr. King’s expectation and right.

On October 13, 2005, Officer Steven Cobb was participating in a buy/bust
operation involving crack cocaine in the Gainesway area of Lexington, Kentucky. VR
No. 1, 3/23/06, 10:14:00. Cobb was in uniform and in a marked cruiser when he received
word from undercover Officer Gibbons to “move in” on the suspect at 1317 Center
Parkway by undercover Officer Gibbons. Id. 10:19:49. In his testimony at the

suppression hearing, Officer Cobb testified that Officer Gibbons radioed that the subject

and confidential informant were entering into the back right apartment at 1317 Center




Parkway. Id. 10:18:54. In his early testimony, however, Officer Cobb said nothing about
not receiving Gibbons’ radio message about the location of the suspect.

Five minutes prior to the end of the hearing, Officer Cobb, under intense cross-
examination, suddenly changed his story and testified that he never heard the radio
message from Gibbons concerning the suspect’s apartment. VR 3/23/06, 10:58:28.

Once again, Officer Cobb testified that Gibbons radioed that the suspect in red
sweats was about to enter the right back apartment at 1317 Centre Parkway. VR
3/23/06, 10:19:49. Later, under cross-examination by appellant Hollis King’s attorney,
Cobb recalled that Officer Gibbons called him to the scene and told him he saw the
suspect go into the back right apartment, apartment #79. Id. 10:33:59. Racing toward the
apartment building, Officer Cobb was distracted by the alleged odor of marijuana. Id.
10:21:11. Interestingly, no other officer involved in the bust testified about smelling
marijuana. The young Officer Cobb next testified that he heard an apartment door shut as
he arrived at the breezeway of the building. Cobb testified he detected the odor of
marijuana about half-way down the breezeway. Id. 10:21:11. He repeated this later
under cross-examination. /d. 10:31:19.

Later, however, again under cross-examination, Officer Cobb acknowledged that
in his report to the HUD housing authority he wrote that he did not detect the odor of
marijuana until he was at the threshold of apartment #78,‘the aiaartment on the left. Id.
10:51:41. Within seconds, without a warrant, Officer Cobb kicked in the door of the

wrong apartment. Id. 10:23:50. The suspect was where Officer Gibbons had directed

them, in apartment #79, the right hand apartment.




While there certainly were exigent circumstances to do a dynamic entry to
apartment #79, there were no such circumstances for apartment #78. To bolster his
justification for kicking in the wrong door, Officer Cobb testified that when he heard
things moving around after he knocked and announced and feared evidence was being
destroyed. VR 3/23/06, 10:22:39; 10:23:08. Of course, that is what people do in their
living quarters. They move around. Moving is necessary to open the door when the
police knock. Pressed by the judge to explain, Cobb stated that he did not hear furniture
moving. He heard only people moving. /d. 10:54:36. The judge also asked Officer
Cobb if he knew which door the suspect had entered when he reached the breezeway.
Cobb answered “no”. Id. 10:55:00. Cobb’s testimony, then, was that he kicked in the
door to apartment 78 without a clue as to whether the suspect had entered that apartment.
Only five minutes later Cobb testified when they entered the breezeway Officer Maynard
indicated nonverbally that the suspect was in the left apartment. Id. 11:00:59.

After the warrantless entry, Cobb found co-defendant Clarence Johnson sitting oﬁ
a couch smoking a marijuana cigarette. VR 3/23/06, 10:25:24. A bag of marijuana was
by a picture frame on the coffee table. Id. 10:24:11. Jamela Washington, another co-
defendant stood by a second couch and the appellant, Hollis King, stood in front of the
couch by the door. Id. 10:25:07. No one else was in the apartment and neither King nor
Washington held any drugs to conceal. Neither was in close to proximity to the
v marijuana on the table or to any other drugs which were discovered in Ms. Washington’s
apartment. Cobb did not give any indication of the amount of time that elapsed between

the knock and announce and Cobb kicking in the door.

—



Co-defendant Clarence Johnson told police that he was just there to get high but
that the drugs were not his. VR 3/23/06, 10:28:13. Sgt. Simmons interviewed Ms.
Washington who testified that all of the drugs in the apartment were hers. Id. 10:27:23.
Appellant King informed police that Ms. Washington was his girlfriend and that his child
also lived in the apartment. Id. 10:27:47.

The Commonwealth Attorney initially challenged the standing of King and
Johnson, given that Jamela Washington held the lease to the apartment. An affidavit
produced by Ms. Washington stated that King was her boyfriend, the father of one of her
children, and had lived with her there since July 2005. The Commonwealth Attorney
dropped the standing argument as to King in response. TR 58, TR 62.

ARGUMENT
Hollis King Was Substantially Harmed By Police
Kicking In The Door To The Wrong Apartment
While In Hot Pursuit Of The Man Who Lived
Across The Hall From Him In Violation Of Mr.
King’s Fourth Amendment Rights.
Standard of Review

The presence of exigent circumstances is a finding of fact which is reviewed for
clear error. U.S. v. Coles, 437 F.3d 361 (3d Cir. 2006). In U.S. v. Richard, 994 F.2d 244
(5™ Cir. 1993) that court held that exigent circumstances evolved only affer police
knocked on a hotel room door and demanded entry. Having been tipped off by a hotel

employee that drug use might be afoot, police charged in without waiting for a warrant.

They were found to be afoul of the Fourth Amendment because they could have waited

for a warrant. The room’s occupant had no idea he was under surveillance.




In US. v. Santa, 236 F.3d 662 (Fla. 2000) that court held that a court’s ruling on a
motion to suppress “presents a mixed question of law and fact.” Santa at *9. Unless the
findings of the trial court are clearly erroneous, the factual findings must be acéepted by
the appellate court. Id. However, the trial court’s “application of the law to those facts

The Fourth Amendment to the U.S. Constitution provides:

The right of the people to be secure in their persons,
houses, papers and effects, against unreasonable
searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly

describing the place to be searched, and the persons
or things to be seized.

Under the Fourth Amendment to the U.S. Constitution, police may not enter a
private residence without a warrant unless both “probable cause and exigent
circumstances” exist. Kirk v. Louisiana, 536 U.S. 635, 638 2002) (per curiam); U.S. v.

Chambers, 395 F.3d 563, 572 (6™ Cir. 2005).

The smell of marijuana does not amount to probable cause. The burning smell of
marijuana is indicative of possession of marijuana and nothing else. Officers lacked a
right even to arrest for this misdemeanor unless the offense was committed in their

presence.

At the trial court level the Commonwealth sought exception for the warrantless
entry into Mr. King’s apartment based on, first, hot pursuit and, second, imminent

destruction of evidence. Any fear of destruction of evidence was created by Officer

Cobb’s own decision to knock-and-announce. The law concerning exigent circumstances




is clear that police may not create the exigency. U.S. v. Ogbuh, 982 F.2d 1000 (6™ Cir.
1993).

In the case at bar, inquiry should begin with the analysis provided in U.S. v.
Coles, 437 F.3d 361 (3d Cir. 2006). “First, whether the officers deliberately created the
exigent circumstances with the bad faith intent to avoid the warrant requirement, and
second, even if they did not do so in bad faith, whether their actions creating the exigency
were sufficiently unreasonable or improper as to preclude dispensation with the warrant
requirement.” Id. at FN11.

Here, the answer is likely “no” as to the first question but “yes” to the second.

It is entirely reasonable for officers rushing to make an arrest communicate sufficiently to
know which door to kick in. That is not asking too much of law enforcement. To expect
less is to affirm putting the cart before the horse. It is to affirm the adage applied to
impulsive children, i.e., Ready — Fire — Aim.

“Exigent circumstances...do not meet Fourth Amendment standards if the
government deliberately creates them.” U.S. v. Acosta, 965 F.2d 1248, 1254 (3d Cir.
1992); U:S. v. Duchi, 906 F.2d 1278, 1284-1285 (8th Cir. 1990); U.S. v. Timberlake, 896
F.2d 592, 597 (D.C. Cir. 1990); U.S. v. Thompson, 700 F.2d 944, 950 (5™ Cir. 1983).

There was no evidence presented that the occupants of either apartment 78 or 79
were aware of police presence. As inJohnson v. U.S., 333 U.S. 10 (1948), this Court
must focus on the reasonableness and propriety of the actions taken by police preceding
the warrantless search. Where police have created exigent circumstances, the Court has

no other option. U.S. v. Richard, 994 F. 2d 244 (5™ Cir. 1993). The Court of Appeals

ignored this point.




“Mere probable cause does not provide the exigent circumstances necessary to
justify a search without a warrant.” Coles at 366. Both must be present. While there
might have been exigent circumstances as to the person involved with the drug buy, there
were no exigent circumstances as to Hollis King. Under the Fourth Amendment, police
cannot just guess which door to kick in. Officer Cobb did not wait to receive instructions
on which apartment was involved and did not seek inquiry on his own.

Here, as in Johnson, neither the true drug dealer nor Hollis King was aware of
police surveillance. There was no indication of the destruction of evidence at that point.
The Court of Appeals and trial court overlooked the fact that there must be some
movement to open the door. Officer Cobb, a rookie, interpreted any and all movement as
menacing. As the Court in Coles noted, ““...we read Johnson as focusing the Fourth
Amendment inquiry upon the reasonableness and propriety of the actions taken by the
police preceding the warrantless search.” Coles at 367. In a similar vein, Officer Cobb
interpreted any sound as menacing. Moreover, voices were within the apartment only
after the knock and announce. Defendant King’s Memorandum In Support Of Motion To
Suppress, p. 10. TR 55.

The Fourth Amendment begins with an expectation of privacy. It is the home
which has such an utmost expectation of privacy. Officers involved in this care had no
warrant, no exigent circumstances and cannot create those circumstances by their own
actions. They must have an objectively reasonable basis for belief that a crime is being

committed. That was missing from the facts attendant to this case, at least as far as the

occupants of apartment 78 were concerned. ***




In U.S. v. Munoz-Fuerra, 788 F.2d 295 (5™ Cir. 2001), officers had received
anonymous tips of suspected drug activity in a residence. Rather than place the home
under surveillance and take the time to obtain a warrant, officers went into the curtilage
of the back patio and knocked on the door. A man inside indicated he had to get a key.
Similar to Officer Cobb in the case at bar, the officer interpreted a neutral action as
menacing by acting on his belief that the man went for a weapon. Officers broke through
the door and entered the apartment. The Fifth Circuit rejected the agents’ approach to the
patio door as unreasonable. Coles at *8.

In 1791 the Fourth Amendment became part of this country’s fundamental
law. It’s derivative, the Exclusionary Rule, continues today. The protections of the
Fourth Amendment certainly serve as a deterrent to overzealous or reckless police, the
amendment stands for much more.

“[TThe guilty will in every era seem of such critical and pressing concern that we

may be lured by the temptations of expediency into forsaking our commitment to

protecting individual liberty and privacy.” United States v. Leon, 468 U.S. 897, 104 S.Ct.

3430 (1984). Such reasoning supports an exclusionary rule which provides that “law
enforcement efforts be permanently and unambiguously restricted in order to preserve
personal freedoms.” Leon at 929, 930.

Because the function of a seizure is, almost exclusively, to serve the evidentiary
needs of the government, and because criminal prosecutions are played out before the

courts, “the courts therefore cannot be absolved of responsibility for the means by which

evidence is obtained.” Leon at 936. The Fourth Amendment, then, operates to disable




and restrict the official power of the government in ways that will be undetected by a jury
where the government abides by those restraints. /d. at 941.

The exclusionary rule is designed for a much broader purpose than deterring an
investigating officer from overreaching. It is a systemic incentive for the law
enforcement system.

“[T]he guilty will in every era seem of such critical and pressing concern
that we may be lured by the temptations of expediency into forsaking our commitment to
protecting individual liberty and privacy.” United States v. Leon, 468 U.S. 897, 104 S.Ct.
3430 (1984). Such reasoning supports an exclusionary rule which provides that “law
enforcement efforts be permanently and unambiguously restricted in order to preserve
personal freedoms.” Leon at 929, 930.

If false evidence is material reasonably likely to have affected a jury verdict
reversal must result. U.S. v. Agurs, 427 U.S. 97 (1985). The same principle is true where
a rookie officer fails to obtain the necessary information before kicking in a doorto a
residence.

A, The requirement of particularity.

There was no warrant in the case at bar. However, the hoops through which police
must jump in warrant situations signals the strong protection the Framers intended this
amendment to supply. The Fourth Amendment requires that “no Warrants shall issue,
but upon probable cause...and particularly describing the...things to be seized.” The
requirement of particularity, then, is no mere technicality for “an express constitutional

command.” Id. at 947. (citing Ybarra v. lllinois, 444 U.S. 85, 92, 100 S.Ct. 338, 342, 62

L.Ed.2d 238 (1979); Lo-Ji Sales, Inc. v. New York, 442 U.S. 319, 99 S.Ct. 2319, 60




L.Ed.2d 920 (1979; Stanford v. Texas, 379 U.S. 476, 85, S.Ct. 506, 13 L.Ed.2d 431
(1965); Marron v. United States, 275 U.S. 192, 196, 48 S.Ct. 74, 76, 72 L.Ed.2d 231
1927).

Reckless disregard for the facts necessary to obtain a lawful search warrant require
suppression just as deliberate falsification does. Franks v. Delaware, 438 U.S. 154, 164-
65, 170-171. Explanations of “negligence or innocent mistake are insufficient.” Id. at
1761. Where such deliberate or reckless accounting of the facts exists, a search warrant
remains valid only to those portions of the affidavit or search warrant which stand
independent of the errors.

This Court need not reach the issue of whether the police error was intentional. It is
sufficient that the officer’s actions were defective. In Bruce v. Commonwealth, 418
S.W.2d 645 (Ky. 1967) the court held that a failure of particularity in an affidavit
supporting a warrant was grounds for reversing conviction. Bruce involved information
provided to police obtained by two persons. The information was that the accused had
cosmetics, pipes, watches and jewelry which were stolen and had been seen by the two
affiants. The Court of Appeals held that the affidavit failed to state and when the
information was obtained by the informants, or when and how the affiant observed the
stolen items. Reversal of the conviction resulted.

If such assurances are required of warrants, how much more assurances are available
to prevent police from kicking in the door to a private residence. People have the right to
answer a door in a dignified manner.

Consider also Franks holding that even reckless disregard in obtaining a search

warrant requires reversal. Not waiting for instructions on which door to kick in amounts

10




to reckless disregard. The fact that the officer was a rookie and perhaps impulsive only
strengthens this argument.

In determining whether police action amounts to a search, the U.S. Supreme
Court’s “lodestar” is Katz v. United States, 389 U.S. 347 (1967). In Katz, the Court held
that the Fourth Amendment “protects people, not places.” Katz at 351-353. Ina
concurring opinion, Justice Harlan fashioned a two-part test to determine whether a
search occurred:

First, that a person have exhibited an actual (subjective) expecta-

tion of privacy and, second, that the expectation be one that society

is prepared to recognize as reasonable.
Subsequent cases have adopted Justice Harlan’s two-part analysis. See e.g. California v.
Ciraolo, 476 U.S. 207 (1986). Thus, if an individual exhibits a subjective expectation of
privacy that society is willing to recognize as reasonable, police intrusion into that
privacy constitutes a Fourth Amendment search.

Hollis King exhibited a subjective expectation of privacy by closing the
apartment’s door and remaining inside. The next inquiry “is whether the government’s
intrusion infringes upon personal and societal values protected by the Fourth
Amendment.” Oliver v. United States, 466 U.S. 170, 182-183 (1984). In determining
whether the individual’s expectation is “reasonable”, the Court considers a number of
factors. Oliver at 178.

The most important factor is the place where the search occurs. Although the
Fourth Amendment protects people, not places, the type of protection the Fourth
Amendment provides “requires reference to a ‘place’.” Katz at 361 (Harlan, J.

concurring).
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