


I. Introduction
This case arises from an action for review of an administrative decision by the
Kentucky Public Service Commission (“Commission”) wherein the Commission
authorized the Union Light Heat and Power Company (“ULH&P”) to include an
economic development incentive program in its general tariff. The case presents two
questions of statutory construction and one question regarding whether the Commission’s

order is reasonable in light of the record before the Commission.

II. Statement Concerning Oral Argument
The Commission believes that oral arguments will be helpful to the Court and
respectfully requests that this case be heard. The case has implications far beyond the

limited facts of this one controversy and the Commission will be pleased to respond to

any questions the Court may have regarding the issues presented herein.
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IV.  Statement of the Case
A. Introduction
The Court of Appeals misconstrued KRS 278.170 and KRS 278.030. Its
misconstruction of these statutes led it to also erroneously conclude that the
Commission’s order was unreasonable.! In misconstruing the statutes and overruling the
Commission’s factual findings, the Court of Appeals has undone decades of establlished

ratemaking principles to the material detriment of Kentucky’s jurisdictional utilities and

their ratepayers. Instead of following existing law, the Court of Appeals is making new

law. The Commission is grateful that the Court has granted discretionary review and
respectfully requests the Court to overrule the Opinion of the Court of Appeals and affirm
the judgment of the Circuit Court. In so doing, the Commission respectfully requests the
Court to make clear that reasonable preferential rates are lawful in Kentucky and that the
EDRs approved by the Commission are both lawful and reasonable.

B. Economic Development Riders

Economic development rates ("EDRs") are a classification of rates made available

~ by a utility to one or more classes of customers meeting predefined qualifications. As the

name implies, EDRs are offered on a voluntary basis for the purpose of promoting
economic development. Utility customers qualifying for an EDR program are permitted
to pay a reduced rate (often referred to as a "preferential rate") for the fixed cost portion
of their utility service in exchange for making certain commitments regarding capital

investment, job creation, and contractually established minimum periods of utility

' A copy of the Court of Appeals’ June 6, 2008 Opinion and a copy of the Franklin Circuit Court’s June 15,
2006 Order are attached as Appendix 1 and Appendix 2 respectively. The Commission’s Order from which
the Attorney General sought review is attached as Appendix 3.




service. Importantly, EDRs benefit a utility's existing customer base by attracting new
development and thereby spreading the fixed costs of a utility over a larger customer
base. No EDR may go into effect without Commission review and approval.

EDRSs have been available in Kentucky for over twenty years. As early as July 1,
1988, the Comrhission issued guidelines for the use of EDRs as a means for attracting

capital investment in Kentucky and the resulting creation of jobs.? While these original

‘guidelines were issued as part of an order establishing rates for Louisville Gas and

Electric Company, the Commission specified that the guidelines were requirements for
“utilities which offer economic development/incentive rates to existing or potential
customers....”

Because of the subsequent proliferation of EDRs, the Commission soon initiated
an investigation into the utilities’ implementation of EDRs, specifically including the
issue of whether EDRs would best be implemented by general tariff available to all
qualifying customers or by special contract with a qualifying customer.® In that
investigation, the Commission determined that there was merit in both approaches, but
ultimately required that EDRs be offered only through special contracts between utilities
and qualifying customers. A special contract is a tariffed rate that typically applies only

to a particular customer. It sets forth the terms and conditions of service and is tailored to

meet the highly unique electricity demands and usage patterns of the customer. In both

2 See In the Matter of: Adjustment of Gas and Electric Rates of Louisville Gas and Electric Company, PSC
Case No. 10064, pp. 88-85 (Ky. PSC July 1, 1988). For the Court’s convenience, only a copy of the
discussion of EDRs within the rate case final order is attached hereto as Appendix 4.

3 Id at 93.

4 See In the Matter of: An Investigation into the Implementation of Economic Development Rates by
Electric and Gas Utilities, PSC Admin. Case No. 327, (Ky. PSC Sep. 24, 1990). A copy of the final order
in this Administrative Case is attached hereto as Appendix 5. Admin. Case 327 was cited and discussed at
some length in the Commission’s order approving ULH&P’s EDRs. See Appendix 3, p. 2.
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the Louisville Gas and Electric Company rate case and the EDR investigation case, the
Attorney General’s Office was a party to, and an active participant in, the proceedings.
In neither case did the Attorney General’s Office appeal the Commission’s orders as they
related to EDRs.

C.  The ULH&P Administrative Proceeding

In the intervening years, ULH&P came to the conclusion that the inability to file a
general tariff describing its EDRs put it at a competitive disadvantage relative to out-of-
state, regional competitors on the other side of the Ohio River.’ This concern led
ULH&P to file an application with the Commission for authority to establish three new
economic development riders to its general tariffs on June 18, 2004.° The application
was docketed as Commission Case No.2004-00253, and the Attorney General
subsequently requested and was granted intervention. The Commission established a
procedural schedule requiring ULH&P to respond to initial and supplemental requests for
information.

After the discovery phase concluded, the parties filed written comments and an
informal conference was held on November 19, 2004. At that conference, both
representatives of the Attorney General’s Office and Commission Staff expressed
concern about certain provisions of the three proposed tariffs. In response to these
concerns, ULH&P subsequently filed an amended application on December 10, 2004

revising a number of the provisions in its originally proposed tariffs and combining two

5 See Appendix 3, p. 3 [Commission Record, Vol. II, p- 207]. At the time the underlying administrative
case was commenced, ULH&P was a subsidiary of Cinergy Corp. Cinergy merged with Duke Energy
Corporation in 2006. As a result, ULH&P is now known as Duke Energy Kentucky, Inc.

¢ See Commission Record Vol. I, pp. 1-9.




of those tariffs into a single tariff.” The parties again filed written comments, and the
case was thereafter submitted to the Commission for a decision.

The Commission issued a final order on April 19, 2005 approving, with
modification, two economic development tariffs that would be available to non-
residential customers who receive electric service from ULH&P in its northern Kentucky
service area. One of ULH&P’s economic development tariffs is designated as a
Development Incentive Rider, and consists of an Economic Development Program and an
Urban Redevelopment Program, while the other economic development tariff is
designated as a Brownfield Redevelopment Rider.®

Each tariff has specific, measurable requirements which must be met in order for
prospective customers to qualify for the rate incentives. For example, the Economic
Development Program is available under the Development Incentive Rider to customers
who locate or expand their facilities’in the ULH&P service area and both: (i) employ a
minimum of twenty-five (25) full-time equivalent employees per 1,000 kilowatts (kW) of
new load; and (ii) make a capital investment of $1 million per 1,000 kW of new load.
The Urban Redevelopment Program is also available under the Development Incentive
Rider, but only to new customers with a minimum load of 500 kW who locate in an
existing building of 25,000 square feet or more, which has been unoccupied or remained
dormant for two years or more. Customers who qualify for either the Economic
Development Program or Urban Redevelopment Program are eligible for a reduction of
their total bill for electric service (excluding any standard tariff rate adjustment rider

amounts) by up to fifty percent for a period of twelve months. The customer must enter

7 See Commission Record, Vol. II, pp. 176-85.

A copy of ULH&P’s EDR tariffs, as approved and filed, are attached hereto as Appendix 6.




into a special contract with ULH&P, which must be filed with and approved by the
Commission, and must agree to continue to take service for at least two years following
the incentive period.

Likewise, the Brownfield Redevelopment Rider is only available to customers
locating in a qualified Brownfield Redevelopment Area as defined by Kentucky or
federal law and served by existing primary service lines. Customers who qualify for the
Brownfield Redevelopment Rider are eligible to receive a declining percentage reduction
in their demand charge for a period of five years and they must enter into a service
agreement which obligates them to continue to take service for three years folloWing the
incentive period.

It is important to note that while the Commission approved ULH&P’s request to
establish EDRs within the framework of its existing general tariff, thé 20 year old pre-
existing requirement that EDRs should be implemented only through special contracts
remains in force. Any special contract involving an EDR should be specifically reviewed
and approved by the Commission before taking effect. In other words, ULH&P’s
Development Incentive Rider and Brownfield Redevelopment Rider are mere offers to
contract with qualifying customers who must choose between locating their investment in
Kentucky, Ohio, or Indiana.” The EDRs proposed by ULH&P and approved by the
Commission therefore give ULH&P and economic development professionals an
important tool for attracting job creation and capital invesﬁnent to the northern Kentucky

region.

® See Appendix 3, p. 3 [Commission Record, Vol. II, p. 207].




D. The Action for Review

The Attorney General brought a timely action for review of the Commission’s
order approving the EDRs in the Franklin Circuit Court pursuant to KRS 278.410 and
timely filed a designation of the record pursuant to KRS 278.420. In his Complaint, the
Attorney General challenged the Commission’s April 19, 2005 order on four grounds.'?
The Attorney General alleged that the Commission’s order unlawfully and unreasonably
violated KRS 278.170 and KRS 278.030 by: 1) authorizing preferential rates to
“recipients who are not authorized under KRS Chapter 278 to receive reduced rate
service”; 2) authorizing ULH&P “to utilize classifications that are unjust and
unreasonable”; and 3) establishing “unjust and unreasonable rates.” The Attorney
General also alleged that the Commission exceeded the scope of its jurisdiction.

Following briefing and oral argument, Judge William Graham entered an order on
June 15, 2006 affirming the Commission’s order and upholding ULH&P’s EDR tariffs.
In dismissing the Attorney General’s Complaint, Judge Graham noted that the Attorney
General was relying exclusively upon KRS 278.170(2) and (3), whereas the
Commission’s order was authorized by the language in KRS 278.170(1) that “allows the
Commission to give reasonable preferences or advantages to any person and allows
reasonable differences between localities or between classes of service for doing a like
and contemporaneous serviée under the same or substantially the same conditions.”
Appendix 3, Circuit Court Order, p. 4. Seizing upon the ultimate issue of whether the
EDRs were “reasonable” under KRS 278.170(1), Judge Graham noted that review of the

Commission’s decision involved a question of fact, stating:

1% See Circuit Court Record, Vol. I, pp. 3-4.




The issue of whether it is reasonable for the Commission to give
free or reduced rate services to people or between classes of
services for doing a like and contemporaneous service is one of
fact and entitled to substantial evidence review. With that in mind,
the true inquiry becomes whether the Commission Order compels
reversal because there is no room for difference of opinion among
reasonable minds.

The Court finds the Commission’s interpretation of KRS
278.410(1) [sic] reasonable. The Kentucky General Assembly
created the Commission and declared that it “shall regulate utilities
and enforce the provisions of this (KRS 278) chapter.” KRS
278.030(1) states “Every utility may demand, collect and receive
fair, just and reasonable rates for the services rendered ...” KRS
278.170(1) merely prohibits the Commission ' from giving
unreasonable preferences or advances. The Court cannot declare
these riders unreasonable in light of the contract restrictions and
voluntary nature of the programs involved. Further, the Court does
not find KRS 278.170(2) and (3) written as an exclusive list for
free or reduced rate services. The plain and permissive language of
those sections does not lend itself to such an interpretation.

Circuit Court Order (Appendix 2), pp. 4-5 [Circuit Court Record, Vol. II, pp- 282-83].

Judge Graham buttressed this conclusion by referencing KRS 278.030 which
authorizes utilities to “employ...suitable and reasonable classifications of its service
patrons and rates,”’and finding that this statute also supported the contention that
economic development and brownfield redevelopment are lawful and reasonable
considerations in determining whether reduced rates may be authorized. Id., p. 5 [Circuit
Court Record, Vol. II, p. 283].

The Court of Appeals disagreed, however, and entered an Opinion on February 1,
2008 which reversed the judgment of the Franklin Circuit Court and declared the

Commission’s order approving the EDRs to be unlawful and unreasonable. The

Commission and ULH&P filed petitions for rehearing which were denied on




June 6, 2008. However, at the same time, the Court of Appeals withdrew its February 1,
2008 opinion and published the Opinion which is at issue herein.
In framing the first portion of its analysis, the Opinion states:
The Attorney General first argues the circuit court erred in-
affirming the decision of the PSC, as the April 19, 2005, order
violates KRS 278.170 in that it authorizes ULH&P to provide

reduced rate service to customers who are ineligible to receive
such discounts.

Opinion, p. 8.

After noting that KRS 278.170 sets forth the conditions for granting free or
reduced utility rate services, the Opinion finds that “explicit language describes the
entities which may receive such discounts.” Id., p. 9. According to the Opinion, these
entities are limited to “[ULH&P’s] officers, agents or employees, utilities, agencies of the
United States, or charitable or eleemosynary institutions....” Id., pp. 9-10. Moreover, the
Opinion states that the EDRs are not “intended to provide relief from flood, epidemic,
pestilence, or other calamity....” Id., p. 10. The Opinion emphasizes that the “General
Assembly chose not to include economic development or brownfield redevelopment as
permissible considerations for free or reduced rate services” and, after paraphrasing the
familiar canon of statutory construction expressio unius est exclusio alterius, concludes
the “PSC's order is clearly unlawful as it violates the specific mandates of KRS
278.170....” Id., pp. 9, 10.

The Opinion then goes on to examine the relationship of KRS 278.170 to KRS
278.030:

Second, the Attorney General argues the circuit court erred in
affirming the decision as the PSC unlawfully enlarged the scope of

its jurisdiction or otherwise acted outside the scope of its
jurisdiction by doing indirectly what it could not do directly, and




the alternative theory of jurisdictional authority under KRS
278.030 as set out by the PSC and accepted by the circuit court is
erroneous.

Ild.,p.8.

After considering the nature of ULH&P’s customer classifications and rate
structures, the Opinion states:

Contrary to the finding of the circuit court, there is no interplay

between KRS 278.170 and KRS 278.030. KRS 278.170 addresses

free or reduced rate services. KRS 278.030 addresses customer

classifications, but does not deal with the rates those customers

pay. The subject matter of these two statutes is wholly unrelated.
Id., p. 10.

The Opinion expressly states that the doctrine of deference to administrative
agencies when interpreting their statutes did not apply to this case because “[t]he statutes
at issues in this appeal are clear and unambiguous.” Id., p. 12.

The Opinion concludes with two seemingly contradictory statements. First, the
Opinion states that the Court of Appeals “need not address whether [the Commission
order is] also unreasonable” but nonetheless concludes, “were we not reversing on the
basis of the unlawfulness of the PSC order, we would be compelled to reverse the matter
for unreasonableness.” Id.

V. Argument
Regulating utilities is a legislative function. As Justice Hughes wrote:
It has frequently been pointed out that prescribing rates for the
future is an act legislative, and not judicial, in kind. It pertains,
broadly speaking, to the legislative power. The legislature may act

directly, or, in the absence of constitutional restriction, it may
commit the authority to fix rates to a subordinate body.



Louisville & Nashville Railroad Co. v. Garrertt, 231 US. 298, 305 (1913) (citations
omitted).

In Kentucky, the General Assembly delegates the authority to regulate utilities to
the Commission, declaring in KRS 278.040 that the Commission “shall regulate utilities
and enforce the provisions of this [KRS 278] chapter” and “shall have exclusive
Jjurisdiction over the regulation of rates and service of utilities....” KRS 278.040(1) and
(2); see also Commonwealth, ex rel. Stephens v. South Central Bell Tel. Co., 545 S W.2d
927, 931 (Ky. 1976) (“In KRS Chapter 278 our legislature delegated the power to fix
rates in cases such as this to the Public Service Commission and provided for judicial
review.”); City of Vanceburg v. Plummer, 275 Ky. 713, 122 S W.2d 772, 774 (Ky. 1938)
(“Chapter 145 of the Acts of 1934 was a comprehensive act providing for the regulation
and control of public utilities within the commonwealth, and creating a Public Service
Commission to administer it.”). This statutory delegation of ratemaking authority is
plenary in nature, expressing the clear “intention of the Legislature to clothe the
[Comxﬁission] with complete control over rates and services of the utilities....” Smith v.
Southern Bell Tel. & Tel. Co., 268 Ky. 421, 104 S.W.2d 961, 963 (Ky. 1937) quoting
Southern Bell Tel. & Tel. Co. v. City of Louisville, 265 Ky. 286, 96 S.W.2d 695, 696 (Ky.
1936) (emphasis added). Accordingly, the Commission’s authority is that which is
“conferred expressly or by necessity or fair implication.” See Boone County Water and
Sewer District v. Public Service Com n, 949 S.W.24d 588, 591 (Ky. 1997) citing Croke v.
Public Service Com’n of Kentucky, 573 S.W.2d 927 (Ky. App. 1978); Public Service

Com’n. v. Cities of Southgate, Highland Heights, 268 S.W.2d 19, 21 (Ky. 1954)
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(Commission’s authority may be necessarily implied from the statutory powers to
regulate utilities under KRS 278.040).
The “north star” of the Commission’s statutory duty to regulate rates is found in
KRS 278.030(1) which prescribes “fair, just and reasonable rates for the services
rendered....” Under the traditional, well-accepted construction of KRS 278.170 and KRS
278.030, the Commission fulfilled that mandate in approving ULH&P’s EDRs. The
Opinion disagrees. Therefore, this case requires the Court to determine two broad
questions: 1) whether the Court of Appeals misconstrued KRS 278.170 and KRS
278.030; and 2) whether the Court of Appeals erred in finding that the Commission’s
order approving ULH&P’s EDR program was unreasonable.
This Court has commented upon the special relationship between the delegation
of legislative authority and the judicial duty of review of the exercise of that authority:
The Chapter [KRS Chapter 278] presents a unified and
symmetrical scheme for the exercise of the legislative power of
ratemaking. . .. We read the legislative mandate as directing us to
keep our judicial fingers out of the ratemaking pie except to the
degree that the constitutions require our intervention.

South Central Bell Tel. Co., 545 S.W.2d at 931.

The Court of Appeals failed to heed this admonition. It misconstrued KRS
278.170 and KRS 278.030, irreparably severed the nexus between rate preferences and
service classifications and made an erroneous finding of fact based upon an erroneous
statutory construction. The interests of ratepayers have been harmed and fundamental

concepts of ratemaking have been fundamentally altered by the Court of Appeals as a

result. For the reasons set forth herein, the Commission respectfully requests the Court to
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overrule the Opinion of the Court of Appeals and affirm the judgment of the Circuit
Court.

A. The Court of Appeals misconstrued KRS 278.170 as well as the relationship
between KRS 278.170 and KRS 278.030.

This case presents two questions of statutory construction. First, the Court must
construe KRS 278.170 as a whole."! Second, the Court must examine the relationship of
KRS 278.170 to KRS 278.030."> The role of the Court in construing a statute is well-
stated in Richardson v. Louisville/Jefferson County Metro Govt., 260 S.W.3d 777 (Ky.
2008):

As we have previously indicated, our goal in construing a statute is
to give effect to the intent of the General Assembly. To determine
legislative intent, we look first to the language of the statute,
giving the words their plain and ordinary meaning. The statute
must be read as a whole and in context with other parts of the law.
Where a statute is unambiguous, we need not consider extrinsic
evidence of legislative intent and public policy. We presume, of
course, that the General Assembly did not intend an absurd or
manifestly unjust result. As a matter of application, all statutes are
to be liberally construed to promote the objects and carry out the
intent of the General Assembly. Because the construction and
application of a statute is a question of law, it is subject to de novo
review.

Id., p. 779 (citations omitted).
Reflecting the legislature’s role in setting rates, this Court opined, “[t]he
Constitution does not prevent the General Assembly itself from performing an initial

balancing of interests and then delegating the specific rate making authority to the

I Pursuant to CR 76.12(4)(c)(v), the Commission states that this argument was preserved through review.
See Commission Circuit Court Brief, pp. 4-10; Court of Appeals Brief, pp. 7-11.

12 Pursuant to CR 76.12(4)(c)(v), the Commission states that this argument was preserved through review.

~ See Commission Circuit Court Brief, pp. 4-10; Court of Appeals Brief, pp. 15-18.
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Commission.” Kentucky Indus. Utility Customers, Inc. v. Kentucky Utilities Co., 983
S.W.2d 493, 497 (Ky. 1998) (“KIUC™). The General Assembly has done so in this case.
1. The Court of Appeals misconstrued KRS 278.170.

KRS 278.170 reads:

' (1) No utility shall, as to rates or service, give any unreasonable
preference or advantage to any person or subject any person to any
unreasonable prejudice or disadvantage, or establish or maintain

' any unreasonable difference between localities or between classes
of service for doing a like and contemporaneous service under the
same or substantially the same conditions.

l (2) Any utility may grant free or reduced rate service to its officers,
agents, or employees, and may exchange free or reduced rate
service with other utilities for the benefit of the officers, agents,

l and employees of both utilities. Any utility may grant free or
reduced rate service to the United States, to charitable and
eleemosynary institutions, and to persons engaged in charitable

' and eleemosynary work, and may grant free or reduced rate service
for the purpose of providing relief in case of flood, epidemic,
pestilence, or other calamity. The terms “officers” and

. “employees,” as used in this subsection, include furloughed,
pensioned, and superannuated officers and employees, and persons
who have become disabled or infirm in the service of the utility.

l Notice must be given to the commission and its agreement
obtained for such reduced rate service except in case of an
emergency, in which case the commission shall be notified at least

' five (5) days after the service is rendered.

(3) Upon obtaining commission approval of a tariff setting forth terms
and conditions of service the commission deems necessary, a

l utility as defined in KRS 278.010(3)(d) may grant free or reduced
rate service for the purpose of fighting fires or training firefighters

' to any city, county, urban-county, charter county, fire protection
district, or volunteer fire protection district. Any tariff under this
section shall require the water user to maintain estimates of the

' amount of water used for fire protection and training, and to report
this water usage to the utility on a regular basis.

(4) The commission may determine any question of fact arising under

l this section.

The statute sets forth a general prohibition against unreasonable rate preferences.

It plainly does not set forth an absolute prohibition against all rate preferences. Courts
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have recognized this principle without question. “The manifest purpose of the Public
Service Commission is to require and insure fair and uniform rates, prevent unjust
discrimination, and prevent ruinous competition.” Simpson County Water Dist. v. City of
Franklin, 872 S.W.2d 460, 464 (Ky. 1994) (emphasis added). “Even if some
discrimination actually exists, Kentucky law does not prohibit it per se. According to
KRS 278.170(1), we only prohibit ‘unreasonable prejudice or disadvantage’ or an
‘unreasonable difference. ” National-Southwire Aluminum Co. v. Big Rivers Elec. Corp.,
113 P.U.R.4th 89, 785 S.W.2d 503, 514 (Ky. App. 1990) (emphasis added). “[Utilities]
may not, however, ‘as to rates or service, give any unreasonable preferénce or advantage
to any person or subject any person to any unreasonable prejudice or disadvantage.”” Big
Rivers Elec. Corp. v. Thorpe, 921 F.Supp. 460, 464 (W.D.Ky. 1996) (emphasis added).
Preferential rates are an important ratemaking tool:

[Tlhe PSC has many appropriate rate-making methodologies

available to it, and it must have some discretion in choosing the

best one for each situation. Again, we must look more to whether

the result is fair, just and reasonable rather than at the particular

methodology used to reach the result.
National-Southwire, 785 S.W.2d at 516 (emphasis added).

In enacting KRS 278.170, the General Assembly has performed an initial
balapcing of interests, just as recognized in KIUC. The General Assembly broadly stated
that similarly situated customers should receive identical rates and services in the absence
of a reasonable basis for discriminating between them. KRS 278.170(1) therefore
protects the public interest by prohibiting unreasonable discrimination while at the same

time protecting the constitutional right of utilities to recover rates in a fair, just and

reasonable manner. The General Assembly also recognized that there may be some
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contexts where public policy favors the authorization of a preferential rate even though it

is otherwise unreasonable. That is the express purpose of subsections (2) and (3) of KRS

- 278.170 ~ they list the exceptions to the general rule against unreasonable preferences

established in subsection (1). Subsection (4) quite clearly states that it is left to the
Commission — not the General Assembly or the Court of Appeals — to make the factual
determination of what is “reasonable”. There can hardly be a plainer initial legislative
balancing of interests as that set forth in KRS 278.170. |

The General Assembly intends utility customers within the same class to pay
identical rates for identical service unless circumstances justify reasonable distinctions as
to rates and services and, even then, some specific utility customers may be granted
preferences that are otherwise unreasonable. That is the traditional, well-established
meaning of KRS 278.170 based upon its plain language. The Circuit Court understood
the legislative intent as expressed in the plain language of the statute, writing “[t]he Court
does not find KRS 278.170(2) and (3) written as an exclusive list for free or reduced rate
services. The plain and permissive language of those sections does not lend itself to such
an interpretation.”'?

The Court of Appeals misconstrued KRS 278.170 by failing to properly give
meaning and harmony to the four subsections of the statute. The Opinion adopts an
entirely new construction of the statute in discerning how KRS 278.170(2) and (3) relate
to KRS 278.170(1). Whereas the Commission and Circuit Court found that subsections
(2) and (3) enumerate specific exceptions to the general rule set forth in subsection (1),
the Court of Appeals concluded that subsections (2) and (3) set forth the only categories

of rate preferences that could be reasonable under subsection (1). The question of law,

13" Appendix 2, pp. 4-5 [Circuit Court Record, Vol. I1, pp 282-83].
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stated most precisely, is whether KRS 278.170(2) and (3) are exceptions to the rule in
KRS 278.170(1) (the traditional interpretation) OR whether KRS 278.170(2) and (3) are
in fact the rule (the Court of Appeals’ interpretation). On this question, the Opinion

states:

' Throughout KRS 278.170, which sets forth the conditions for
granting free or reduced rate services, explicit language describes
the entities which may receive such discounts. Noticeably absent

. from that statute is any reference to economic development as a
basis for free or reduced rate services. The PSC does not argue to
the contrary. Instead, the PSC argues the statutory language is

' permissive and not exclusive, as found by the circuit court.
However, as the Attorney General correctly notes, "[i]t is a
primary rule of statutory construction that the enumeration of

' particular things excludes ideas of something else not mentioned."
Lewis v. Jackson Energy Cooperative Corporation, 189 S.W.3d

. 87,91 (Ky. 2005).

The General Assembly chose not to include economic
development or brownfield redevelopment as permissible

. considerations for free or reduced rate services. Although the
PSC's intentions may be admirable, we cannot agree with the

l circuit court that the provisions of KRS 278.170(2) and (3) are
permissive. The plain language of the statute clearly indicates
otherwise, and we cannot construe a statute contrary to its plain

' meaning. City of Louisville v. Fidelity & Columbia Trust Co., 254
Ky. 704, 54 S.W.2d 40 (1932). Nothing in ULH&P's application
indicates the entities intended to receive reduced rate services are

' its officers, agents or employees, utilities, agencies of the United
States, or charitable or eleemosynary institutions, or that the
reduced rates are intended to provide relief from flood, epidemic,

I pestilence, or other calamity. The Attorney General has shown by
clear and satisfactory proof from the record that the PSC lacked
authority to grant ULH&Ps request. The PSC's order is clearly

' unlawful as it violates the specific mandates of KRS 278.170, and
the circuit court erred in affirming the order.

Opinion, pp. 9-10.
In holding that KRS 278.170(2) and (3) identify the only categories of rate

preferences that are permissible under KRS 278.170, the Opinion errs in several respects.
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First, the Opinion renders KRS 278.170(1) and (4) meaningless. Second, it improperly
invokes a canon of statutory construction to construe a statute it elsewhere declares to be
unambiguous. Third, its reliance upon this particular canon of statutory construction is
misplaced in the first place. Fourth, the Opinion fails to give appropriate deference to the
Commission, particularly if KRS 278.170 is somehow ambiguous. Finally, the Opinion
takes away a critical ratemaking tool and thereby engages in impermissible ratemaking.

a. The Court of Appeals rendered KRS 278.170(1) and (4)
meaningless.

The Opinion unmistakably marginalizes the language of KRS 278.170(1) and (4)
to the point that they are meaningless. Although it is universally accepted that statutes
should be accorded their plain and ordinary meaning and that no construction of a statute
should be adopted that renders any other poﬁion of the statute meaningless,
Commonwealth v. Phon, 17 S.W.3d 106, 108 (Ky. 2000); DeStock No. 14, Inc. v.
Logsdon, 993 S.W.2d 952, 957 (Ky. 1999), that is exactly what the Court of Appeals has
done.

For instance, KRS 278.170(1) speaks of rate preferences “between localities or
between classes of service,” yet none of the categories enumerated in KRS 278.170(2)
and (3) (i.e. schools, charities, firefighters, utility employees and those affected by natural
disasters) strictly relates to either a locality or a class of service. If preferential rates were
limited to the categories enumerated in subsections (2) and (3), as the Court of Appeals
concluded, the reference to “localities” and “classes of service” in subsection (1) is a
ﬁullity and useless surplusage.

Likewise, if it is true that KRS 278.170(2) and (3) enumerate the only permissible

categories of preferential rates, there is no reason to have a general rule against
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unreasonable preferential rates in the first place. | The rule of KRS 278.170(2) and (3)
would be sufficient. A reviewing court must not construe a statute in a manner which
would effectively abolish it. Lewis v. Jackson Energy Co-op. Corp., 189 S.W.3d 87, 93
(Ky. 2005) citing Commonwealth v. Wirth, 936 S.W.2d 78 (Ky. 1996). Moreover, a
statute should not be interpreted so as to bring about an absurd or unreasonable result.
“The policy and purpose of the statute must be considered in determining the meaning of
the words used.” KIUC, 983 S.W.2d at 500. The Court of Appeals is “not at liberty to
add or subtract from the legislative enactment or discover meanings not reasonably
ascertainable from the language used.” Commonwealth v. Harrelson, 14 S.W.3d 541, 546
(Ky. 2000). By holding that KRS 278.170(2) and (3) identify the only categories of
permissible preferential rates available, the Opinion nullifies the “reasonableness”
standard in subsection (1) altogether. Holding that even reasonable rate preferences are
unlawful unless they are included within KRS 278.170(2) and (3), the Opinion runs
counter to fundamental, well-established principles of ratemaking:

Readers of treatises and the case law on public utility rates will

often come across bald statements to the effect that the practice of

rate discrimination is unlawful. Such statements are grossly

inaccurate. What the law forbids is merely undue or unjust

discrimination.
James C. Bonbright, Principles of Public Utility Rates, p. 516 (2 ed. 1988).

Finally, the Court of Appeals essentially nullified subsection (4) of the statute

which delegates to the Commission the responsibility for resolving questions of fact.
Under the Court of Appeals’ construction, the only questions of fact would be to

determine whether a person who would potentially receive a preferential rate falls into

one of the categories in subsections (2) and (3). While this theoretically involves a
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question of fact, practically speaking, there is little in the way of “fact-finding” that is
necessary. However, when KRS 278.170 is read to allow reasonable rate preferences by
prohibiting unreasonable rate preferences, the importance and necessity of a fact-finding
function in the administration of the statute is much more obvious, genuine aﬁd
meaningful. The Commission is uniquely situated to determine whether a particular rate
preference is reasonable or unreasonable, The Court of Appeals’ construction of KRS
278.170, would relegate the Commission’s task under subsection (4) into an essentially
ministerial task. That is plainly not what the General Assembly intended.

b. The Court of Appeals improperly invoked a canon of statutory
construction to arrive at its construction.

The Court of Appeals unmistakably relies upon a canon of statutory construction
to conclude that KRS 278.170(2) and (3) enumerate the only possible rate preferences
authorized by KRS 278.170: “However, as the Attorney General correctly notes, ‘[i]t is a
primary rule of statutory construction that the enumeration of particular things excludes
ideas of something else not mentioned.” Lewis v. Jackson Energy Cooperative
Corporation, 189 S.W.3d 87, 91 (Ky. 2005).” Opinion, p. 9. The quotation from Lewis
is, of course, a derivative of the well-known Latin maxim “expressio unius est exclusio
alterius” — “to express or include one thing implies the exclusion of the other, or of the

alternative.”!*

Elsewhere, however, the Opinion states that KRS 278.170 is not
ambiguous. Opinion, p. 12. Accordingly, the construction adopted by the Court of
Appeals relies upon two mutually exclusive assumptions: a) KRS 278.170 is not

ambiguous; and b) the application of a canon of statutory construction is necessary to

construe KRS 278.170.

" Black’s Law Dictionary, p. 602 (7" ed. 1999).
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This Court has often stated that there is no need to resort to the canons of statutory
construction when a statute is unambiguous. See Stephenson v. Woodward, 182 S.W.3d
162, 170 (Ky. 2005) quoting Gateway Constr. Co. v. Wallbaum, 356 S.W.2d 247, 249
(Ky. 1962) (“Resort must be had first to the words, which are decisive if they are clear.”)
and Commonwealth v. Plowman, 86 S.W.3d 47, 49 (Ky. 2002) (“Statutes must be given
their literal interpretation unless they are ambiguous and if the words are not ambiguous,
no statutory construction is required.”); Stewart v. Estate of Cooper, 102 S.W.3d 913,
915-916 (Ky. 2003) quoting Regional Jail Authority v. Tackett, 770 S.W.2d 225, 229
(Ky. 1989) (“Where there is no ambiguity in a statute, there is no need to resort to the
rules of statutory construction in interpreting it. The words of the statute are simply
accorded their commonly understood meaning.”). The result advocated by the Attorney
General and adopted by the Opinion does just the opposite. It relies upon a canon of
statutory construction to arrive at an “unambiguous” construction. KRS 278.170 cannot
be both unambiguous and reliant upon a canon of construction at the same time. The
Opinion is internally inconsistent.

c. To the extent canons of statutory construction are necessary to
construe KRS 278.170, the Opinion applied the wrong one.

Highlighting the error of relying upon this particular canon of construction to
discern the relationship between the subsections of KRS 278.170, the Opinion invokes
the wrong canon of construction. The expressio unius canon may be useful in some
contexts, but not here. Recognizing the limitations of this canon, Chief Justice Taft once

commented;

This maxim properly applies only when in the natural association
of ideas in the mind of the reader that which is expressed is so set
over by way of strong contrast to that which is omitted that the
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contrast enforces the affirmative inference that that which is
omitted must be intended to have opposite and contrary treatment.

Wade v. Com., 303 S.W.2d 905, 907 (Ky. 1957) quoting Ford v. United States, 273 U.S.
593; 47 S.Ct. 531, 537; 71 L.Ed. 793 (1927).

Chief Justice Taft is stating the obvious — for this particular canon of construction
to apply, there must be an enumeration with an evocative contrast in mind. Such was
plainly the case in Lewis v. Jackson Energy Co-op. Corp., 189 S.W.3d 87,91 (Ky. 2005),
which the Court of Appeals relies heavily upon, where the Court was considering
whether KRS 279.020 authorized the formation of any type of cooperative or only
electric cooperatives. At the time, KRS 279.020 consisted of a single sentence. The
Court simply did not have to take other subsections into account while construing the
nature of cooperatives authorized by the statute.

Here, the expressio unius canon has marginal value for narrowly construing KRS
278.170(2) and (3) by limiting the scope of the exceptions to the general rule in KRS
278.170(1), but its use is unhelpful to discerning the legislative intent of the statute when
read as a whole. There is no enumeration of items in subsection (1) to wflich the cannon
could possibly apply. Although the canon helps define what categories of preferences
may be granted even though unreasonable, it does nothing to explain the relationship
between subsection (1) of the statute and subsections (2) and (3). Expressio unius is a
rule of construction, and not of substantive law. It may not be applied “if the intention of
the act is clear”. See City of Lexington v. Edgerton, 289 Ky. 815, 159 S.W.2d 1015, 1017
(Ky. 1942); see also Union Light, Heat & Power Co. v. Louisville & N.R. Co., 257 Ky.

761, 79 S.W.2d 199, 202 (Ky. 1935); Jefferson County v. Gray, 198 Ky. 600, 249 S.W.
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771, 772 (Ky. 1923) (the canon may only be properly applied “as an aid in arriving at
[legislative] intention, and not to defeat it”).

If the Court is to apply canons of construction to KRS 278.170, there are a host of
such canons that are more readily applicable — canons that give meaning to the entire
statute without exaggerating the importance of one subsection at the expense of another.
For instance, inter-related sections enacted as part of a single integrated statute must be
construed in harmony with each other. See Daviess County v. Snyder, 556 S.W.2d 688,
691 (Ky. 1977). Any apparent conflict between sections of the same statute should be
harmonized so as to give effect to both sections. See DeStock No. 1'4, Inc. v. Logsdon,
993 S.W.2d 952, 957 (Ky. 1999). In expounding a statute, a court “must not be guided
by a single sentence or a member of a sentence, but must look to the provisions of the
whole and to its object and policy.” See Democratic Party of Kentucky v. Graham, 976
S.W.2d 423, 429 (Ky. 1998). It is presumed that the General Assembly intended for the
statute to be construed as a whole and for all of its parts to have meaning. Lewis, 189
S.W.3d at 92. Where there is an apparent conflict between sections of a statute, courts
must endeavor to harmonize its interpretation so as to give effect to both and in so doing,
a reviewing court must attempt to construe the statute in such a manner that no part of it
is meaningless or ineffectual. Combs v. Hubb Coal Corp., 934 S.W.2d 250, 252 (Ky.
1996).

These canons encourage the construction of a statute as a whole with a goal
towards harmonizing the various subsections of a statute. By way of contrast, the Court
of Appeals dissected KRS 278.170 with a canon that can only, at best, be applied to

subsections (2) and (3) of the statute. Needless resort to the expressio unius canon
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contributed greatly to the Court of Appeals’ rendering of KRS 278.170(1) as

‘meaningless.

d. The Court of Appeals failed to give due deference to the
Commission’s long-standing construction of KRS 278.170.

In addition to being internally inconsistent, the Opinion fails to give any
deference to the Commission’s long-standing construction of KRS 278.170. This is not
to say the Court of Appeals should have employed a different standard of review —
clearly the de novo standard is correct. See Richardson, 260 S.W.3d at 779. However,
even within the context of de novo review, the Commission’s long standing construction
is entitled to some deference.

If KRS 278.170 is ambiguous, Chevron deference is due. “[T]f the statute is silent
or ambiguous with respect to the specific issue, the question for the court is whether the
agency's answer is based on a permissible construction of the statute.” Chevron, U.S.A.,
Inc. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984); Commonwealth ex
rel. Stumbo v. Kentucky Public Service Com n, 243 S.W.3d 374, 380 (Ky. App. 2007)
applying Chevron; see also Board of Trustees v. Attorney General, 132 S.W.3d 770, 787
(Ky. 2004). Of course a statute is ambiguous if it is susceptible to two meanings. See
Fayette County v. Hill, 304 Ky. 621, 201 S.W.2d 886, 889 (Ky. 1947).

So, is KRS 278.170 susceptible to two meanings? We have already seen that
Courts have recognized and reiterated the Commission’s long-standing construction of
KRS 278.170. See, e.g., National-Southwire Aluminum Co. v. Big Rivers Elec. Corp., 113
P.U.R.4th 89, 785 S.W.2d 503, 514 (Ky. App. 1990) (“Even if some discrimination
actually exists, Kentucky law does not prohibit it per se. According to KRS 278.170(1),

we only prohibit ‘unreasonable prejudice or disadvantage’ or an ‘unreasonable
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difference.””); Big Rivers Elec. Corp. v. Thorpe, 921 F.Supp. 460, 464 (W.D.Ky. 1996)
(“[Utilities] may not, however, ‘as to rates or service, give any unreasonable preference
or advantage to any person or subject any person to any unreasonable prejudice or
disadvantage.*”). Clearly, the Commission’s long-standing interpretation of KRS 278.170
has been accepted and it is consistent with the law of public utilities in general. “As a
general rule, a public utility cannot discriminate unjustly in its rates to consumers
similarly situated or of the same class for the same service or kind of service.” 64
Am.Jur.2d Public Utilities § 77 (2009).
Public utilities are under a legal duty to charge reasonable rates
and ensure that they are not unduly discriminatory. Not all price
discrimination by utilities is condemned, but only discrimination
that is arbitrary and without a reasonable fact basis or
justification....It is as improper to discriminate in favor of a
municipality, or a benevolent, religious, or eleemosynary
institution, as in favor of any other customer of a utility, unless the
statues expressly provides therefore.
73B C.J.S. Public Utilities § 74 (2004).

The better, more probative question is whether or not the construction adopted by
the Court of Appeals is valid. The answer to this question is best stated by what is
omitted from the Opinion. For instance, the Opinion completely avoids any discussion of
the Commission’s purpose to “prevent unjust discrimination” as discussed in Simpson
County, 872 S.W.2d at 464 (emphasis added) or the statutory obligation to prevent
unreasonable rate preferences discussed at length in National-Southwire and identified in
Thorpe. The Opinion certainly does not expressly overrule or attempt to distinguish these
authorities.

Also omitted from the Opinion is any citation to a prior authority that is consistent

with the Opinion in terms of construing KRS 278.170. The Opinion cites no authority
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that construes KRS 278.170 similarly to the interprétation adopted by the Court of
Appeals. It cites no authority to support the proposition that reasonable rate preferences
are unlawful! The Opinion’s total lack of substantive authority is a telling admission that
the Court of Appeals has created new law instead of following existing law.

v’ Therefore, even if the Court of Appeals’ construction is permissible, which the
Commission disputes, it is the single authority articulating that construction. If the Court
of Appeal’s construction is given any weight, it can only be for the limited purpose of
establishing an ambiguity in KRS 278.170. If that were to happen, then — as the Opinion
plainly concedes — Chevron deference must be given: “The Chevron doctrine mandates
deference to administrative agencies only‘ where there are alternative reasonable
interpretations of relevant statutes.” Opinion, p. 12. The prior opinion of a different panel
of the Court of Appeals — which the Opinion seeks to distinguish — is even blunter: “we
afford deference to an administrative agency's interpretation of the statutes and
regulations it is charged with implementing.” Com., ex rel. Stumbo v. Kentucky Public
Service Com’n, 243 S.W.3d 374, 380 (Ky. App. 2007).

Even if KRS 278.170 is not ambiguous, the Commission’s long-standing
construction of the statute is still entitled to some deference. The Commission has
obtained considerable expertise and familiarity in exclusively administering KRS Chapter
278 throughout its seventy-five year existence. It is well-settled that a “construction of a
law or regulation by officers of an agency continued without interruption for a long
period of time is entitled to controlling weight.” Hagan v. Farris, 807 S.W.2d 488, 490
(Ky. 1991); Commonwealth ex rel. Beshear v. Kentucky Utilities Co., 648 S.W.2d 535,

537 (Ky. App. 1982) (“Great deference is always given to an administrative agency in the
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interpretation of a statute which is within its spe-ciﬁc province”) (emphasis added). The
Commission has specifically authorized and regulated EDRs for two decades. It has
reviewed and approved preferential rates for even longer. In Revenue Cabinet v.
Kentucky-American Water Co., 997 S.W.2d 2 (Ky. 1999), the Court stated, “[w]e further
acknowledge that long standing statutory construction of a law by an administrative
agency charged with its interpretation should be honored by a reviewing court.” Id. at pp.
6-7; citing GTE & Subsidiaries v. Revenue Cabinet, 889 S.W.2d 788 (Ky. 1994); Allphin
v. Joseph E. Seagram & Sons, Inc., 294 S.W.2d 515 (Ky. 1956). Even thé Court of
Appeals has opined, “an administrative agency’s construction of its statutory mandate . . .
is entitled to respect and is not to be overturned on appeal unless clearly erroneous.”
Olmstead Nursing Home v. Parker, 86 S.W.3d 424, 426 (Ky. App. 1999).
Moreover, the General Assembly is presumed to know the law. See Cook v. Ward,
381 S.W.2d 168 (Ky. 1964) (“The presumption is that the General Assembly is aware of
the constitution, previously enacted statutes and the common law.”). The fact that the
General Assembly .has acquiesced for decades in the traditional construction of KRS
278.170 and KRS 278.030 provides “extremely persuasive evidence” for the
Commission’s interpretation of its statutory powers. See Hughes v. Com., 87 S.W.3d 850,
856 (Ky. 2002) (“[T]he failure of the legislature to change a known judicial interpretation
of a statute [is] extremely persuasive evidence of the true legislative intent. There is a
strong implication that the legislature agrees with a prior court interpretation when it does
not amend the statute interpreted.”) quoting Rye v. Weasel, 934 S.W.2d 257, 262 (Ky.
1996); Butler v. Groce, 880 S.W.2d 547, 549 (Ky. 1994) (“If the legislature intended to

depart from the existing statutory interpretation, it is incumbent that they use ‘plain and
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unmistakable language’ which leaves no doubt that the departure from the prior
interpretation is intended.”); Leadingham v. Smith, 56 S.W.3d 420, 426 (Ky. App. 2001)
(“[1]f the General Assembly had a contrary intention . . . it had ample opportunity to
amend the statute, but it has not done s0.”). The General Assembly amended KRS
278.170 most recently in 1996 by adding subsection (3) to the statute.'® In substance,
KRS 278.170(1) and (2) have not been meaningfully changed since their original
enactment in 1934.'® There is certainly no “plain and unmistakable language” in any of
the subsequent amendments to the statute which even hint at the General Assembly’s
disagreement with the interpretation of KRS 278.170 historically applied by the
Commission and the courts. The Commission’s long-standing construction of KRS
278.170 is entitled to an appropriate degree of deference and respect.
e. The Court of Appeals impermissibly engaged in ratemaking.

Finally, by judicially striking an important ratemaking tool from the
Commission’s arsenal, the Court of Appeals has impermissibly engaged in ratemaking.
The tools and methods the Commission may use to develop “fair, just and reasonable
rates” are given and taken away by the legislame, not the courts. By stripping the
Commission of its ability to employ preferential rates as necessary and appropriate, the

Court of Appeals has usurped the prerogative of the General Assembly and, therefore,

- engaged in ratemaking.

But for the Court granting review, the Opinion would have far-lasting

implications for all regulated utilities and their customers in ways which the Court of

' See 1996 Ky. Acts Ch. 141, Sec. 2. A copy of the Act is attached hereto as Appendix 7. By its very
terms subsection (3) only applies to water utilities and has no application to this case.

' See 1934 Ky. Acts Ch. 145, Sec. 5 (¢). A copy of the 1934 Act is attached as Appendix 8.
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Appeals likely did not foresee. KRS 278.170 is generally applicable to all regulated
utilities. If preferential rates are permissible only in the very few situations allowed
under the Opinion, many forms of long-existing preferential rate structures would also
likely be rendered unlawful.

For instance, rate preferences are most well known in the context of distinctions
between residential, commercial, and industrial customers. While the nexus between the
customer classifications and rate preferences is described more fully below, the
elimination of rate preferences for just these basic customer classifications will have a
material detrimental impact upon ratepayers. Likewise, many utilities enter into special
contracts with large industrial\commercial customers to establish the unique terms and
conditions of their electric, gas, or water service. These special contracts are functionally
equivalent to generally applicable tariffs, but apply only to the unique and specialized
nature of an atypical customer’s requirements. Commission-approved special contracts
include contracts between jurisdictional utilities and large industrial, governmental and
commercial customers such as Alcan Primary Product Corporation, Century Aluminum
of Kentucky General Partnership, Gallatin Steel Company, AGC Automotive Americas,
Inc., Cincinnati Bell Téchnology Solutions, Louisville Water Company,'” The Kroger
Company, Fort Knox, E.I. DuPont De Nemours & Company, Inc. NewPage Corporation,
Inland Paper, North American Stainless, and Tennessee Gas Pipeline Company.

The Opinion fundamentally alters the methods used by the Commission to
establish utility rates by eliminating the Commission’s ability and discretion to take into

account the unique and specialized nature of the services required by different categories

'7 This contract, for example, has been in place since 1962,
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of customers. This would likely lead to the rejection of many forms of reasonable
preferential rates currently authorized by the Commission and previously sanctioned by
the Court of Appeals'® — to the material detriment of public utilities and their ratepayers.
“The controlling standard for rate determination is found in KRS 278.030(1), and
that standard is ‘féir, just and reasonable rates.”” National-Southwire, 785 S.W.24d at 508
(Ky. App. 1990). Moreover, “[r]egulatory rate-setting is a remarkably complex process
involving economic judgments intertwined with and iqterdependent upon many factors.”
Cincinnati Bell Telephone Co. v. Kentucky Public Service Com'n, 223 S.W.3d 829, 839
(Ky. App. 2007). “[T]he PSC has many appropriate rate-making methodologies available
to it, and it must have some discretion in choosing the best one for each situation. Again,
we must look more to whether the result is fair, just and reasonable rather than at the
particular methodology used to reach the result.” National-Southwire, 785 S.W.2d at 516
citing Citizens Telephone Co. v. Public Service Com'n, 247 S.W.2d 510 (Ky. 1952); see
also Kentucky Power Co. v. Energy Regulatory Commission, 623 S.W.2d 904, 907 (Ky.
1981) (“We recognize without question that it is not .a judicial function to fix utility rates,
and that a public regulatory agency must have broad latitude in the conduct of its
proceedings.”).
By severely narrowing the permissible use of preferential rates, the Court of

Appeals has impermissibly engaged in ratemaking and should be overruled.

'® In National-Southwire, the Court of Appeals specifically approved a variable rate methodology that took
into account the international market price for aluminum.
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2, The Court of Appeals failed to construe KRS 278.170 and KRS
278.030 as statutes in pari materia.

To arrive at such a narrow construction of KRS 278.170, the Court of Appeals
necessarily had to interpret the statute in isolation. Forgetting that KRS Chapter 278 is a
comprehensive, integrated delegation of legislative authority, the Court of Appeals found:

[T]here is no interplay between KRS 278.170 and KRS 278. 030.
KRS 278.170 addresses free or reduced rate services. KRS
278.030 addresses customer classifications, but does not deal with

the rates those customers pay. The subject matter of these two
statutes is wholly unrelated.

Opinion, p. 10.

This portion of the Opinion errs in two critical respects. First, it ignores the plain
language of both statutes which demonstrates the close relationship of the two statutes.
Second, it invalidates KRS 278.030(3) based upon two faulty assumptions as to the

ability of a utility to reasonably classify its customers.

a. The plain language of the statute demonstrates that KRS
278.170 and KRS 278.030 are related.

A simple side-by-side comparison of the two statutes illustrates the nexus

between reasonable classifications and unreasonable preferences:

Every utility may employ in the conduct | No utility shall, as to rates or service, give

of its business suitable and reasonable | any unreasonable preference or advantage
classifications of its service, patrons to any person or subject any person to any
and rates. The classifications may, in unreasonable prejudice or disadvantage, or
any proper case, take into account the establish or maintain any unreasonable
nature of the use, the quality used, the difference between localities or between
quantity used, the time when used, the classes of service for doing a like and
purpose for which used, and any other contemporaneous service under the same or
reasonable consideration. substantially the same conditions.

The two statutes work hand-in-glove — one statute expressly authorizing

reasonable classifications of rates and service, the other expressly prohibiting
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unreasonable discrimination in the provision of rates and service. It is highly significant

that the standard set forth in both statutes is “reasonableness”. Moreover, the legislative

history of the statutes demonstrates that they were originally enacted as two subsections
of a single statute.l‘9 Clearly, the statutes concern the same subject matter and are in pari
materia.

The Court of Appeals takes a significant step.towards rendering both of them
meaningless by stating that the two statutes have no relationship. The Court of Appeals
was particularly harsh on KRS 278.030(3) when it held that “KRS 278.030 addresses
customer classifications, but does not deal with the rates those customers pay.” Opinion,
p. 10 (emphasis added). That statement ignores the plain language of the statute which
expressly states, “[e]very utility may employ in the conduct of its business suitable and
reasonable classifications of its service, patrons and rates.” KRS 278.030(3) (emphasis
added). As set forth in Marshall County v. South Central Bell Tel. Co., 519 S.W.2d 616
(Ky. 1975), “[KRS 278.030] plainly grants to a utility the rights to receive fair
compensation for its services, and to employ reasonable classifications as to its service
and rates.” Id. at 618.

The proper interpretation of these statutes begins with the fundamental
proposition that the General Assembly has expressly delegated to the Commission
plenary authority to regulate the rates and services of utilities in Kentucky. KRS
278.040(2) provides that the PSC shall have “exclusive jurisdiction over the regulation of
rates and services of utilities.” In one of the earliest cases construing the Commission’s

authority, Smith v. Southern Bell Tel. & Tel. Co., 268 Ky. 421, 104 S.W.2d 961 (Ky.

19 See 1934 Ky. Acts Ch. 145, Sec. 5(a) and (¢), attached as Appendix 8.
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1937), Kentucky’s highest court stated that KRS Chapter 278 expresses the “intention of
the Legislature to clothe the [Commission] with complete control over rates and services
of the utilities....” Id. at 963 (emphasis added).
To that end, KRS 278.170 authorizes the Commission to approve rate preferences
(such as EDRs) as long as there is a reasonable basis for the difference in rates. In
considering appropriate classifications under KRS 278.030(3), the PSC is not limited to
the situations listed in KRS 278.170(2) and (3) as the Opinion suggests, but may take into
account “the nature of the use, the quality used, the quantity used, the time when used,
the purpose for which used, and any other reasonable consideration.” KRS 278.030(3)
(emphasis added). Here again, Kentucky’s courts have demonstrated the nature of the
administrative discretion necessary to identify and relatively weigh such considerations:
When a statute uses a broad term such as ‘unjust and
unreasonable’, it is necessary that the administrative body and the
court, as joint instrumentalities of government, fill in the factors
which govern the proper determination of the question presented.
In the first instance the administrative body, presumably expert in
this field, must decide what are the relevant factors or standards.
This determination is not conclusive on the courts because it is a
decision on a question of law and is not a question of fact.
However, the court will give due weight to this determination and
will accept the standards adopted by the Commission if they are in
accord with the statutory intent.
Louisville & N. R. Co. v. Com. ex rel. Kentucky R. R. Com’n, 314 S.W .2d 940, 943 (Ky.
1958).
To illustrate the point of Louisville & N. R. Co., there are several reported cases
accepting the relationship between preferential rates and customer classifications. This

relationship is so well-established, it even predates the General Assembly’s creation of

the Commission. In Southeastern Land Co. v. Louisville Gas and Electric Co., 262 Ky.
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215, 90 S.W.2d 1 (Ky. 1936), the Court was called upon to construe the relationship
between rate preferences and customer classifications in a controversy arising before the
enactment of KRS Chapter 278. In this early case considering the very essence of
ratemaking, the Court held:

It has come to be generally recognized that electric, gas, or water
companies may make special or optional rates if based on a
reasonable classification such as users of large quantities of their
output, etc.

Our conclusion is that utility companies may make special or
optional rates based on reasonable classifications and that such
classifications do not amount to illegal discrimination.

Southeastern Land Co., 90 S.W.2d at 3, 4.
These principles are plainly and harmoniously expressed in KRS 278.170 and

KRS 278.030. In a later case involving a complaint of unreasonable discrimination, the

Court said:

However, PSC does have the authority to require the cost of a
particular kind of service in a particular area to be borne system-
wide rather than by the patrons of the particular area, and to
require the utility to provide an advanced quality of service to a
particular area, if the utility, as to other fully comparable areas, is
spreading the cost systemwide and is furnishing the advanced
quality of service. The latter authority arises from the fact that the
utility in such a case is not employing reasonable classifications, as
required by KRS 278.030, or is engaging in discrimination
prohibited by KRS 278.170. The prohibition of KRS 278.170 is
against establishing or maintaining ‘any unreasonable difference
between localities or between classes of service for doing a like
and contemporaneous service under the same or substantially the

same conditions.’
Marshall County v. South Central Bell Tel. Co., 519 S.W.2d 616, 618-19 (Ky. 1975).
More recently, in National-Southwire, 785 S.W.2d 503, the Court of Appeals

specifically approved a rate preference under KRS 278.170(1) on the basis that it did not
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conflict with KRS 278.030(3). This particular rate-preference had a clear basis in
economic development. In National-Southwire, the Commission had found that “Big
Rivers® future solvency was inextricably linked to the health of the smelters,” which
consumed 70% of Big Rivers’ output. See Id. at 508. The Court noted how the
Commission’s order “expressed that the economic future of Western Kentucky was
linked to Big Rivers, and the [Commission] indicated that the long-term existence of [the
smelters] must be considered....” Id. (emphasis added). The variable rate developed by
the Commission reduced the smelters’ rate for electricity when world aluminum prices
were below benchmarks, and raised it when world aluminum prices exceeded
benchmarks. The variable rate was challenged as unlawfully and unreasonably exceeding
the flat rates charged to other industrial customers (a class of service) within the service
area of Big Rivers (a locality). The Court of Appeals rejected the smelters’ contention
and squarely held that KRS 278.170(1) and KRS 278.030(3) authorized the
Commission’s decision permitting the rate differential:
Even if some discrimination actually exists, Kentucky law does not
prohibit it per se. According to KRS 278.170(1), we only prohibit
“unreasonable prejudice or disadvantage” or an “unreasonable
difference.” KRS 278.030(3) allows reasonable classifications for
service, patrons, and rates by considering the ‘‘nature of the use,
the quality used, the quantity used, the time when used . . . and any
other reasonable consideration.”
National-Southwire, 785 S.W.2d at 514.
The Court of Appeals further explained that “{tJhe PSC . . . has legislative and
administrative discretion. Its variable rate and special classification for the smelters is

fairly debatable as being sound and reasonable for all concerned.” Id. at 515.

Consequently, the Court of Appeals in National-Southwire endorsed the Commission’s
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interpretation of KRS 278.170(1) and KRS 278.030(3) and affirmed the Commission’s
decision.

Inexplicably, the Opinion makes no reference to National-Southwire, let alone
reconcile the two decisions. It cannot. Statutes must be harmonized to “promote their
objects and carry out the intent of the legislature,” particularly when they relate to the
same subject matter. KRS 446.080; Sumpter v. Burchett, 202 S.W.2d 735, 736 (Ky.
1947) (“It is well-settled that two or more acts dealing with the same subject matter must
be construed in pari materia, and any conflict between them must be reconciled, if
possible, so as to give effect to both.”). KRS 278.170 and KRS 278.030 are closely
related and should not be parsed in isolation.

b. The Court of Appeals misconstrued KRS 278.030(3).

The Court of Appeals’ erroneous conclusion that KRS 278.030(3) has nothing to
do with rates is further highlighted by its reliance upon two faulty assumptions. First, the
Court of Appeals assumes that the initial lack of a new and discreet customer class made
up of EDR qualified customers somehow invalidates the EDRs. Second, the Court of
Appeals either misunderstood or misperceived the relationship of KRS 278.030(3) and
KRS 278.170 to KRS 278.030(1). Both assumptions compound the Court of Appeals’
other construction errors.

The Opinion points out that ULH&P did not establish a new and separate
customer classification within its general tariff for prospective participants in its EDR
program [Opinion, p. 10], but that is a distinction without a difference. The EDRs

approved by the Commission were mere offers to contract. Not a single customer of

" ULH&P - current or prospective — would receive a preferential rate based simply upon
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the Commission’s approval of the EDRs. ULH&P is still required to enter into, file, and
obtain Commission approval of a special contract with it and a specific customer before
the preferential rate would apply. The subsequent approval of such a special contract
would create, in substance, the service classification referred to in KRS 278.030(3). In
this respect, EDRs are indistinguishable from the special contract tariffs that have been
utilized in Kentucky for decades.
Likewise, the Opinion also states that KRS 278.030(3) does not provide an
alternative method for establishing free or reduced rates. Opinion, p. 11. The ultimate
authority for establishing preferential rates is KRS 278.030(1) which mandates “fair, just
and reasonable” rates. Within the context of that over-arching mandéte, the Commission
endeavors to make certain that proposed rates (including the EDRs) do not violate any
other provision of KRS Chapter 278 (particularly KRS 278.170 and KRS 278.030). The
Commission’s historical interpretation of the two statutes demonstrates why KRS
278.030(3) and KRS 278.170(1) work together to assure that rates are fair, just, and
reasonable — the former permits reasonable classifications of rates and services and the
latter prohibits unreasonable preferences for those same rates and services. Both fall
under the supreme legislative directive to proscribe “fair, just and reasonable” rates. The
Commission’s construction of KRS 278.030 and KRS 278.170 is not “clearly contrary to
the letter of the law.” [Opinion, p. 11}.
3. Summary of Statutory Construction Issues.

The Court of Appeals failed to properly construe KRS 278.170 by failing to
harmonize its various subsections and by effectively rendering subsections (1) and (4)

meaningless. It improperly employed a canon of construction to a statute it elsewhere
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found to be unambiguous and then applied the canon in a context for which its use was
not intended or helpful. The Court of Appeals gave no deference to the Commission’s
construction of KRS 278.170 as affirmed by the Circuit Court and did substantial injury
to the Commission’s continued ability to use preferential rates as an appropriate
ratemaking tool.

In addition to misconstruing KRS 278.170, the Court of Appeals also
misconstrued KRS 278.030(3) by finding that it had nothing to do with rates. The Court
of Appeals ignored the plain language of the statutes and persuasive precedent in holding
that KRS 278.170 and KRS 278.030 are not related. Finally, it justified its erroneous
conclusion based upon faulty assumptions.

For any and all of these reasons, the Opinion of the Court of Appeals should be
overruled. Reasonable rate preferences (including the EDRs at issue herein) are lawful in

Kentucky.

B. The Court of Appeals erroneously concluded that the Commission’s order
was unreasonable.

In addition to determining whether the Court of Appeals misconstrued KRS
278.170 and KRS 278.030, the Court must also examine whether the Court of Appeals
erred in finding that the Commission’s order approving ULH&P’s EDR tariff was

unreasonable.”’ On this question, the Opinion states:

Having held the order of the PSC, which was subsequently upheld
by the opinion and order of the circuit court, to be unlawful
pursuant to KRS 278.410(1), we need not address whether they are
also unreasonable. However, our review of the record indicates the
two orders were not supported by substantial evidence. Thus, were
we not reversing on the basis of the unlawfulness of the PSC order,
we would be compelled to reverse the matter for unreasonableness.

20 pyrsuant to CR 76.12(4)(c)(v), the Commission states that this argument was preserved through review.
See Commission Circuit Court Brief, pp. 7-9; Commission Court of Appeals Brief, pp. 11-15.
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Opinion, p. 12

The statutory duty of a reviewing court is to ascertain whether a Commission
order is unlawful or unreasonable. KRS 278.410; National-Southwire, 785 S.W.2d at
506. The Court of Appeals declares the Commission’s order to be unreasonable, but
offers no analysis to support that declaration. The Opinion essentially states that because
the Commission’s order was unlawful, it must also be unreasonable. This conclusion is
unsustainable. Clearly, economic development is a legitimate public purpose and it was
perfectly reasonable for the Commission to consider this purpose while reviewing the
EDR program. Likewise, the record amply demonstrates that ULH&P’s EDR tariff is
reasonable in light of the significant procedural and substantive protections attaching to
the tariff.

1. Economic development is a legitimate public purpose.

The General Assembly gave the Commission express authority to take into
account “any other reasonable consideration” when passing upon the appropriateness of
utility rate classifications. KRS 278.030(3). Economic development is a reasonable
consideration. After all, the Commission’s mission is summarized by its name — to serve
the public. The Commission’s duty therefore is to promote public welfare, safety and
health. See City of Florence v. Owen Elec. Co-op., Inc., 832 S.W.2d 876, 882 (Ky. 1992)
(“The enactment of the Public Service Commission and the regulation of public utilities
has and does serve a public purpose. It has a substantial relation to the public welfare,
safety and health and, in a real degree, promotes these objects.”).”

The Kentucky Revised Statutes contain many provisions relating to the promotion

of economic development. The General Assembly created the Cabinet for Economic
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