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INTRODUCTION

The Appellants in this case, the Union Light, Heat and Power Company n/k/a Duke
Energy Kentucky, Inc. and the Kentucky Public Service Commission (“Commission”) argue,
inter alia, a point of law which directly and immediately affects the Utilities: whether the
Commission has authority under KRS Chapter 278 to determine whether, and under what
circumstances, a particular customer, or ciass of customers, should reasonably be subject to
different, or unique, terms and conditions for utility service. The Utilities file this brief in support
of the Appellants’ argument on this point of law.

INTEREST OF THE AMICI CURIAE

Atmos Energy Corporation, Big Rivers Electric Corporation, Columbia Gas of Kentucky,
Inc., Delta Natural Gas Company, East Kentucky Power Cooperative, Jackson Energy
Cooperative Corporation, Kenergy Corporation, the Kentucky Association of Electric
Cooperatives, Inc., Kentucky Rural Water Association, Inc., Kentucky Utilities Company,
Louisville Gas and Electric Company and Taylor County Rural Electric Cooperative
Corporation, (collectively, the “Utilities”), provide utility service in the Commonwealth and are
regulated by the Kentucky Public Service Commission (“Commission™), a party to this
proceeding. The Utilities’ interest in this proceeding is that well-recognized and long-settled
principles of regulatory rate-making that affect them directly — specifically, the Commission’s
authority to take into consideration reasonable circumstances impacting the terms and conditions

on which a particular customer or class of customers may receive utility service — have been

undermined by the Court of Appeals opinion that is the subject of this appeal.
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3

STATEMENT OF THE CASE

On June 15, 2006, the Franklin Circuit Court upheld a Commission decision granting
reduced rate utility service (with a commitment to take service for a term of years, together with
other special conditions) for certain customers qualifying for “economic development riders”
(the “Economic Development Riders”).! The Attorney General sought review, claiming the
Commission lacks statutory authority even to consider such special rates and terms.

Pursuant to KRS 278.410(1), a Commission Order may be overturned only if it is
unlawful or unreasonable. On review, the Franklin Circuit Court upheld the Commission’s
decision, declaring that the issue under KRS 278.170(1), which prohibits “unreasonable”
discrimination among customers, was whether it was “reasonable” for the Commission to have
permitted the terms and conditions specified by the Economic Development Riders. The
Franklin Circuit Court held that the question was one of fact, not law; evidence, not statutory
authority.? After reviewing the Commission’s conclusions pursuant to that evidence, the Court
decided that it could not “declare these riders unreasonable” and rejected the Attorney General’s
argument that KRS 278.170(2) and (3) constitute an exhaustive list of the instances in which
special terms and conditions for service can be applied.” The Court also noted that KRS
278.030(3), pursuant to which the Commission may permit customer classifications based on
several specific criteria plus a broad catchall criterion - “any other reasonable consideration” -
also authorized the Commission to consider the Economic Development Riders for qualifying

customers.4

! Commonwealth of Kentucky, Ex. Rel. Gregory D. Stumbo, Attorney General v. Public Service Comm 'n of Kentucky
and the Union Light, Heat and Power Company, Case No. 05-C1-00648 (Franklin Circuit Court, June 15, 2006) (the
“Franklin Circuit Court Opinion”).

2 Franklin Circuit Court Opinion at 4.

*Id at4-5.

‘1d ats.




The Court of Appeals reversed both the Franklin Circuit Court and the Commission.” It
held that KRS 278.170(2), pursuant to which a utility may (without a “reasonableness” review)
provide reduced rate services in certain instances (for natural calamities, charities, and the like),
and KRS 278.170(3), pursuant to which a water utility may, pursuant to an approved tariff,
provide free fire protection service, in effect eliminated KRS 278.170(1)’s general provision for
different treatment in other instances if found “reasonable” by the Commission. Without
discussing KRS 278.170(1), pursuant to which dozens of special contracts for atypical customers
have been approved over the years (and countless other proposed special contracts disapproved
as “unreasonable”),’ the Court of Appeals said “we cannot agree with the circuit court that the
provisions of KRS 278.170(2) and (3) are permissive,” because “explicit language describes the
entities which may receive such discounts.” (Emphasis added.) Moreover, the Court of Appeals
provided no cogent reason why it believed KRS 278.030(3) would not, in any event, supply
statutory authority for the Economic Development Riders. KRS 278.030(3) provides for
Commission approval of “reasonable classifications” of utility “patrons and rates,” which
classifications may “take into account the nature of the use, the quality used, the quantity used,
the time when used, the purpose for which used, and any other reasonable consideration.”
(Emphasis added.) The Court of Appeals inexplicably concluded that, in approving a
classification of customers who would qualify for the Economic Development Riders, the
Commission had not created a customer classification. The Court of Appeals held that “KRS

278.030 addresses customer classifications, but does not deal with the rates those customers

5 Commonwealth of Kentucky v. Public Service Comm’n et al., No. 2006-CA-001652-MR (Opinion as Modified,
June 6, 2008) (“Court of Appeals Opinion™).

¢ The Brief for Appellant Kentucky Public Service Commission, at 28, lists numerous currently effective special
contracts between utilities and large industrial, governmental and commercial customers, poting that one such
contract has been in effect since 1962.




pay.”7 But the statute itself says it concerns “reasonable classifications of [utility] service,

o patrons and rates.” KRS 278.030(3) (emphasis added).
This appeal followed.
ARGUMENT
P I BY READING THE WORD “UNREASONABLE” OUT OF KRS 278.170(1) - A

WORD THAT APPEARS THREE TIMES IN THE SINGLE SENTENCE THAT
COMPRISES THAT SUBSECTION - THE COURT OF APPEALS HAS
VIOLATED THE FIRST RULE OF STATUTORY CONSTRUCTION.

A court has “a duty to accord to words of a statute their literal meaning unless to do so

o would lead to an absurd or wholly unreasonable conclusion.” Williams v. Commonwealth, 213
S.W.3d 671, 684 (Ky. 2007). This Court need look no further than the literal meaning of KRS
278.170(1) to see the Court of Appeals’ error. The Court of Appeals violated the plain meaning
o

rule, the first rule of statutory construction, by refusing to recognize the presence of the word

“unreasonable.” KRS 278.170(1) reads as follows:

No utility shall, as to rates or service, give any unreasonable preference or

® advantage to any person or subject any person to any unreasonable prejudice or
disadvantage, or establish or maintain any unreasonable difference between
localities or between classes of service for doing a like and contemporaneous
service under the same or substantially the same conditions.

KRS 278.170(1) (emphases added).

hd That key adjective — “unreasonable” — appears no fewer than three times in the single
sentence of subsection one, modifying the following nouns: “preference;” “advantage;”
“prejudice;” “disadvantage;” and “difference.” Thus, “preferences,” “advantages,” “prejudices,”
o “disadvantages,” and “differences” are not prohibited. Only “unreasonable” “preferences,”
“advantages,” prejudices,” disadvantages,” and “differences” are prohibited; and it is the
Commission’s job to determine whether a particular “preference,” “advantage,” “prejudice,”
@

7 Court of Appeals Opinion at 10.




“disadvantage,” or “difference” is an “unreasonable” one and is therefore prohibited by KRS
278.170(1). After all, it is the Commission that is statutorily charged with “enforcing” the
provisions of KRS Chapter 278. See KRS 278.040 (“The Public Service Commission shall
regulate utilities and enforce the provisions of this chapter”).

If there were no “reasonableness” analysis to undertake, the General Assembly would not
have included the word in the statute. It certainly would not have repeated the word so as to
ensure that every action that would otherwise be prohibited outright is prohibited only if it is
“unreasonable.” Nor would it have expressly stated, in Subsection (4) of the statute, that the
Commission is to “determine any question of fact arising under this section.” It is hard to
imagine what “facts” remain to be determined if KRS 278.170 consists merely of a laundry list
of customer classifications that may receive different terms and conditions for utility service; and
a broad statutory term such as “unjust and unreasonable” requires “the administrative body and
the court, as joint instrumentalities of government,” to “fill in the factors which govern the
proper determination of the questioﬁ presented.” Louisville and Nashville Railroad Co. v.
Commonwealth, 314 S.W.2d 940, 943 (Ky. 1958).

In short, a “question” is “presented” when a statute sets a “reasonableness” standard. The
Court of Appeals ignored that question — or held that it had already been answered by
subsections (2) and (3) of the statute. The Court of Appeals erred. The Franklin Circuit Court
got it exactly right when it found that, under Subsection (1) of the statute, the issue was “whether
it is reasonable for the Commission to give free or reduced rate services,” and that the issue was

therefore “one of fact.”® The Court of Appeals must be reversed.

¢ Franklin Circuit Court Opinion at 4.




IL. KRS 278.170(2) AND (3) DO NOT IMPOSE LIMITATIONS ON THE
COMMISSION’S AUTHORITY UNDER KRS 278.170(1).

The Court of Appeals cited the expressio unius est exclusio alterius rule of construction
to support its holding that the specific instances cited in Sections (2) and (3) that justify free or
reduced rate service prohibit the Commission from undertaking a “reasonableness” analySis for
other situations under Section (1). The Court cited the wrong rule. KRS 278.170’s first three
subsections address entirely different circumstances, specify entirely different standards, and
provide for very different Commission roles: subsection (1) requires a “reasonableness™ analysis;
subsection (2) specifies certain instances in which the utility (not the Commission) may provide
free or reduced service and, in some instances, requires only “notice” to the Commission; and
subsection (3) requires the Commission to approve fire protection tariffs. The applicable rule is
not expressio unius est exclusio alterius; the applicable rule is “where particular language is used
in one section of a statute, but omitted in another section of the same statute, it is presumed that
the legislature acted intentionally and purposefully in the disparate inclusion or exclusion.”
Lafayette Football Boosters, Inc. v. Commonwealth, 232 S.W.3d 550, 557 (Ky. App. 2007). See
also Liquor Qutlet v. Alcoholic Beverage Control Bd.,, 141 S.W.3d 378, 385 (Ky. App. 2004)‘
(recognizing the rule that different language in different subsections of the same statute must be
accorded respect by the court, and overturning a circuit court decision construing a statutory
subsection regulating the sales of “distilled spirits and wine at retail” with reference to separate
subsections regulating the sales of “distilled spirits and wine by the drink”); Palmer v.
Commonwealth, 3 S.W.3d 763, 764-65 (Ky. App. 1999) (reversing a trial court that had
interpreted a section of a rule of criminal procedure to refer to a “trial court judgment” for

purposes of finality when, though other sections included the term “trial court judgment,” the

section at issue only referred to a “judgment,” because the presumption is that there is a purpose




for different wording in different sections). Section (1) of KRS 278.170 is worded differently
from, and deals with different circumstances than, subsections (1) and (2). Its meaning does not
chgnge simply because it appears in the same statute with the other subsections.

In melding these three disparate statutory subsections, the Court of Appeals violated the
cardinal rule that a court cannot add to or subtract from the language specified by the General
Assembly, but must read a statute in its entirety, giving effect to every section. As the Kentucky
Supreme Court declared in McElroy v. Taylor, 977 S.W.2d 929, 931 (Ky. 1998), “No rule of
statutory construction has been more definitively stated or more often repeated than the cardinal
rule that significance and effect shall, if possible, be accorded to every part of [an] Act.”
(Internal citation omitted.) Instead of following the rule, the Court of Appeals, like the lower
court in Lafayette Football Boosters, erroneously “focused upon one section of the [statute] to
the excluéion of another.” Id. at 556. The court in Lafayette Football Boosters had failed to
recognize that one portion of an ordinance prohibiting smoking in public buildings did not
control another, separate portion that granted an exemption to “facilities operated by private
organizations” (even if those facilities were opened to the public). The Court of Appeals has
been equally myopic in this case. Even the most cursory review of KRS 278.170 demonstrates
that the terms of subsections (2) and (3) no more limit Subsection (1) than the public building
smoking ban in Lafayette Football Boosters limited the separate subsection granting an
exemption from the ban to facilities operated by private organizations.

In contrast to KRS 278.170(1), which deals generally with determinations of rate
differences depending on whether they are “reasonabie,” KRS 278.170(2) deals with explicit

instances in which utilities may grant free or reduced rate service in very specific instances: to

utility officers, agents, or employees; to the United States, to charitable institutions, and for the




purpose of providing relief in certain natural calamities. The word “unreasonable” does not
appear in this subsection. Moreover, the procedures differ: in some instances, the Commission
must “agree,” and in other instances, only a “notice” — even an dafter-the- fact notice in an
emergency - to the Commission is all that is required. Subsection (3) is, in turn, different from
both (1) and (2): it provides for Commission-approved tariffs pursuant to which water utilities
may provide free or reduced rate service for fire protection purposes.

Subsections (2) and (3) no more limit Subsection (1) than Subsection (1) limits (2) and
(3). The Commission cannot, for example, deny as “unreasonable,” under the Subsection (1)
standard, a utility’s decision under Subsection (2) to grant reduced or free rates if there is a flood
or an epidemic. The General Assembly has already determined that different terms and
conditions can be considered reasonable under those circumstances. Similarly, the Commission
is not prevented from making a “reasonableness” determination under Subsection (1) simply
because subsections (2) and (3) exist.

The statute is clear. Subsections (1), (2) and (3) concern different circumstances and
specify different roles for the utility and the Commission. Each subsection stands on its own
bottom. The Court of Appeals, in focusing solely on subsections (2) and (3), ignored Subsection
(1). But subsection (1)’s “reasonableness” standard cannot be ignored, and it cannot be
reconciled with the construction the Court of Appeals has, for the first time, applied to it. The
Commission’s authority to conduct a “reasonableness” review of circumstances justifying rate

differences that are not listed in subsections (2) and (3) cannot be repealed by the Court of

Appeals and must be restored.




III. THE COURT OF APPEALS’ DECISION DIRECTLY CONFLICTS WITH
LONG-STANDING PRECEDENT.

The Court of Appeals’ holding that the Commission may not review and approve (or
disapprove) a utility’s proposal to offer a customer group terms and conditions that differ from
those generally available, based on special conditions pertaining to that customer group, is
seriously at odds with Kentucky law. In fact, to the Utilities’ knowledge, the Court of Appeals’
decision is unique.

It has long been the law in Kentucky that a utility may “make special contracts with
consumers at rates based upon the amount ... used and the conditions of the contract, which
special rates may be less than those charged to consumers taking a smaller amount of [service] or
taking [service] under the same contract conditions.” SouthEastern Land Co. v. Louisville Gas
& Electric Co., 90 S.W.1 (Ky. 1936). The Commission has long permitted such special
contracts, providing different terms and conditions to certain customers based on relevant
circumstances, and “a longstanding statutory construction of a law by an administrative agency
charged with its interpretation should be honored by a reviewing court.” Revenue Cabinet v.
Kentucky American Water Co., 997 S.W.2d 2, 6-7 (Ky. 1999). See also Beshear v. Kentucky
Utilities Co., 648 S.W.2d 535, 537 (Ky. App. 1982) (holding, with specific reference to the
Commission that “[g]reat deference is always given to an administrative agency in the
interpretation of a statute which is within its specific province”); Commonwealth ex rel. Stumbo
v. Kentucky Public Service Comm’n, 243 S.W.3d 374, 380 (Ky. App. 2007) (holding that
deférence should be accorded to Commission interpretation of a statute).

There can be no question that the Commission has, for many, many years, permitted

special contracts that are not “unreasonable.” Indeed, the venerable Commission regulation 807

KAR 5:011, Section 13 (eff.6-2-84) expressly provides for the filing of “special contracts” that




“set out rates, charges or conditions of service not included in [the utility’s] general tariff.”
Further buttressing the Commission’s longstanding interpretation is KRS 278.160(3), which
specifically provides for standards for disclosure of “a special contract that contains rates and
conditions of service not filed in a utility’s general schedule.” It is not reasonable to presume
that these regulatory and statutory references to “special” rates and conditions of service refer
only to utility consumers listed in subsections (2) and (3) of KRS 278.170 — particularly since a
tariff provision (and not a special contract) is specified under subsection (3), and one hardly has
time to prepare a special contract if there is a flood “or other calamity” under subsection (2).

Kentucky’s courts also have addressed the permissive nature of KRS 278.170. In
National-Southwire Aluminum Co. v. Big Rivers Electric Corp., 785 S.W.2d 503 (Ky. App.
1990), the court upheld the Commission’s decision to set a rate for aluminum companies that
was based on the fluctuating price of aluminum. The aluminum companies complained, among
other things, that the special rates discriminated against them, but the Court disagreed,
specifically discussing KRS 278.170(1)’s “reasonableness” standard:

Even if some discrimination actually exists, Kentucky law does not prohibit it per

se. According to KRS 278.170(1), we only prohibit “unreasonable prejudice or
disadvantage” or an “unreasonable difference.”

Id at 514.

The court went on to cite KRS 278.030(3), which allows “reasonable classifications for
service, patrons, and rates by considering the ‘nature of the use, the quality used, the quantity
used, the time when used...and any other reasonable consideration.” Id. at 515. The National
Southwire court did not even hint that allowing special rates for a small group of customers was

not the creation of a “customer classification” under KRS 278.030(3), as the Court of Appeals so

explicably held in its Opinion, at 10.




The National Southwire court concluded — just as the Franklin Circuit Court did with
respect to the Economic Development Riders — that the “special classification” at issue was not
clearly unreasonable and thus should not be disturbed. The National Southwire court also
concluded — just as the Franklin Circuit Court did with respect to the Economic Development
Riders — that the issue was whether the Commission’s decision was reasonable, not whether it
had the statutory authority to conduct the reasonableness analysis in the first instance. The
statutory authority is clear. The Court of Appeals’ Opinion directly contradicts established
principles of utility regulation in Kentucky. It should be reversed.

IV. THE COURT OF APPEALS’ DECISION MUST BE REVERSED, AS IT

UNDERMINES COMMISSION AUTHORITY TO ENSURE THAT KENTUCKY
UTILITY CUSTOMERS PAY FAIR, JUST AND REASONABLE RATES.

The Court of Appeals’ holding strikes at the core of Commission jurisdiction and its
implications far exceed its immediate effect on the Economic Development Riders. The Court of
Appeals has undermined the Commission’s very purpose: to ensure fair, just, and reasonable
rates. Central to that mission is determining whether utility rate classifications are reasonable,
“tak[ing] into account the nature of the [utility] use, the quality used, the quantity used, the time
when used, the purpose for which used, and any other reasonable consideration,” KRS 278.030,
and whether, if a “preference” appears to have been given to a customer or class of customers,
whether such preference is “unreasonable.” KRS 278.170. The Court of Appeals has held,
despite the express words of the statutes, that the Commission cannot undertake a reasonableness
~ analysis of utility rate classifications or determine whether a rate preference is reasonable based
on the circumstances.

The Court of Appeals is wrong. The Commission has express authority to undertake
such a reasonableness analysis. Even if it did not, that authority would be necessarily implied,

for the Commission is charged by statute with ensuring that utility rates are “fair, just, and

10




reasonable.” KRS 278.030(1). As Kentucky’s highest court explained in Ashland-Boyd County
City-County Health Dept. v. Riggs, 252 S.W.2d 922, 923 (Ky. 1952), “Powers of administrative
boards and agencies are those conferred expressly or by necessary or fair implication.... It is a
general principle of law that where the end is required, the appropriate means are implied.”®
Here, the required end of KRS Chapter 278 is that Kentucky customers pay “fair, just and
reasonable rates.” The appropriate “means” are left to the Commission. See, e.g., National
Southwire, 785 S.W.2d at 516 (“...the PSC has many appropriate rate-making methodologies
available to it, and it must have some discretion in choosing the best one for each
situation....[W]e must look more to whether the result is fair, just and reasonable rather than at
the particular methodology used to reach the result”). Kentucky cases upholding the doctrine of

necessarily implied authority are legion,lo and it is abundantly clear that a statutory mandate to

9252 S.W.2d 922, 923 (Ky. 1952).

1% Examples include the following: County of Harlan v. Appalachian Regional Healthcare, Inc., 85 S.W.3d 607, 611
(Ky. 2002) (Requiring the Harlan County jailer to take necessary steps to seek indigency determinations for medical
treatment of inmates, although the statute did not expressly state that he had this duty, because “[t]he power granted
by a statute is not limited to that which is expressly conferred but also includes that which is necessary to
accomplish the things which are expressly authorized.” The jailer thus had “a duty to take the necessary steps to
seek an indigency” because otherwise the intent of the legislature to provide for medical treatment for indigents
would be frustrated); Chandler v. Strong, 70 S.W.3d 405, 410 (Ky. 2002) (Attorney General had necessarily implied
authority to view otherwise confidential records as part of a statutory mandate to investigate, because “[i]t is well
recognized that a statute naturally carries with it all the powers necessary to its exercise.” Id at 410.); Humana of
Kentucky, Inc. v. NKC Hospitals, Inc., 751 S.W.2d 369, 372-73 (Ky. 1988) (“...administrative agencies are held to
possess the powers reasonably necessary and fairly appropriate to make effective the express powers granted to or
duties imposed on them™) (internal citations and quotations omitted); Jefferson County v. Jefferson County Fiscal
Court, 192 S.W.2d 185 (Ky. 1946) (holding that the county court did, in fact, have authority to spend money to pay
commissioners to assist, and pay for newspaper publication, when it carried out its statutory duty to change precinct
boundaries, even though no permission to spend the money was specifically given, because these powers were
“necessarily implied” as part of the county court’s statutory duties); Dodge v. Jefferson County Board of Educ., 181
S.W.2d 406, 407 (Ky. 1944) (Deciding that School Board could set aside money for recreation for school age
children, and explaining that “The power and authority granted by a statute is not always limited to that which is
specifically conferred, but includes that which is necessarily implied as incident to the accomplishment of those
things which are expressly authorized™); Long v. Mayo, 111 S.W.2d 633 (Ky. 1937) (Kentucky Highway department
was authorized to issue bonds and purchase capital stock of bridge company to end public payment of tolls; the court
found no express authority for such a procedure, id. at 638, but noted that “It is an accepted rule recognized often by
this court that not only those powers expressly granted by the statute, but such powers as are necessarily or fairly
implied in, or incident to, the accomplishment of the things which are expressly authorized to be done.” /Id
Accordingly, “the department of highways has the implied power to pay the railway company.... The only purpose
of [the statute] was to abolish toll bridges.... The agreement attacked here by appellant is but a logical step for the
accomplishment of that purpose.” Id.); Johnston v. Louisville, 11 Bush 527, 74 Ky. 527 (Ky. 1875) (A municipal
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determine “reasonableness” (KRS 278.170(1)) or to ensure that utilities collect “fair, just and
reasonable rates” and employ reasonable rate classifications, taking into account “the nature of
the use, the quality used, the quantity used, the time when used, the purpose for which used, and
any other reasonable consideration” (KRS 278.030), confers upon the Commission very broad
discretion. Such discretion was bestowed as a matter of necessity. The General Assembly, after
all, cannot review every set of circumstances that may affect a customer or a particular group of
customers to ensure that their rates are fairly, justly, and reasonably based on those
circumstances.

The “fair, just and reasonable” statutory standard is comparable to the “fair and
equitable” statutory standard applicable to Securities and Exchange Commission decisions.
Interpreting that standard, the United States Supreme Court in Securities and Exchange Comm’n
v. Chenery Corp., 332 U.S. 194 (1947), explained that courts must respect an agency’s
thoughtful exercise of authority pursuant to so broad a grant of power. Otherwise, the
experience and specialized knowledge centered in an administrative agency is wasted. It is, after

all, precisely because an agency with specialized knowledge and experience must oversee certain

3

corporation possesses both express powers and those that are necessarily implied from, or incident to, those
expressly granted).

See also Public Service Comm’n v. Cities of Southgate and Highland Heights, 268 S.W.2d 19 (Ky. 1954),
which illustrates the strength of the doctrine of necessarily implied power with relation to the important mission with
which the General Assembly has entrusted the Commission. Addressing an argument that the Commission lacked
jurisdiction to approve or to deny a transfer of ownership of a utility, as no statute expressly provided for such
jurisdiction at that time, the Court held that such jurisdiction was necessarily implied:

It is true that the governing statute, KRS Chapter 278, does not in express terms
confer jurisdiction ... to pass upon sales of utility systems. However, ... the
jurisdiction is implied necessarily from the statutory powers of the commission
to regulate the service of utilities. KRS 278.040.... The Public Service
Commission is charged with responsibility, and vested with power, to see that
the service of public utilities is adequate.

Id at 21 (emphasis added).
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areas (such as securities regulation and utility regulation) that an agency was created by the

legislature in the first place:
The Commission’s conclusion here rests squarely in that area where
administrative judgments are entitled to the greatest amount of weight by
appellate courts. It is the product of administrative experience, appreciation of the
complexities of the problem, realization of the statutory policies, and responsible
treatment of the uncontested facts. It is the type of judgment which
administrative agencies are best equipped to make and which justifies the use of

the administrative process .... Whether we agree or disagree with the result
reached, it is an allowable judgment which we cannot disturb.

Id. at 209 (emphasis added).

A Kentucky Court has stated the same principle, perhaps more memorably, with direct
reference to the Kentucky Public Service Commission: “We read the legislative mandate as
directing us to keep our judicial fingers out of the ratemaking pie.” Commonwealth ex rel.
Stephens v. South Central Telephone Co., 545 S.W.2d 927, 931 (Ky. 1976).

The Court of Appeals decision flies in the face of these precedents. It not only
misconstrues the statutes; in a larger sense, it turns KRS Chapter 278 upside down. The General
Assembly meant for the Commission to ensure that utility customers pay “fair, just and
reasonable rates” and gave it a great deal of discretion in deciding the methods to achieve that
goal. In only a few instances — as in KRS 278.170(2) and (3) — did the Gener‘al Assembly
specify circumstances in which different treatment of a specific type of utility customer is
automatically fair, just and reasonable. The Court of Appeals is wrong in assuming that these
few instances circumscribe the Commission’s general (and necessary) discretion under KRS
Chapter 278. The Court of Appeals’ decision must be reversed.

CONCLUSION

The Court of Appeals’ decision undermines necessary Commission authority in direct

violation of the statutory language and apparently without understanding as to the breadth of the
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harm that will result from its ruling. Courts are to interpret statutes as they are written, ensuring

that no part of a statute is rendered meaningless or ineffectual. Here, the Court of Appeals has

effectively read KRS 278.170(1) as well as KRS 278.030(3) out of the statutory canon. In so

doing, it has undermined the legislature’s clear directions to the Commission: to ensure that all

utility customers, depending on their respective circumstances, pay fair, just and reasonable

rates. For the foregoing reasons, the Utilities respectfully request that the Court of Appeals

decision be reversed.
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