


INTRODUCTION

A real and measurable chance of recovery from illness or disease is a valuable
right even if the chance of recovery is less than fifty percent (50%). A defendant who
negligently reduces or eliminates that chance of recovery should be liable for damages.
This Court should reject the idea that negligence doesn’t count if practiced upon a person
with less than a complete expectation of life and should instead provide guidance to the

trial courts in the use of instructions that allow recovery of all appropriate damages that

flow from the loss of a measurable chance of recovery.



STATEMENT CONCERNING ORAL ARGUMENT

The Gordons believe oral argument would assist the Court in understanding and

deciding the issues presented.
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COUNTERSTATEMENT OF THE CASE

In 1995, Lori Gordon moved to Louisville with her husband, Barry, and their two
young children. Lori was thirty-eight years old. Other than the births of her children,
Lori had no significant health history and absolutely no previous psychiatric,
psychological or mental health history. (TAPE No. 3; 3/07/02; 13:45:54, 13:46:26,
13:50:57). In early 1996, Lori began to have bouts of nausea and chest pain.
Unbeknownst to Lori, these were the first symptoms of stomach cancer. In April 1996,
Lori placed herself in the care of Appellant, Dr. Warren Kemper, an internal medicine
specialist. As further discussed below, Appellant gave short shrift to Lori’s physical
complaints, wrote her off as an anxiety-ridden housewife, and convinced her that only
psychiatric care would cure her physical symptoms. As a result of Appellant’s
negligence, Lori’s diagnosis was delayed until February of 1997. During the delay, Lori
lost her chance of being cured. After her diagnosis, Lori aggressively pursued treatments
that would allow her to stay with her husband and young children for as long as possible.
Lori approached death knowing that her time with her family had been cut short by Dr.
Kemper’s neglect, and that she had spent almost nine months struggling with the notion
that her problems were mental when instead, she could have been receiving treatment and
working toward a cure. Lori died on January 13, 1998.

I. A COMPETENT MEDICAL WORKUP BY DR. KEMPER WOULD HAVE
REVEALED LORY’S CANCER IN TIME TO CURE IT

Lori’s symptoms of gastric cancer first appeared on February 2, 1996, when she
awoke feeling ill with nausea, a near fainting spell and sharp chest pains. (TAPE No. 14;

03/21/02; 14:51:24). She was seen at Baptist Hospital East where Dr. Stacy, a

cardiologist, gave Lori a full cardiac workup. Every test was within normal limits, and




Lori was discharged after a 23-hour observation. Lori was instructed that she should seek
medical attention if her symptoms of chest pain or shortness of breath recurred.

Lori’s symptoms reoccurred on April 14, 1996. She was again examined at
Baptist Hospital East where Dr. Smith, the emergency room doctor, could find nothing
emergently wrong with Lori. He suggested she find an internist and have her symptoms
evaluated. Following that advice, she selected Appellant, an internist, and presented to
him the very next day with chief complaints of nausea, dizziness and chest pain.

By the time Lori sought treatment from Dr. Kemper, any potential cardiovascular
causes for her symptoms had been ruled out and therefore, Dr. Kemper should have
suspected that the most likely cause for Lori’s symptoms was something in the
gastrointestinal tract. (TAPE No. 7; 03/13/02; 09:20:49). When confronted by a patient
with Lori’s symptoms of nausea and epigastric chest pain, the proper approach would
have been to perform an endoscopy or an upper GI series. Both of these procedures
allow the physician to visualize the lining of the stomach and intestines. Had this been
done, the cancer just beginning in Lori’s upper stomach would have been apparent.
(TAPE No. 7; 03/13/02; 09:25:35).

However, Dr. Kemper never completed a full workup of the symptoms of nausea
or chest pain. Instead, he started with the “conclusion” that Lori’s problems were caused

either by anxiety or gall bladder disease. To rule out problems with her gall bladder, Dr.

Kemper ordered an ultrasound of the gall bladder. When that was negative for gall




bladder disease, he ordered a CT scan of the abdomen. The CT did not reveal any
explanation for Lori’s symptoms.’

After the CT of the abdomen, Dr. Kemper reached the erroneous conclusion that
he had eliminated every possibility of a physical cause for Lori’s symptoms. (TAPE No.
6; 3/12/02; 14:06:38). Dr. Kemper erroneously and negligently believed that a CT scan
of the abdomen is the “gold standard” for an abdominal workup, mistakenly believing
that it provides as much or more information concerning disorders in the gastrointestinal
system than does an upper GI series or endoscopy. (TAPE No. 6; 3/12/02; 14:08:55-
14:09:52). Dr. Kemper thus told Lori that there was no physical cause for her symptoms,
there was nothing more he could do for her, that her symptoms were caused by anxiety
and/or panic disorder, and that she needed psychiatric, not medical, treatment. (TAPE
No. 6; 3/12/02; 14:06:37, 14:06:29 and 14:07:09). He actively discouraged Lori from
coming into the office for another visit, although he continued to treat her by phone, and,
after several calls, he eventually relegated her to a nurse, telling the nurse to tell Lori that
a “psychiatrist needs to handle” her health problems. (Deposition of Lori Gordon,
8/29/97, p. 17; TAPE No. 3; 3/07/02; 13:59:09; TAPE No. 6; 03/12/02; 15:18:18; TAPE
No. 6; 03/12/02; 15:20:15).2

Dr. Kemper was wrong when he told Lori that the tests he ordered had ruled out

physical causes for her symptoms. Dr. Kemper’s only liability expert, Dr. Michael Ehrie,

! The CT showed two benign anomalies unrelated to cancer, a hemangioma (a collection
of blood vessels) in the liver and a suspicious area near the ovaries. Lori followed up
with a gynecologist, Dr. William Powers, for a workup of the reproductive system, which
was negative for disease.

% Lori’s recorded depositions dated August 29, 1997 and December 3, 1997, were played
for the jury on 3/12/02 and 3/20/02, respectively.

3




















































































































































































