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PURPOSE OF THIS BRIEF

The purpose of this brief is to demonstrate the deficiencies in the
arguments made by the appellee in its brief and to address the characterization
of the facts by the appellee.

ISSUES TO WHICH THIS BRIEF IS ADDRESSED
1. THE MORE APPROPRIATE RECITATION OF THE FACTS IS NOT
THE ONE CONTAINED IN THE COURT OF APPEALS OPINION
AFFIRMING THE JEFFERSON CIRCUIT COURT'’S ISSUANCE OF
A WRIT OF MANDAMUS.

The appellee has expressed its belief to this Court that the more
appropriate recitation of the facts to guide this Court’s inquiry is the one that was
stated by the Court of Appeals in its opinion affirming the Jefferson County
Circuit Court’s issuance of the writ of mandamus. K.R. believes a more detailed
recitation of the facts and closer examination of the record on appeal is
warranted in this case.

This Court must consider that the facts relied on by the Court of Appeals
with regard to the charges filed against K.R. are based solely on a probable
cause hearing conducted in the juvenile court. At that hearing Officer Eidem was
the only witness. The facts as stated in his testimony were not tested in any
other type of hearing or trial.

The Commonwealth and the Court of Appeals have placed great

significance on the alleged fact K.R. knew her codefendants had a gun and were

willing to use it against Juan Velasquez because she was with them when they



shot at an apartment originally thought to be Mr. Velasquez’s prior to going to
the correct apartment later in the day. A more comprehensive recitation of the
facts would include the fact that upon Judge Deweese's inquiry, the
Commonwealth stated that K.R. was not charged for the alleged shooting of the
wrong apartment. (VR No. 1; 6/20/08; 2:37:16-2:37:24). The Commonwealth is
essentially asking this Court to place great significance on a fact that is not
supported by the record in any way other than Officer Eidem’s testimony.
Presumably one could argue that probable cause must not have existed for that
allegation or K.R. would have been charged in connection with the first alleged
shooting.

Furthermore, the record is not dispositive as to whether or not K.R. was
present for the first alleged shooting. Officer Eidem only specifically stated that
Jose Lopez shot into the wrong apartment. (VR No. 1; 6/20/08; 2:11:52). When
testifying about that incident, he stated “they drove by once” and that when
“they” found out it was the wrong apartment “they” went back. Id. The
Commonwealth and the Court of Appeals have assumed that K.R. was included
in “they.” However, a close examination of Officer Eidem’s testimony raises a real
question as to whether or not K.R. was present when the wrong apartment was
allegedly shot. Officer Eidem further testified that K.R. later directed her
codefendants to the correct apartment because she is the person who knew the
correct location of Mr. Velasquez's residence. Mr. Velasquez told Officer Eidem

that K.R. had been coming to the apartment for 3 to 4 weeks on Friday and



Saturday nights. (VR No. 1; 6/20/08; 2:26:47-2:27:20). It does not make sense
that K.R. would have been present at the alleged shooting of the wrong
apartment. She knew exactly where Mr. Velasquez lived. If she was directing
Jose Lopez and Javier Velasquez to help her get her bracelet back, she surely
would have had them take her to the correct apartment. The record is at best
ambiguous as to whether K.R. was initially present when Jose Lopez fired a gun
at the wrong apartment. Therefore, a more complete recitation of the facts is
warranted.

2. THIS CASE IS NOT ONE OF THE “CERTAIN SPECIAL CASES”

ELIGIBLE FOR RELIEF BY WRIT, AND THE COMMONWEALTH
HAS NOT ESTABLISHED GREAT AND IRREPARABLE HARM
ENTITLING IT TO RELIEF.

The Commonwealth in support of its argument that this case falls within
the “certain special cases” category, stated that the juvenile court’s decision not
to transfer K.R. pursuant to KRS 635.020(4) affects the orderly administration of
justice. (Brief for Appellee, pp. 8-13). Specifically, the Commonwealth notes that
the transfer statutes were put in place by the legislature to deal with youthful
offenders who cannot benefit from the treatment contemplated by the juvenile
court system. (Brief for Appellee, p. 10). It also focused on the fact that “the
state has a compelling interest in protecting the public from a juvenile who will
not be helped by the juvenile justice system.” (Brief for Appellee, p. 11).1t is the
Commonwealth’s contention that a substantial miscarriage of justice occurred in

this case because neither the state’s interest in protecting its citizens, the

interests of K.R., nor other juveniles for whom transfer will be sought, were
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