


INTRODUCTION

The provision of the sexual offender conditional discharge statue which
authorizes a trial court to adjudicate a claim that a defendant has failed to comply with
the conditions of conditional discharge and, if necessary, revoke conditional discharge
and imprison the defendant, KRS 532.043(5), unconstitutionally assigns to the
judicial branch a power properly belonging to the executive branch in violation of
Sections 27 and 28 of the Kentucky Constitution. Defendants respectfully request
that this Court reverse the decision of the Court of Appeals to the contrary.

STATEMENT CONCERNING ORAL ARGUMENT
Defendant requests oral argument in this case.
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STATEMENT OF THE CASE

Defendant Jones pleaded guilty to four counts of first-degree sexual abuse. On
April 5, 2001, the trial court entered a judgment sentencing him to six years’ prison.
On August 3, 2006, the trial court found that Jones violated the terms of his
conditional discharge. The court revoked Jones’s conditional discharge and ordered
him to serve three additional years in prison, minus the time already served on
conditional release.

Defendant Henley pleaded guilty to two counts of first-degree sexual abuse.
On Septeml;er 10, 2001, the trial court entered a judgment sentencing him to three
years’ prison. On March 29, 2006, the trial court found that Henley violated the terms
of his conditional discharge. The court revoked Henley’s conditional discharge and

ordered him to serve three additional years in prison, minus the time already served

on conditional release.




ARGUMENT
I.

THE ISSUE PRESENTED HEREIN IS “CAPABLE OF REPETITION, YET
EVADING REVIEW.”

According to the Department of Corrections, defendant Henley finished
serving his conditional discharge revocation sentence on April 23, 2007, and
defendant Jones will finish serving his conditional discharge revocation sentence on
March 31, 2009. The controversy on appeal is now moot.

However, this Court has recognized that its jurisdiction “is not necessarily
defeated simply because the final order attacked has expired, if the underlying dispute
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between the parties is one ‘capable of repetition, yet evading review.”” Lexington
Herald-Leader Co., Inc. v. Meigs, 660 S.W.2d 658, 661 (Ky. 1983) (quoting Neb.
Press Ass’'n v. Stuart, 427 U.S. 539, 546, 96 S.Ct. 2791, 49 L.Ed.2d 683 (1976)).
That exception to the mootness doctrine applies when “(1) the ‘challenged action is
too short in duration to be fully litigated prior to its cessation or expiration and (2)
there is a reasonable expectation that the same complaining party would be subject to
the same action again.”” Philpot v. Patton, 837 S.W.2d 491, 493 (Ky. 1992) (quoting
In re Commerce Oil Co., 847 F.2d 291, 293 (6th Cir. 1988)).

As these cases demonstrate, persons sentenced to a conditional discharge
revocation sentence will likely finish serving that sentence before this Court has an

opportunity for review. Given the time it takes for a case to work its way through the

direct appeal process, “the events giving rise to this appeal are inherently evasive of

review.” See e.g. Commonwealth v. Deweese, 141 S.W.3d 372, 375 (Ky. 2004)




(discussing the concept). The length of a conditional discharge revocation sentence
depends on the amount of time an offender has already successfully served. Inno
event may a conditional discharge revocation sentence last longer than five years.
For many (perhaps most) cases, “the challenged action is too short in duration to be
fully litigated prior to its cessation or expiration.” Philpot, 837 S.W.2d at 493.
There exists no other impediment to this Court reaching a decision on the
merits; the issue is preserved and presently squarely in this Brief.! Waiting for
another case to decide the issue needlessly wastes time, prolongs the uncertainty over
the constitutionality of subsection (5) of the sexual offender conditional discharge
statute, and threatens the finality of every sexual offender conditional discharge
revocation order. The “capable of repetition, yet evading review” exception applies

here.

! Below, the Commonwealth argued that Defendant Jones failed to provide

notice of his constitutional challenge to the Attorney General’s Office pursuant to
KRS 418.075, which “provides this court with sufficient basis to reject the challenge
in this case.” Resp. Br. at 2. Below, the Commonwealth argued that because
Defendant Jones failed to challenge the constitutionality of the sexual offender
conditional discharge at his initial sentencing hearing (years before he was revoked on
conditional discharge), “he is precluded from raising the issue now.” The
Commonwealth further argued that Defendant Jones’s “Motion to Declare KRS
532.043(5) Unconstitutional,” failed to provide the statutory or procedural basis for
the motion. Resp. Br. at 2-3. The Court of Appeals implicitly rejected those
arguments when it decided the cases on the merits, and the Commonwealth has
forfeited any opportunity to raise those arguments in this Court by failing to file its
own Motion for Discretionary Review.




IL.

THE SEXUAL OFFENDER CONDITIONAL DISCHARGE STATUTE
ASSIGNS SENTENCING POWERS TO THE JUDICIAL BRANCH THAT
PROPERLY BELONG TO THE EXECUTIVE BRANCH IN VIOLATION OF
SECTIONS 27 AND 28 OF THE KENTUKY CONSTITUTION.

On the merits, this is not a close case. The Commonwealth would have this
Court hold that judicial sentencing powers extend years after a criminal defendant has
been released from prison or completed a term of parole. The notion is repugnant; the
sentencing powers of the judicial branch do not extend that far.
The sexual offender conditional discharge statute, KRS 532.043, provides:
(1)  In addition to the penalties authorized by law, any person
convicted of, pleading guilty to, or entering an Alford plea to
a felony offense under KRS Chapter 510, 529.100 involving
commercial sexual activity, 530.020, 530.064(1)(a), 531.310,
or 531.020 shall be subjected to a period of conditional
discharge following release from:
(a) Incarceration upon expiration of sentence; or
(b)  Completion of parole.
(2)  The period of conditional discharge shall be five (5) years.

(3)  During the period of conditional discharge, the defendant
shall:

(a)  Be subject to all orders specified by the Department of
Corrections; and

(b)  Comply with all education, treatment, testing, or
combination thereof required by the Department of
Corrections.

(4)  Persons under conditional discharge shall be subject to the
supervision of Probation and Parole.




(5) Ifaperson violates a provision specified in subsection (3) of
this section, the violation shall be reported in writing to the
Commonwealth’s attorney in the county of conviction. The
Commonwealth’s attorney may petition the court to revoke
the defendant’s conditional discharge and reincarcerate the
defendant as set forth in KRS 531.060.

(6)  The provisions of this section shall apply only to persons
convicted, pleading guilty, or entering an Alford plea after
July 16, 1998.

In 2006, the legislature increased the mandatory period of conditional
discharge from three to five years. See 2006 Ky. Acts. ch. 182, § 42. Throughout,
defendants refer to the conditional discharge period as lasting five years. The
defendants in this case, however, were sentenced before the 2006 amendment and
required to serve three years of conditional discharge.

The sexual offender conditional discharge statute has three main components.
First, it automatically lengthens the sentence for sexual offenders by imposing a
period of “conditional discharge,” which lasts five years after “incarceration upon
expiration of sentence” or the “completion of parole,” see KRS 532.043(1) and (2).
Second, it requires the Department of Corrections to develop a set of personalized
“orders” that a defendant must comply with while on conditional discharge, and it
requires the Division of Probation and Parole to oversee a defendant’s compliance
with those “orders,” see KRS 532.043(3) and (4). Third, it requires the judicial

branch to adjudicate a claim that a defendant has failed to comply with the “orders” of

conditional discharge and, it authorizes courts to “revoke the defendant’s conditional

discharge and reincarcerate the defendant,” see KRS 532.043(5).




The third component, KRS 532.043(5), violates the separation of powers
between the judicial and the executive branches of government. As a general matter,
the separation of powers guarantee in Sections 27 and 28 of the Kentucky
Constitution are violated when one branch of government aggrandizes powers that
properly belongs to another branch unto itself, or when the Legislative Branch
attempts to “reassign powers vested by the Constitution in either the Judicial Branch
or the Executive Branch.” Mistretta v. United States, 488 U.S. 361, 382, 109 S.Ct.
647, 102 L.Ed.2d 714 (1989) (discussing separation of powers in the context of
federal sentencing); see also Prater v. Commonwealth, 82 S.W.3d 898, 907 (Ky.
2002) (discussing separation of powers in the context of sentencing in Kentucky).

The process of determining the scope and the extent of an offender’s
punishment is not exclusive to any single branch of government. Sentencing authority
is shared, to varying degrees, by all three branches. The authority to proscribe a range
of permissible punishments is vested in the legislative branch, the authority to select a
sentence within that range is vested in the judicial branch, and parole and clemency
powers are vested in the executive branch. The United States Supreme Court has
described the arrangement as a “‘three-way sharing’ of sentencing responsibility.”
Mistretta, 488 U.S. at 364. Nevertheless, each branch must refrain from interfering
with the sentencing authority of the other branches. See Prater, 82 S.W.3d at 909
(Although one branch of government may “participate” or “play a role” in another
branch’s exercise of its constitutional functions, Section 28 prohibits the judiciary

from exercising a “purely executive function.”)



A.

FOR NEARLY ONE HUNDRED YEARS, KENTUCKY COURTS HAVE
IDENTIFIED THE ENTRY OF A FINAL SENTENCING ORDER AS THE
FULCUM POINT WHEN THE SENTENCING POWER OF THE JUDICIAL
BRANCH GIVES WAY TO THE SENTENCING POWER OF THE
EXECUTIVE BRANCH.

The Kentucky Constitution vests the authority to impose a sentence in the
judicial branch and the authority to execute a sentence in the Executive Branch. For
nearly one hundred years, Kentucky courts have identified the entry of a final
sentencing order as the point when the sentencing power of the judicial branch to
gives way to the sentencing power of the executive branch. This Court should reject
the Commonwealth’s invitation to disrupt that case law.

In Brabandt v. Commonwealth, 157 Ky. 130, 162 S.W. 786 (Ky. App. 1914),
the Court held that the power to execute a criminal judgment is “not judicial, but
wholly executive in its nature.” Id. at 787. After a prisoner is delivered to the
custody of a jailer “under a final order of court,” any other “order or direction of said
court or any other court” is “void and of no effect.” Id. at 787.

In Huggins v. Caldwell, 223 Ky. 468, 3 S.W.2d 1101 (Ky. App. 1928), the
Court held that any attempt by the legislature to “confer upon the court...the right and
authority to commute sentences or to pardon prisoners....would violate sections 27
and 28 of our Constitution.” Id. at 1104. The parole power belongs to the executive

branch; it derives from Section 77 of the Kentucky Constitution, which “emphatically

vests in the Governor the power and authority to grant reprieves [and] to grant

pardons or to commute sentences.” Id. at 1104.




In Woodcock v. Richey, 225 Ky. 318, 8 S.W.2d 389 (Ky. App. 1928), the
Court, rejected the notion that courts have “inherent power” to suspend the execution
of a criminal judgment when the further confinement of an inmate would “gravely
endanger his health and possibly that of the other inmates of the jail.” Id. at 389. The
Court reiterated that when a jailer “receives into his custody a prisoner under a final
order of court,” the court’s power to further effect the sentence is relinquished to the
Governor and the executive branch. Id. at 390.

In Darden v. Commonwealth, 277 Ky. 75, 125 S.W.2d 1031 (Ky. App. 1939),
the Court held that the power to suspend the imposition of a sentence is vested in the
judicial branch; “a wide discretion is given to the court as to when the probative
period shall terminate, or the causes for which the probation may be revoked.” Id. at
1033.

In Lovelace v. Commonwealth, 285 Ky. 326, 147 S.W.2d 1029 (Ky. App.
1941), the Court noted a “material difference in the status of a defendant following
the verdict of guilt and his status after a final judgment has been entered and sentence
pronounced.” Id. at 1033-34. Recognizing that the power to suspend the execution of
sentence belongs to the executive branch, the Court perceived of no constitutional
problem with a statute that permitted a trial court to suspend the imposition of a
defendant’s sentence and place him on probation. Id. at 1033-34.

In Morris v. Commonwealth, 268 S.W.2d 427 (Ky. 1954), this Court reiterated

that the “sentencing of prisoners convicted of [a] crime and the parole of prisoners





































