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STATEMENT CONCERNING ORAL ARGUMENT -

Oral argument should not be necessary. The briefs sufficie‘ntlyv present
the disputed facts, issues and law. Nonetheless, counsel for Mr. Rawlings would

be honored to argue this case to the Court should the panel believe oral
- -arguments would be helpful. ‘ »
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COUNTERSTATEMENT OF THE CASE

Appellee, Charles Réwlings (“Rawlings”), does not accept the Appellants’
Statements of the Ca‘se (designa,ted as “Statement of Facts” in Interiock"S Brief).

The issue for decision: /s this action govemed by KRS 304,.394230(6)--the two

year statute of l_imitai‘ions udder the Motof Vehicle Reparatibns Actv(M VRA)?
There are four guiding considerations cohtrolling this iésue:

(1) Rawlmgs received basic reparation benefits (‘BRB”). KRS 304.39-
230(6)" expressly provides that he had two (2) years to bring his tort
claim after the last BRB payment. ‘No published Kentucky opinion
has ever denied an accident victim two years to bring his tort
claim after receiving BRB. To do so now in direct contravention of
the express wording of the statute, and by retroactively changing-a two
year limitations period to ‘one year, would be grossly unfair and
unconscionably inequitable to the rights of Rawlings;

(2) If this Court decides that the one year statute of limitations for non-
MVRA claims should apply, the one year period should be tolled when
BRB has been paid. After BRB has been paid, the one year statute
should not be applied until the tort defendant or liability insurer
establishes that BRB should not have been paid, thereby giving the
accident victim fair notice as to the shortened statute of limitations; -

(3) This Court should bring clarity and” continuity to the conflicting and
confusing Kentucky MVRA cases by reaffirming that tort liability under
the MVRA is broader than BRB coverage, in that an action may fall
within the MVRA’s two year statute of limitations even. when basic
reparation benefits are not properly payable. In particular for this case,
the MVRA's tort liability provisions specn‘lcally include coverage for
injuries from unloading, even if the same injuries would be excluded
under the BRB provisions.

(4) If this Court decides to apply the MVRA’s BRB prov13|ons to this tort
liability claim, then the Court of Appeals correctly determined that
Rawlings conduct did not fall with the BRB’s “unloading” exception. At -
the very minimum, this Court should hold that the trial court failed to
recognize that the factual issue of whether Rawlings was unloading
his tractor trailer was a dlsputed issue of material fact that precluded
entry of summary judgment against him.

! KRS 304.39-230 is attached at App. A-1.
1
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A) Factual Background:

Charles Rawl_ings_ was severely injured in an accidento_n January 27,
2005.2 Rawlings, a tractcr-trailer' driver,. delivered ,twelve bundles of scrap
aluminum to Appellant Ohio Valley Aluminum Co., LLC (referred to herein as
“Interlock”). The bundles were stacked two deep and three high on the front and
back of the trailer.’ The bottom two bundles were strapped wrth chains, the middle
bundles were'strapped with nylon straps and the top bundles were strapped with
nylon straps 4 Each bundle was 20 to 24 feet in Iength 2 1/2 to 3 feet tall and
weighed approx1mately 3, 500 pounds.’

When Rawlings arrived at Interlock’s facility, he was directed where to park.®
He and the l}nte‘r‘lock forklift d}river then disctissed a rear top bundle that had shifted
during transport.” This bundle was successfully removed and all six bundfes o.n the
rear portion of the trailer were rerhoved'withcut incident.®

The front section was very stable with no Iear\ing ‘bundles.9 RaV\rlings
loosened all the straps from ::the drivers side of the front section where they were |

ratcheted down, theh walked 'around, the back of the trailer to the passenger side,

'and slid the nylon straps off the top of the load. 10_ At this point, Rawlings had

completed all tasks necessary for Interlock to finish unloadmg the truck u

R. at1.
R. 950, C. Rawllngs Dep at 24-32, attached at App. A-5.
Id.
Id.at 73; T. Hull Dep. at 26-27, 32- .34, :
R. 950, C. Rawlings Dep. at 40-42, attached at App. A-5.
Id. at 42; D. Mathis Dep. at 15, 30.

© R. 950, D. Mathis Dep. at 15, 30.
Id. at 20.
R. 950, C. Rawlings Dep. at 47-53, attached at App. A-5.
R. 850, Aff. C. Rawlings, attached at App. A-4.
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Interlock states that “m a matter of seconds after unhooking the straps, the
aluminum bundle rolled off " Interlock Br. at 4. It further states that it was a
matter of “2 or 3 minutes” or “several mrnutes” after the forklift drrver lnserted his
forks into the Ioad before the bundle fell. Id It advrses the Court that Rawlings
had to pull on a strap that was caught, and then a bundle “slowly rolled off.”
Interlock Br. at 3 Interlock’s imaginative factual recitation leaves the rmpressron
vthat Rawhngs possibly puIIed the 3,500 pound bundle onto himself.

~ Contrary to Interlock’s Brief, Rawlrngs stated that it was a few seconds

after he: heard the forkhft engme that the bundle was knocked onto him; not a few

seconds after he unstrapped the load.

At that point, | moved to the very — to strap number five on
the passenger side, which was the last strap that goes all the way
across the top bundle, pulled it off, rolled it up, and was in the
process of rolling it when | heard a — | heard a forklift engine, |
heard the motor rev up, and within a couple of seconds, ten
seconds maybe, | heard a crunching sound from aluminum. And
the next thing | knew, | was prnned up agamst the trarler and then

down on the ground. |
R. 950,’ C. Rawiings Dep. at 51. Interlock twists the facts, |e'avi'ng out that it was
seconds after the forklift engine was heard (not after the straps were loosened)
that the bundle was knobked off.

Rawlings’ affidavit confirms this factual chronology. ‘tMy only involvement
in the unloading process of the aluminum bundle was to remove the straps prior
to unloading. vThi:s had been done se\reral minutes before the a'}Iuminum bundle
struck me2 These sworn statements ‘ef record were also omitted from

Interlock’s purported facts.

12 R. 850, Aff. C. Rawlings, attached at App. A-4 (emphasis added).
3




T am mm mE EE SN EE EI EI BN B B BB S Em o Am R R RR OFT

Even Interlock’s own witness, forklift driver Danny Mathis, stated that he
did not know what Rawling§ was doing on the other side because he could only
see his legs as he went intd the bundle. Hé further testified that the bundle may
have fallen quicker than 2 or 3 minutes after hisj forks éntered the‘load because
“everything went so fast that day.”"* These facts too are omitted by Interlock.

Appellant Rosenman’s own president, Thomas Hull, who |oaded&the. load
in question,15 when ‘asked -how he understood ‘the accident happened, stated:
“the forklift dﬁver went to unload a bundle, ahd possibly the forks were pdking
through the back side of the bundle he was unloading and maybe rolled the other
bundle off the other side.”®

Mr. Hull testified that he had over 20 years experience operating forklifts
and was familiar with the w,éy the truck in question was loaded.!” He stated that
it would be “unsafe” to “enter the Ioad of aluminum with the top layer unstrapped
if somebody is standing on ihe opposite side of the truck."'® This unsafe action
caused Charlés.RaWIings’ severe injuries."

Rosenman’s -aésérts fhat Réwlings was hurt while he was under his trailer.

This untrue statement has no support in the record.

b R. 950, D. Mathis Dep. at 25-26.

b R. 950, D. Mathis Dep. at 29-30.

15 R. 950, T. Hull Dep. at 6, 26-27, 32-34.

16 R. 950, T. Hull Dep. at 57.

17 R. 950, T. Hull Dep. at 46.

18 Id. ‘

19 Interlock also argues that the pictures taken after the accident support its factual
representations. Br. at 4, 10-11. To the contrary, Rawlings testified that the pictures
were not the same as when the accident occurred. He testified that the pictures show
“an additional third strap” that someone had placed over the bundles after the accident.
R. 950, C. Rawlings Dep. at 75. He also testified that he had released all of the straps
and chains before the forklift driver entered the load, knocking the bundle onto him.

4




Rosenman’s also falsely asserts that the accident occurred whlle Rawlings
was unloadlng aluminum bundles Agarn this |s an untrue statement As the
Court of Appeals }properly;found,and as the record sh}ows, Rawlings was not
unloading his tractor trailer.;when’ he was injured. He had already completed all
tasks necessary for Interlock’s empldyee to unload tlte v:ehlcle.20 He had spent
eeveral minutes rolling up his straps so he would be ready to rettlrn te the road.?’
In fact, he was rolling up his last strap when the forkllft‘driverwent into the load,
causing a passengerslde bundle tq come off, strikev Rawlings, pin him against
the trailer and then knock him to the ground.?

Rawlings suffered serious injuries: fractured nose; bruised lung; fractured
ribs; fractures at L1, L4 and L5; sacral facture; femoral head fracture resulting in
surgery and placement of three 6 inch screws in the hip; and, a right knee
fracture resulting in surgery and placement of six screws and a plate.?® His
medical expenses are apprexima'tely $103,000.00.%

B) Procedural Background: |

Trral of this matter was set for July 21, 2008 5 Nmety days prror to trial,
April 22, 2008, was the deadline for filing motions for summary judgment.z,6
Contravening this deadline, Interlock filed its motion for summary judgment on

June 27, 2008, and the Third-Party Defendant, Kentucky Flatbed, filed its m'otiqn

20 R. 850, Aff. C. Rawlings, attached at App. A-4.

2 Id:: R. 950, C. Rawlings Dep. at 51-53, attached at App. A-5.
2 R. 950 C. Rawlings Dep. at 51-53, attached at App. A-5.

3 Id. at 55-67: Dr. Beliveau Dep. at 5-13.

s R. at 345 (Damages List).

» R. at 227.

26 R. at 203.
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on June 20, 200.8.27 vBoth motions were based on the argument that BRB shduld
not have been paid to Réwlings, and therefore this action should have been
gdverned -by a one year s_tatute of limitations rathef than ,the’MVRA’s two year
statute of limitationsi Notably, these fnotions (only a month before the scheduled
trial) were the first-time an’_y party had argued thét BRB SHould not have been
paid to Rawlings. Thus, Rawlings had no notice whatsoever that BRB payments
were an issue unﬁl long after he would have had any oppbrtunity' to file suit within
the one year_statute of limitations had BRB been challenged.

‘The tria[ judge dismissed this action by summary judgment on the sarﬁe
day Rawlings' Response was filed in the record.?® Failing to recognize that
‘whether Rawlings was unloading was a disputed factual issﬁé, the trial judgé
based his ruling on the presumptidn that Rawlings was unloading his vehicle
when injured. Noting that the MVRA precludes coverage for BRB when a party is
injuréd while unloading a v'ehicle, the trial judge erroneously decided that tort
claims must also be precludéd under the MVRA, even when a pérty has actually |
been paid BRB under the MVRA.

The Court of Appeéls unanimously ‘held 'tha_t the icria‘l ’judge. erred in
granting summary judgment,_ finding that Rawlings was not unloadi_ng 'his vehicle
when injure'd but was prepéring it and maintainihg it for continued use on the

roadway. Thérefore, his tort claim was covered under the MVRA. Op. at 19-20.

7 R. at 568, 654.

8 R. 823. Rawlings’ asserted procedural objections to the motions for summary

judgment in that they were filed after the pretrial deadline (R. 203) and in violation of the
local rules (LCRP-53-5(D)(ii)) requiring motions for summary judgment to be filed at least
20 days prior to motion hour. R. 828-29. interlock served its Motion only two business
days before motion hour, and Kentucky Flatbed served its motion only twelve days
before motion hour. The special judge did not address these arguments.

6




As the Court of Appeals properly ruled (Op. at 8), the "MVRA is to be liberally
i‘nterpreted in favor of the eccident victim.” As such, when a_nalyzipg wttether.the
MVRA's two year statute of limitations should apply (as opposed to the one-year
statute for personalninjury ections) our Courts have prdadly applied the Act, as
|llustrated by Goodin v. Overnight Transp. Co 701 S.W.2d 131 (Ky 1985).

Addltlonally, since this case was deC|ded by summary judgment, the Court
of Appeals viewed the factual record in a light most favorable to Rawlings, the
non-moving party. Op. at 7 Summary judgment cannot be vrendered unless it
would be impossible for the non-moving party to prevail at trial under any
circumstances. /d. As the Court ot Appeals’ ruled, it is Rawlipgs that must be
given every favorable beneﬁt of interpretation under the facts and the law as to
MVRA coverage, and his right to a jury trial.

The Court of Appeals noted, Op. at 13 & 17 n§, that it is the injured

partvs conduct that is to be llberally construed in favor of coverage under the

Act not the defendant’s conduct against coverage In other words, the fact that
Interlock’s fork lift operator was unloading the alummu‘m at the time of Rawlings’
mJury does not preclude MVRA coverage for Rawlings, who was not unloadmg

After analyzmg Rawhngs conduct, the Court of Appeals correctly
concluded that he was ‘usmg” his vehicle so as to come within the purview of the
MVRA. Op. at 14-19. The facts of record clearly support this ruling.

By improperly focusing on the | forklift driver's conduct, the Appellants
argue that Rawlings was |n the “process of unloadihg" when he was injured.

This is contrary to the evidence when considering Rawlings’ conduct as required




by the MVRA Op. at 14 17 n.6. As previously mentioned, Rawllngs had
already completed all tasks necessary for unloadmg 2 The straps had already
been unfastened and removed off the load when the accident occurred minutes
later.® When he was injured, he was performing an act required for him to get his
vehicle ready to get back on the road--he was rolling his straps.’! 'l'his was
‘routine maintenance for hinl to get his vehicle road ready, akin to changing a tire
or cleaning the windshield. "

The Act broadly deﬁnes “use ot a motor vehicle” to include “any utilization

of the motor vehicle.”? In fact, as the Court of Appeals noted (Op. at 13 & 18),

.our Courts have found this definition so broad as to include the connecting of a

- tow rope or chain to the front of a disabled vehicle by a party who is then hit’-‘by

the disabled vehicle rolling forward.*®

The Court of Appeals properly analyzed the facts in a light most favorable
to Rawlings and resolved all doubts in his favor as thelaw requires. Thus, its
opinion should 'beaﬁirr_ned. _

| " ARGUMENT
A) MVRA BACKGROUND

The MVRA is to be liberally construed in favor of the accident victim:
This Court has often noted that the “MVRA is to be Iiberally interpreted in

favor of the accident victim.”* As such, when analyzing whether the MVRA’s two |

2 R. 850, Aff. C. Rawlings, App. A-4.

% R. 850, Aff. C. Rawlings, App. A-4.

31 R. 850, Aff. C. Rawlings, App. A-4.

82 /d. (emphasis added).

% State Farm v. Kentucky Farm Bureau, 671 S.W.2d 258, 259 (Ky. App. 1984).

34 Fields v. BellSouth Telecommunications, Inc., 91 S.W.3d 571, 572 (Ky. 2002);
Lawson v. Helton Sanitation, 34 S.W.3d 52, 62 (Ky. 2000).
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year statute of limitations ehould‘apply (as opposed to the one-year statute for
personal injury actions), our Courts have broadly applied the Act, as illustrated by
Goodin v. Overnight Transp Co., 701 SW2d 131 (Ky 1985)

In Goodin, like here, the trailer of a hitched but parked serhi-truck wae
being unloaded when the plaintiff was injured'.35_ Also, as in this case, the issue
was not whether ,the plaintiff was entitled to BRB, but rather whether the Court
should apply the one year statute of limitations for persona| injury actions or the
two year MVRA statute to his claim for tort liability. As here, if the one year
statute applied, the plaintiff's claim would have been untimely.

- Goodin cited Bailey v. Reeves,‘ 662 S.W.2d 832 (Ky. 1984) for the rule that
the MVRA’s two year statute of limitation (KRS 304.39-230(6)) must be given its
plain meaning “without.Iimitation.””' As such, the Court held that the injured
piaintiff's claim was governed by the MVRA’s two-year limitations period.® The
Court aptly noted the followmg that equally applies to the case at hand:
When we consrder the sntuation of a modern day personal injury
victim, confronted with questions of no-fault coverage, first party
medical and disability coverage, and workers compensation

insurance, replacing a one year statute of limitations. with a two
year statute is not unreasonable. .

1d.

With this public policy in mind, the Court stated'that the “legislature

intended exactly what it said” when it enacted the two year's‘tatute for “an action

3 Id. at 132.
36 Id.

37 /d .

38 /d. at 133.
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for tort liability” prescribed ;_in KRS 304.39-230(6). Thus, the “two years applies
to all tort.actionsf’ not abqlished by the Act (i.e., all acﬁons ofher than’thOSe
seeking recovery for BRB)'_;4o "

This Court 'covnclud;ed‘ its Goodin opinion with the following that applies
equally to the case at hand: | |

[W]e hold that the term “Usé of a Motor Vehicle” as defined
in KRS 304.39- -020(6) includes within its definitional parameters the
unloadlng of a traller in the circumstances of thls case.

Id.

This Court has also noted that “the mai‘n'reason for the addption of the
MVRA‘was to create a system to protect the interests of victims, the public,
policyholders and others.™! It has further ruled. that the “MVRA is social
legislation that must be liberally construed to accomplivsh” its objectives, includihg
to “insuré continuous liability insurance coverage in order to protect the victims'}of
motor vehicle accidents and to insufe that one who suffers loss as the result of
an automobjle accident onld_ have a source and m'eans of récovery.”42 v

B) THIS ACTION IS GOVERENED BY THE TWO-YEAR MVRA STATUTE
OF LlMITATlONS

1) Payment of BRB triggers the two-year statute of limitations:
In its Summary Judgment Order, the tnal Judge erroneously relied on State
Farm v. Hudson, 775 S\W.2d 922 (Ky. 1989). This obscure case has almost

never been cited b_ecauseli it deals not with tort liability or statute of limitation

39 Id

40 Id.

L Mitchell v. Allstate Ins. Co., 244 SW.3d 59, 63 (Ky. 2008)

2 Id. (citing Nat'l Ins. Ass’n v. Peach, 926 S.W.2d 859, 861 (Ky. App. 1996)).
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periods for tort injuries, but~rather‘whether a clajmant is entitled to BRB under the
No-Fault provisions of the MVRA.

Repa'ration ‘bfeneﬂts t;are often referred to interéhahgeably as PIP benefits,
BRB or No-Fault benefits. It is rare for the expenée of litigation to j}ustify pursuing
a claim for these benefits (fypically in the amount of $10,000) all the way to trial,
much less to the appellate level where an opinion could be :published.
Nonetheless, in Hudson, thé parties Iitigatéd the claim all vtlhe way to this Court;
the issue being whether the plaintiff was “entitied to reparations.”® The Court
concluded that he was not éntitle‘d to BRB because his condtct was not a “use”’
of a motor vehicle as contemplated by the BRB provisiéns of the MVRA.* Since

Hudson was not a toﬁ claim, the Court did- not analyze the MVRA"s tort liability

provisions.

Importantly, in contfast,to Hudson, BRB was never at issue in the éase at
hand until the trial judge rendered summar’y‘ju’d_gment based;on .his fihding that
they shouldﬂ.not have bee_n,plaid. Rawlings was paid BRB by Northlavnd Insurance
in fhé amount of $10,000 three years before the trial judge ehtered summary
judgment.* Once théSe béneﬂté were paid, only one issue remained for statute
of limitations purposes, that‘ is, was Rawlings’ claim for injuries (i.e., tort liability)
“commenced” within two years of the injury or the last BRB péymént, whichever

later occurred?*

s Id. at 923.

44 Id. ‘
5 R. 837-39 (Ex. A to Pl.'s Resp. to Mot. For Summ. J.).
46 KRS 304.39-230(6), App. A-1.
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The simplicity of this analysis was made clear in the seminal case for tort
liability under the MVRA ‘Bailey v. Reeves, 662 SW2d 832 (Ky. 1984) 41 In
Bailey, the issue was whether the two year statute of limitations of the MVRA
should apply where the plalntlff’s lnjury arose from strlklng a cow wrth hIS truck
As here, the defendant argued the claim should have been brought wrthln one
-year from the date of the accident. This Court referred to the MVRA as a
“patchwork” that included portions of the Uniform Act “here and there.”

This Court ruled that it must apply the MVRA’s Iimitations section (KRS |
304.39-230(6)) as written without adding exceptions to the positive terms of the
provision.” This Court set forth the language of the'statute as it is worded today:

An ection for tort liability not abolished by KRS 304.39-060

may be commenced not later than two (2) years after the injury, or

the death, or the last basic or added reparation payment made by

any reparation obhgor whichever later occurs.

Id. This Court stated it ’must‘ give the words of this provision “their plain
meening” withcut “edding restrictive :Ianguage”‘where it does not exist.”® As
such, the statute ‘covers any }action fovr tort Iiabvi.lity not abolished ‘by KRS 304.39-
060.”! Consequently, this Court held that the two year statute of limitations of
KRS 304.39-230(6) applied fo the action.

Bailey is directly applicable to the case at hand. Rawlings received BRB.*2

As such, the plain wording of KRS 304.39-230(6) applies, giving him two years

4 In contrast to Hudson, Bailey has been cited over sixty (60) times by published

oplnrons in Kentucky since it was rendered in 1984.

Id.
® Id. at 834.
50 Id.

5t Id. at 834-35. :
52 R. 837-39 (Ex. A to Pl.’s Resp. to Mot. For Summ. J.).

12




M I O N B N B A .

from the date of the accident or the last payment of BRB (whichever occurs later)

to commence this action for tort liability. Rawllngs filed his claim weII w:thln th|s
statutory per|od

Untll the demsnon of the trlal judgeln th|s case, out eourts have not
reqU|red an accident VICtlm to analyze whether BRB was properly pald” before
applying the two year statute of limitations to the victim’s tort claim. The trial

judge and Appellahts effectively add the following to KRS 304.39-230(6): “Before

this section may be utilized by the accident victim, the trial cotirt must first make

a determination of whether basic or added reparation payments were properly
pald " To the contrary, KRS 304. 39-230(6) must be applled as written without
adding exceptlons or restrictions.>

A recent Court of Appeals»opinion, Wilder v. Noonchester, 11 3 S.W.3d
t89 (Ky. App. 2003), confirms that, when BRB has been paid, the sole issue for
applying the statute of limitations under KRS 304.39-230 is when the last B‘RB
payment wes rhade.' ‘As.vpliainly_stated, “the date_ the PIP provid‘er. made the last

payment to the medical s"er»vice provider begins the running of the two-year

statute of Ilmltatlons "4 The court further ruted that:

[1If reparatlon benefits, such as PIP payments, have been
paid, an action for further benefits, may be commenced not later
than two (2) years after the last payment of benefits.

Id. at 190 (emphaSIs added).

Thus, “if’ PIP/BRB has been paid, then the last PIP/BRB payment

- controls the statute of limitations issue. Again, there has_ been no Kentucky case

53 Bailey v. Reeves, 662 S.W.2d 832, 834 (Ky. 1984).
54 Id. at 190.
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requiring an analysis of whether BRB was “properly paid” before the two year
statute will be applied The trial judge’s decis’ion to diSmiss this action on the
basrs of whether BRB should have been paid was not only contrary to the
exnstmg case law, but also wolated the rule that the Act is to be “lrberally
interpreted in favor of the acmdent victim.”* |

Since the MVRA is to be liberally construed in favor of the eooident victim,
when analyzing whether the Act’s two year statute of limitatiohs should apply, our
Courts (like the Court of Apoeels in this case) have broadly applied the Act's two-
year Iimitations period, as ‘illustrated by Goodin,>® previously dis‘cussed. -The
MVRA'’s statute of limitations should not be given a restricted meaning.”’

Even Hudson’s holdihg is in accord with this principle, as it did not restrict
an accident victim’s right to bring a tort claim uhder the Act’s two year statute of
Iirhitations Instead, it held simply that the plaintiff was not entitied to BRB under

a “use” analysis. The Court left unaddressed whether the plalntlff would have
been able to bring a tort clalm under the Act's two year statute of limitations. It
also.left unaddressed whether the plaintiff would have been entitied to BRB
u'nder a f‘maintenan_ce” or “ownership" ahalysis,v.a_s»» discussed later in this Brief.

The trial.judge’s'decision to dismiss Rawling’s claim based on Hudson effectively

> Fields v. BellSouth Telecommunications, Inc., 91 S.W.3d 571, 572 (Ky. 2002);
Lawson v. Helton Sanitation, 34 S.W.3d 52, 62 (Ky. 2000).

56 701 S.W.2d 131 (Ky. 1985). :

57 Troxell v. Trammell, 730 S.W. 2d 525, 527-28 (Ky. 1987).
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Such analysis is entirely contrary to the “purview of the Act” which is to redress

“motor vehicle accident victjms“ not motor vehicle acci.den'tdefendants..58

~ In summary, this case was filed within two years after the injury or the
‘last BRB payment as requ'ired by KRS 304.39—230(6) and BaileyL” The trial
judge’s rellance on Hudson,’ a case where BRB payments were never pald is
misplaced. In the case at hand BRB was paid to Rawlmgs and this actlon was
filed March 8, 2006 (R. 11), well-within two years of the injury (January 27, 2005)
and the last BRB payment (September 27, 2005).

The Appellants fail to cite a single case for the proposition that, after BRB

“has been paid, a trial court should determine whether such benefits were

properly payable before an accident Victim’s. tort claim will be covered by the
Act’s two year statute of limitations, KRS 304.39-230(6).

With the pilain wordi‘ng of the statute and the cases against them, the
Appellants utilize},a fairness:‘ based afgument: it would be unfair }_to Vthem for the
Act’s ‘two year statute to apply to an accident victim’s tort claim ‘uhtil a
determination is made that BRB was properly paid.

This argement has multiple problems. First,‘ the s'tatllj;cev and the case law
do not support it. There is no Kentucky case or statute supporting the 'trialhcour:t’s
decision to festrict § 230(8) by requiring a determination of whether BRB Should ‘
have been paid before applying the statute, Bailey directly contradicts this

approach.®!

% Bailey, 662 S.W.2d at 835.
» 662 S.W.2d 832 (Ky. 1984).
6 775 S.W.2d 922 (Ky. 1989).
6 662 S.W.2d at 834.
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Second, when decfding between favoring the defendant or the accident
victim, fhe fairness analysis alwayg must come doWn in favor of fhe éccidént
victim.%2 It is the injured p:arty’s conduct that}is to be liberally constrﬁed_ in favor
of coveravge.63 “The plaintiff is the victim of the motor vehicle accident and is
within the class whomvthe Act fs designed to profect.”64 | o

Thir_d, the Appellants’ argument also defeats the purpose of thevAct. The

Act is purposed to encourage medical treatment and rehabilitation and to.reduce

the need to resort to litigation.5> Under the Act, the accident victim has two /years
to obtain needed treatment and attempt to resolve his ﬁ:_laimshort of litigation.®
Under the Appellan’ts’ interpretation of the Act, theAaccident victifn would
never be safe using the twq years td get treatment for his injuries and to aftempt
to négotiate his claim and refrain from litigation. If he waits beyond_ one year to

file suit, he does so at his own peril because the trial court will have the

-opportunity to decide whether BRB was “properly payable” when the tort claim is

filed. If the court .d‘ecides,l theée benefits should not have been paid, then the

accident victim’s two year statute of limitations is lost, and the one year stétuté of

limitations is retrdactively appﬁed aftér it has already passed. N

In other words, the Appellants believe that, althbugh an accident victim
has been paid BRB (which solely originates from the MVRA), his tort claim can
be fairly and lawfully excluded from fhe Act. They believe that the acéident victim

can be fairly and lawfully barred from bringing a tort claim by applying the one

62 Fields v. BellSouth Telecommunications, Inc., 91 S\W.3d 571, 572 (Ky. 2002).

6 Fields, 91 S.W.3d at 572.

64 Bailey, 662 S.W.2d at 835,
65 KRS 304.39-010. \
“ Bailey, 662 S.W.2d at 834.
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year statute of limitations for personal i mjunes which passed while the vlctlm was

I,J utilizing BRB paid under the Act to: get medical treatment for his injuries -as
IL' | contemplated by the Act. " ThlS grossly unfalr scenario -has ‘hever happened
]l before in a publlshed opinion; it is neither the law of thls Commonwealth nor the
IJ legislative intent based on the purpose and plain .wording- of the Act
ILJ Nonetheless, this is what happened to Rawlings’ claim in this case.
The trial judge erroneoqsly states that Rawlings’vreasoning regarding
l‘: BRB being the trigger is flawed because if no BRB payments Wele" F’*’=‘i‘3|"‘heh
I Rawlings would not be under the Act. Thus, the argument goes, he_cann'ot be

under the Act Simply as a result of BRB being paid. Op. at 3. The simple answer
' ! to this point is that § 230(6).provides two years from the last BRB payment or the"
date of the injury. If BRB was not paid, Rawlings would have still had two years

from the date of the injury.”’

The real point here is that if BRB is not paid, then an accident victim (like
Rawlings) is subject to establishing that “the _injury” arose under the Act; the

difference being that BRB payments under Kentucky law originate from only one

source, the MVRA, whereas personal injuries can obviously arise from inside or
, ) * .

outside of the Act. Thus, if BRB payments are made, the accident vi.cti'm is

under the Act; if BRB payments are not made, the accident victim may or may

not be under the Act.
| r vehicle

The analysls to th|s pomt is a simple one. Rawllngs was a moto

ident victim who was pald BRB. KRS 304.39- 230(6) plainly provides two
iden

acc
ort claim after the last BRB payment. The

purpose of the
years for him to file his t
(Ky. 1987).

67

See Troxell v. Trammell, 730 S.W.2d 525
AT
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Act is achieved by giving the accident victim two years Rawlings filed his claim
within two years of the Iast BRB payment Consequently, the trial judge erred in
granting summary Judgment based on the one year personai injury statute

The remaining arguments need only be consrdered if this Court decides
that BRB payment is not a trigger for application cf the two year statute of

limitations under the Act.

2) If payment of BRB does not trigger the MVRA’s two year statute,
such payment should toll the application of the one year statute of
limitations until a determination is made that such benefits were not
properly payable }

If this Court dec1des that the one year statute of limitations for non-MVRA
claims should apply, the one year period should be tolled when BRB has been
paid. After BRB has been paid, a one year statute of limitations should not be
applied until the tort defendant or liability insurer establishes that BRB should not
have been paid, thereby giving the accident victim fair notice as to the shortened

statute of limitations. Until the tort victim has “actual notice” that he is no longer

under the MVRA'be'c"ause BRB was not nroperly ’payable, the statute-of

limitations should be tolled. See Vandefto// V. Ccmmonwealth of Kentucky,

Transp. Cab,, 110 S.W.3d 789 795 (Ky. 2003),(agreeing that a statute of

limitations should be tolled when the action of another party conceals the

~ claimant’s right to bring a claim within the proper statutory period).-

The Appellants do not dispute that Rawlings received $'110,000 in BRB
payments, nor do they dispute that BRB payment is the statutory trigger for the

two year statute of limitations in KRS 304.39-230(6). Nevertheless, they argue

- 18




that his claim s‘ho_uld be | restricted to a one-year statute, even though he
justifiably relied upon BRBV‘payments. to trigger thé two yeér statute.

A reasonable accide'nt victim should nbt have to, .énd norma"y would not,
“second guess” hiS receipt of BRB beneﬁts. ‘ These benefits help him. They’
allow him to obtain prompt, necessary medicél care for his injurieé. They allow
him’to obtain prompt'payment for wages he has lost as a result of his injuries.
They allow him time to try fo resolve his. claim and avoid ‘litigati.ori by giving him
time to medicalfy treat and heal from his injuries, and then negotiate his claim in
good faith before filing suit only if necessary.

In other words, payment of BRB acco‘mplishzes what the Act designed

them to accomplish.® In sum, they help protect “the interests of victims” and

‘they simplify and speed up the process for providing compensation without the

need for resorting to,litigatioin.69

The Appellants’ approach woLlId require the »BRB repipie_nt to “second
guess” his réceipt of BRB benefits. He could never fee["safe using the Act’s two
yéar'statute for timé, to treat for his injuries and :nego'tiate his 'claimv in good faith,
for feér that his suit may be .Considered untimely if it is Iéter deferr‘nined that BRB
was not “properly payable.” Thus, an accident victim would always have to file
suit-within one year (regardless of his receipt of BRB) if he wanted to insure that
his suit would be co'nsidered; timely filed. This interpretatién sfands the MVRA on
its head as it ehcouréges, rather than discourages, litigation, kand it protects the

tortfeasor and the liability insurer, rather than the accident victim.

68 KRS 304.39-010; Progressive Max Ins. Co. v. Nat| Car Rental Sys., 320 S.W.3d,
320, 322-23 (Ky. 2011); Mitchell v. Allstate Ins. Co., 244 S.W.3d 59, 63 (Ky. 2008).
8 Mitchell, 244 S\W.3d at 63.
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lJ— Consequently, if this Court decides that it must be determined whether
1 BRB was “propeyrly paid” before the proper stafute of limitations can be
retroactively applied, then the Court should apply equitable tolling so thatrthe

limitations period does not start to run until a court has determined whether BRB

was in fact paid properly By applying eqwtable tolling pr|n0|ples this Court
I_ would Stl” accomplish the purposes of the Act because accident V|ct|ms would

not have to rush to suit Wlth[n one year when they are paid BRB.

L__E
-

In Nanny v. Smii‘h, 260 S.W.3d 815, 818 (Ky. 2008), equitable tolling of a
statute of limitations was ‘held appropriate where a _parfy would be clearly

prejudiced (i.e., the statute would otherwise expire) by circumstances that are

beyond that party’s control. Likewise, actions of a liability carrier may toll the

limitations period.”

In light of the MVRA's stated purposes as interpreted by this Court, and

the relationship between the reparation obligor's payment of BRB and the
accident victim's tort claim against the tortfeasor (handled by his liability i'nsurer),
BRB payment should be construed as a p‘resumpt‘ive finding that the MVRA's two
yeér statute of Iimitations applies to the victim’s tort claim. This presurﬁ'ption
could be later overcome By a judiCiaI finding. that BRB payments were not
""properly payable,” but the limitations peridd would be tolled until such final
judicial determination is made. Otherwise, the MVRA’s intent to help the victim

and to reduce and avoid litigation if possible is completely frustrated. “Diécerning

™ Millerv. Thacker, 481 S.\V.2d 19 (Ky. 1972).
| 20
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and effectuating legislative intent is the first and cardinal rule of statutory

construction.””!

Moreover, at the time Rawlings filed his claim (and even currently), no
published. Kentucky opinioh has held that a BRB recipient does not.Have twb
years to file his tort claim, as expressly recognized in KRS 304;39-530(6). Uhder
Kentucky law, ‘_‘the law in :'effect on the date of injury cohtrols the rights and
obligations of the parties.””” As Rawlings followed the law,” as it eXiStéd ét tﬁe
time of his injyury, his claim should not be barred if this Court decides that KRS
304.39¥23Q(6) should now :be interpreted to not trigger the two year statute of

limitations under the MVRA;

3) Tort liability coverage under the MVRA is broader than BRB
coverage: '

This Court should bring ._clarity and continuity to the conflicting and ‘confusing
Kentucky MVRA cases by reaffirming what it previously held in Troxell:” tort
liability coverage under the MVRA is broader than BRB c‘:okverage. Stated more
particularly for this 'ca‘se-,' a tort action may fall Withih the MVRA’s two year statute
of limitations even when basic reparation benefits ‘are not properly payable;

KRS 304.39-020(6), the: MVRA section deﬁniﬁg ;‘use 01"' a fhotor vehicle” to
exclude certain loading aﬁd unloading, is expressly limited to basic reparation

benefits”® In other words, KRS 304.39-110(1)’® (the compulsory liability

n Saxton v. Com., 315 S.W.3d 293 (Ky. 2010).

7 Johnson v. Gans Furniture Indus., Inc., 114 S.W.3d 850, 854 (Ky. 2003).

» KRS 304.39-230(6); Wilder v. Noonchester, 113 S.W.3d 189, 190 (Ky. App.
2003))

7 Troxell v. Trammel, 730 S.W.2d 525, 527 (Ky. 1987).

s App. A-2. ,

7 App. A-4.

21




BN SN SN SE SN EE Em SR Em R

- -

insurance provision) is broader than KRS 304.39-020 (the basic. reparation
benefits provision) in that:it expressly provides coverage for “use of a ’sec.ured
vehicle” as well as for ownership, maintenance, loading and unloading. Thus,
an action for tort liability may fall within the two year statljté of limitations of the
MVRA even wheh BRB'is hot payable.

In addition to the BRB subsection of the MVRA (KRS 304.39-020), the Act
also has subsections pertaining to liability coverage for tort liability, including
KRS 304,39-110(1) (settihg forth the standards for minimum liability coverage)
and KRS 304.39-230(6) (setting forth the two-year statute of limitations).‘ Critical
to the issue at hand, when setting forth the minimum liability requiremeﬁts for tort
Iiability, KRS 304.39-110(1) does not have the restrictive terms found in the BRB
subsection. Instead, it providés that “security for payment of tort liabilities is
fulfilled” by either:

(1 . liability coverage of not less than .twenty-five thousand
dollars (%25, 000) for all damages arising out of bodily injury
sustained by one (1) person . . . as a result of any one (1)
accident arising out of ownership, ‘maintenance, use,
loading, or unloading, of the secured vehicle; or

(2) Single limits liability coverage of not less than sixty thousand
dollars ($60,000) for all damages whether arising our of bodily
injury or damage to property as a result of any one (1) accident
arising out of .ownership, maintenance, use,:loading, or
unloading, of the secured vehicle.

KRS 304.39-110(1) (emphasis added).

Under these provisions pertaining to tort liability, coverage is provided not

only for “use of the secured vehicle” but also for “ownership”, “maintenance”,
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“loading”, or “unloading” without any restrictions on those terms. Stevenson v.

Anthem‘Cas. Ins. Group, 15 S.W.3d 720, 721-22 (Ky. 11999).
The present statute mandates minimum liability coverage

“for all damages ... arising out of the ownership, maintenance,

use, loading, or unloading, of the secured vehicle ...” KRS 304.30-
110 (1), o |

Id. (emphasis added). Thus, MVRA coverage is mandated for “all damages .

arising out of ownership, rhainten’ance, use, loading, or unloading, of the

secured vehicle KRS 304;39-110(1) (emphasis added).

It is only in the BRB subsection (KRS 304.39-020(2) & (6)) that the

* phrase “use of a motor vehicle” is defined to include and exclude certain types of

load?hg, unloading, repairing, servicing and maintaining. In Contrast, in the tort
liability subsection (KRS 304.39-110(1)), the terms maintenance, loading and
unloading are all used as separate and distinct terms from “use of the secured
vehicle,” and none of them are restricted.

Similarly, in the statute of limitations subsvectio.n'for tort Aliability (KRS
304.39-230(6)), there is no restriction for claims ihvdlving only the “use ofé motor
vehicle.” Instead, éll claims for “toﬁ liability” get the benefit of fhe two-year -
limitations peri‘od" except those claims ‘for_ BRB under KRS 304.39—060. The
period of Iimitétions is two years from the date of injury or the date of the BRB
payment, whichever later occurs.”

Moreover, the statute of limitations subsection. (KRS 304.39-230) has é
different subsécﬂon that applies to claims for BRB, KRS 304.39-230(1). Again,

subsection (6) provides the limitations pe'riod for actions for “tort liability” while

7 KRS 304.39-230(6).
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'subsection (1) provides the limitations period for actions for BRB.” This statutory
structure further shows that the Act ciearly has. distinct coverage for tort liability
on one hand,_and BRB on»\the other. Consequently, just because a claimant
is not entitied'to BRB does not méan he is similarly not entitled to 'the Act’s
broad coverage for tortliability. |

In summary, in addition fo the basic reparation subsection of the MVRA,
the Act also has broader subsections pertaining to liability coverage for tort
liability, including KRS 304.39-110(1) and KRS 304. 39-230(6) As this Court
stated in Troxell, the Act encompasses more than just BRB:

, The 'Motor Vehicle Reparations Act is remedial legislation for
motor vehicle accident victims much broader than just basic
reparation (or- no-fault) benefits. Among other things, it also
provides for compulsory liability insurance (§ -110) and
underinsured motorist coverage (§ -320), both of which are

provisions that still apply whether or not the insurer rejects no fault
coverage.
Troxell v. Trammel, 730 S. W 2d 525 527 (Ky. 1987) (emphasis added) ‘
As stated in Goodm and Bailey, the prov:snons of the MVRA should not
be given a restricted meaning. Instead, the Act must. be iiberaily interpreted in

favor of the accident vnctim "19

Consistent W|th this pohcy, our courts have broadly found tort liability -

coverage under the MVRA for injuries arising from tripping on a utility pole guy—

8 Subsection (2) also applies a limitations period for BRB, but only when the

accident victim dies. KRS 304.39-230(2).
ke Fields v. BellSouth Telecommunications, Inc., 91 S.W.3d 571, 572 (Ky. 2002);
Lawson v. Helton Sanitation, 34 S.W.3d 52, 62 (Ky. 2000).
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wire located near a parked.car,® moving a battery from one car to another,}! and
trying to connect a tow rope or chain from one vehicle to _va_.nother.sz

| - As theirecord showe, Rawlings was rolling‘up straps attached to the stde
of his flat—bed trailer when the injury occurred ae a result of |nteﬂock"s unloading
it.** Thus, he was maintaihing or servicing his truck as he must custo'marily do to
travel on the roadway and prepare for the next Ioad.é4 B

As stated above, the tort liability statute (KRS 304.39-110(1)) not only

provrdes coverage for unloadlng but also for maintenance of the secured vehicle.

As such the MVRA prov1des coverage for Rawlings for. multlple reasons beyond

‘the trial judge’s Irr_nrted analysis of the phrase “use of a mot.o‘r vehicle” under the
BRB statute. Consequently, even if this Court believes that R’aWI‘ings should not
have been entitled to BRB based on a use—of-the-rhotor—vehicle anatysis, he
should still be entitled to the broader coverage under the Act. for tort liability
coverage for his damages. |

The Appellants use Tmost of their briets arguing the same point: there
should be no coverage und\er the Act unless the accident arises frornthe “use of

a motor vehicle.” They ha-ve to-make this argument because it is the basis of the

trial court's opinion. He utilized the Act's “use of a motor vehicle” definition (§

020(6)) to conclude the Act did not cover Rawlings.*

80 Fields, 91 S.W.3d 571 (Ky. 2002).

B Kentucky Farm Bureau v. Gray, 814 S.W.2d 928 (Ky. App. 1991).

82 State Farm v. Kentucky Farm Bureau, 671 S.W.2d 258 (Ky. App. 1984)

8 R. 850, Aff. C. Rawlings, attached hereto at App. A-4.

84 . Id

85 Kentucky Flatbed asserts that the Court of Appeals never made a finding that
Rawlings was using his vehicle as a motor vehicle at the time of his injury. This is
incorrect. At page 13 of the Court of Appeals Opinion, the Court states “our focus then is
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As shown in this section of Rawlings’ Brief, the Appellants are incorrect in

- asserting that there is no tort coverage under the MVRA unless the injury arises

from the “use of a motor ;ve.hicle." In fact, this Court stated _'in Bailey that tHe
‘MVRA extends the statute of limitations for tort claims to two year for: accidents
arising from “the ownership, maintenance_ or use ef a mofor vehicle.”¢
Thus, injuries under vfhe MVRA can arise from oWnérsldip or maintenance of a
motor vehicle regardless of “use.” Moreover, they can also arise from loading
and unloading as weII under§ 110(1)

Since the statute expressly says it, no oh_e can-reasonably question that
the MVRA has a tort liability provision that provides co\)erage for-all bodily injury
damages “arising out of ownership, maintenance, use, loading or unloading” of a
secured vehicle.”’

 As previously noted, Troxell explai‘ns‘ that ‘the MVRA is “broader]than just
basic reparation (or no fauit) benefits” in that» i{ provides “among other things, .
for compulsory liability insufrance 8 '110) L |
Rosenman’s arguedito the Court of Appeals that KRS 304.39-020 states

that its definitions are for the entire “subtitle.” This is not a novel point and does

whether Rawlings was using his tractor-trailer as a vehicle at the time of the accident.”
Again, at page 14, the Court of Appeals states “we must determine whether his actions
constitute use of his tractor-trailer as a vehicle.” Without question, the Court of Appeals
focused its analysis on whether Rawlings was using his vehicle as a motor vehicle when
he was injured. Moreover, after several pages of analysis specifically on the “use” issue,
the Court found that he was using his vehicle as a vehicle at the time he was injured:
“Our analysis inexorably Ieads to the conclusion that Rawlings’s actions . . . were
encompassed in the term “use” of his vehicle and, thus, he was engaged in an activity
covered by the MVRA.” Op. at 18-19. -

% °  PBailey, 662 S.W.2d 832, 833 (Ky. 1984) (emphasis added)

S KRS 304.39-110(1) (emphasis added).

58 Troxell, 730 S.W.2d at 527.
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not contradict Rawlings’ arguments in the least. The Act is replete with
provisions for BRB; not jusf § 020, so obviously the terms defined in § 020 must
apply to the rest of the BRBf tprovisione in the subtitle. Rawlings has not argued to
the contrary.

The critical point is that the Act also has broader prowsmns such as § 110
as this Court recognized in Troxell.. That § 020 primarily addresses BRB is
indisputable when it is read in its entirety. But as stated by this Couft in Troxell, §
110 is broader than the BRB provisions in the Act, wherever those provisions
may be foun.d. How is it bfoader? It is broader in thaf it mandatee tort liability
not simply for “use ofa motor vehicle” (regardless of how that term is defined) but
for damages ansmg out of ownershlp, maintenance, use, loading, or unloadlng”
of a secured vehicle.®> It is hard to imagine how § 110 could be argued to the
contrary, uniless its terms are simply ignored.

There -are two additional, important points regarding the‘ interaction
between § 110 and ‘§ 020. First, § 020 hae in quotes the various teijms it defines.
The one that is in questioﬁ here is “use _o'f'a mofor vehicle” as defined at §
020(6).' The phrase “use of a motor vehicle” ivs found in six sections of‘the MVRA
all of which hot surprisingly deal directly with BRB.

§020(2)  (definition of BRB)

§ 030(1)&(2) (right to BRB)

§ 040(2) (obligation to pay BRB)

§ 050(1) (priority of security for BRB)

§ 060(1) (abolition of tort liability where BRB has been provided)
§ 100(2) (requiring insurance contracts to provide BRB)

® KRS 304.39-110.
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The phrase “use of a motor vehicle” is not found in § 110, the compulsory
liability provision. Instead, it states that liability coverage m‘ust be provided for
damages “arising out of ownership, maintenance, use, Idading or unloading” of
the secured vehicle. Consequently, by the plain terms of the MVRA, § 110 is
broader than the BRB provisions in that an éccident victim making a tort claim is
not limited to only damages “arising from the use of a motor vehicle.”
Secqnd, even if a sirained argument could be made that the definition of
“use of a motor vehicle” in § 020(6) must be applied_to'§’ 110, it still would not
diminish § 110’s broader application. Under this strained argument, § 110 would
effectively read (with the brovisions from § 020(6) added) that liability coverage
must be provided for damages arising from:
- Ownership of a secured vehicle;
- Maintenance of a secured vehicle
- Use of a secured vehicle as long as that use ‘does not include
conduct within the course of a business of repairing, servicing or
~ otherwise maintaining motor vehicles unless the conduct occurs off
. the business premises, or conduct in the course of loading and
unioading the vehicle unless the conduct occurs whlle occupymg,
entering into, or alighting from it.
- Loading a secured vehicle;
- Unloading a secured vehicle.
When the iliogical combination of §1 10 and § 020(6) is actually set forth in
this manner, it is readily evident that applying the “use of a motor vehicle”
definition from § 020(6) makes § 110 ambiguous and impossible to consistently

follow. Under this incompatible yoking, liability coverage would have to be

expressly provided for “loading” and “unloading” with no restrictions and for “use”

| unless the use of the vehicle included “loading and unloading” not occurring while

occupying, entering into or alighting from the vehicle. Can anyone rationally
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argue that this is what the’legislature-intended’? Such an interpretation ,Iea‘ds to
“an absurd b'r wholly unreasonable conclusion,” whi.'ch is expressly p.rohibited.90 |

| Again, it weuld appear obvious that § 110, as Troxell states,. is broader
than the BRB subsections and that the BRB definition for “use of a motor vehicle”
from §7 020(6) cannot rationally be inserted into § 110'to limit and restrict its .plain
terms. By the express terms of § 110, Rawlings is entitled to liability coverage for
his injuriesﬂas long as theyf{arose from ownership, maintenance, use, loading or
unloading p_f his seeured m'ptor‘vehicle. The Appellants.and the trial court even‘
agree that Rawlings injuries arose from unloading. Rawlings would also argue
his -injuries. arose from maintenance, ownership. and use of his vehicle. In the
final analysis, he has multiple grounds for coverage under the compulsory Itabil’ity
section of the Act (§110). '

ln summary, as shown by the foregoing analysis, a tort action may fall

within the MVRA’s two year statute of Ilmltatlons even when BRB is not properly
payable. ThIS is because the MVRA's tort I|ab|l|ty prov:smns prowde broader
coverage than the BRB provisions, and speCIflcalIIy _cover Rawlings for
unloading, ownership or maintenance even if this,CoUrt.,determine_s_that he <:tid ‘
not meet the “use” definition .under the BRB section.

4) Summary Judgment was inappropriate when there was a genume
issue of material fact as to whether Rawllngs was unloading his
vehicle at the time of the accident. |
In short, the Appellants argued below that Rawlings was unloading the

trailer: Rawlings argued he was not. At a minimum, this created a factual issue

for the jury to resolve. “Even though a trial court may believe the party opposing

®  Bailey, 662 S.W.2d at 834.
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the motion may not succeed at trial, it should not render a summary judgment if
there is any issue of material fact. "1 The “court must view the record in a light
most favorable to the party opposing the motion for summary judgment and all
doubts are to be resolved in hrs favor.”?
| The Summary Judgment factually statesthat RaWIin}gs \rvas “in the course
of releasing the tie-doWns on the aluminum to unload the carge” yvhen irtjured.93
Similarly, it states he was “injured when ta bvunétle of aluminum fell from his truck
and struck him as he unfastened tie-downs securing the load of aluminum.”
This recitation of facts is not Rawli.ngs’ testimony as to what happened.

As the Court of Appeals properly fouhd, Rawlings was no longer involved
in the uhloading process when the accident occurred. Instead, he was rolling up
his trailer straps that had already been unfastened and removed off the. load.*®

Rawlings was not preparing his trailer for unloading. He had already completed

all tasks necessary for unloading.” Agam the evidence of record shows that he

was rolling upthe vehicle straps when the |njury occurred.97 This was part of the
routine maintenance that he must Customarily do to travel on the roadway and

prepare for the next load.”®

n Follett v. Gateway Regional Health Sys., Inc., 229 S.W.3d 925, 928 (Ky. App.
2007). ‘ : ' ' ‘
& - Follett, 229 S.W.3d at 928.

3 Op. at 1-2.

94 Id., Op. at 3.

9 R. 850, Aff. C. Rawlings, attached hereto at App. A-4. ,
% R. 850, Aff. C. Rawlings, attached hereto at App. A-4.
7 R. 850, Aff. C. Rawlings, attached hereto at App. A-4.
% R. 850, Aff. C. Rawlings, attached hereto at App. A-4.
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Unlike the plaintiff in:-Hudson,” who was still completing an act that had to
be done before the truck .icould be unloaded (i'.‘e., removing a chain that held
down hi‘s load), Rawlings. was doing an acf thaf was unnecessary for the
unloading of ‘his truck. flln fact, even if the straps hadv remained unrolled,
Interlock’s unldading of the truck wodld have been unaffécted. :

Based on the premise that Rawlings was uhloading his‘vehicle, the ftrial
judge concluded he was -ndt making:“use of a motor vehicle” because the BRB
étatdte (unlike the tort Iia_bility statute § 110) excludes conduct in the course of
“Idading and unloading” unless the conduct occurs while “odcupying, entering
into, or alighting from” the vehicle.'"

- Even uddér the MVRA’s ‘use of a motor vehicle” BRB vprovisions, if
Rawlings was not “loading For unloading” his vehicle, he would come within the
Act because it broadly defines “use of a motor vehicle” to include “any utilizatidn
of the motor vehicle.”*" In fa-ct, our Courts have found this definition so broad as
to include the connécting of ar tow rope or chain to the fron_t of a disabled vehicle
by a party who isr then-hit by the disabled vehicle rolling forward.'*

‘We construe subsection (6) of KRS 304.39-020 as
embracing the activities being performed by the decedent at the

~ time of his death. He was utilizing his vehicle in trying to get it to

a service station for repairs. He being a user of the_vehicle at the

time of his accident, the appellee is primarily liable for basic

reparation benefits.

Id. at 259 (emphasis added).

” 775 S.W.2d 922 (Ky. 1989).

100 KRS 304.39-020(6)(a).

101 Id. (emphasis added).

102 State Farm v. Kentucky Farm Bureau, 671 S.W.2d 258, 259 (Ky. App. 1984).
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Analyzing the facts i;n a light most favorable t.o Rawlings and ‘resolving all
doubts in his favor as the law requi'res,'he was-not “unloading” hiyvs vehicle when
the accident occurred. He had completed all steps ne‘cessary for the trailer to be
unloaded by Interlock’s employee. It is the injured party’s con'du.ct that is to be
liberally construed in favor of coverage under the Act not the defendant's
conduct against.coveraié:;e.“_’,3 ' . |

In other wcrds, the ‘fact that Interlock was unloading does not pfeclude
coverage for Rawlings, who Was not unldading.lo“' Fields best shows the
principle as the defendant's- conduct there had hothing to do with usero‘f a motor
vehicle. Instead, the defendant was sued for negltgent placement of a guy-wire
anchor for a. utitity pole.!® Even though no vehicle came into contact with the
guy-wire anchor, the plaintitf tripped over it while in the process vof entering ihto
her car.'® The Court concluded that the claim came within the Act's two year
statute of limitations based on the plaintiff's conduct even though the-
defendant’s alleged negligent placement of the guy-wire anchor would not

normally ‘come within the Act17 Unqu_estionably, the. claim based on the

103 Fields v. Bellsouth Telecommunications, 91 S.W.3d 571 (Ky. 2002).

14 As stated in Bailey, “the plaintiff is the victim of the motor vehicle accident and is
wuthm the class whom the Act is designed to protect, regardless of whether the tortfeasor
is a motorist or nonmotorist.” 662 S.W.2d at 835. This is why coverage is found even
where the defendant's conduct is completely unrelated to a motor vehicle. Wilder v.
NoonChester, 113 S.\W.3d 189, 190 (Ky. App. 2003) (coverage found where the
defendant was sued for failing to control horses that were hit while standing in roadway);
Kentucky Farm Bureau'v. Hall, 807 S.W.2d 954, 955 (Ky. App. 1991) (coverage found
where the plaintiff was injured by a rock propelled by a lawn mower); Fields, 91 S.W.3d
at 572 (coverage under the Act against defendant for negligent placement of a guy-wire).
105 Id

106 Id. at 573.

107 ld. at 574.
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defendant’s negligent conduct would not have come under the- Act but for the
conduct of the plalntlff | |

erewrse, srnce RaWiings was not unioading the vehicle at the time of this
accident, heisﬁ covered under the Act's th y‘e'ar statute of limitations, regardiess
Aof the fact that Interlock»Was un'loadingvthe trailer At a minimum there is a
genuine |ssue of material fact as to whether he was unloading, which should
have precluded entry of summary judgment in thrs case.

Moreover, even if : Rawlings conduct could echude_ him from BRB
coverage for “use of a motor vehicle,” he would have ‘stili been entitled to BRB
coverage for injuries from the ownership or maintenance of a motor vehicle. This
was not analyzed by the lower courts. |

As previously.explained, KRS 3‘04.39—020(6)‘ only refers to \“ioading and
unloading” when |t defines the term “use cf a motor vehicle.” This “use of a
motor vehicle” definition expressly excludes “Ioading 'and -unloading’i unless the
conduct occurs whiie occupying, entenng into, or- alighting” from the vehicle 108
However, with regard to a claim arising from "ow‘nership" or malntenance” of a
motor vehicle, there is no simiiar Iimi_tation.. o

Since th.e Act is to be iiberally ccnstrued in favor of the accident victim the
coverage analysrs for BRB under the Act is: Dld the acC|dent arise from either
(1) ownership of the motor vehicle (2) malntenance of the motor vehlcle or (3)
use of the motor vehicle? |f’ the answer is “yes” tovany- one of these three, then

coverage for BRB applies.

108 KRS 304.39-020(6).
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The effect of the Summary Judgment Order is to burden accident victims
with additional requiremehts not found in the MVRA before they can obtain its

benefits. The Order correctly notes that the MVRA covers injuries érising from

ownership, maintenance or use of the motor vehicle.!” However, the Order then

indicates there is no éovefége unless the plaintiffs conduct is considvere'd “use of
the vehicle.”!1® Requiring:' that ve'hicle.maintenance be related to its use as a
vehicle is an addition'af hurdle for the victim not written intb the MVRA. The Act
has no language requiring maintenance of th}e vehicle to be related o its use.!!!
Our Courts have hel‘d tha{ BRB is‘payable‘v‘vhe"n' there is a “caus}al
connection between the injuries and the maintenance or use of the motor
vehicle.”'"? ’~Thu.s, the c;ausél connection can be related to 'maintenancé or use.'”

The statutes allow for basic reparation benefits due to accidental
injuries arising out of the use or maintenance of a motor vehicle.

Kentucky Farm Bureau, 807 SW.2d at 956.
As fo mafn’ténance, the Appellants ‘have afgued that Rawlings should be

denied C0verage for maintenance of his vehicle under Commercial Union Assur.

Companies v. -Howard.”";This argljment is not only contrary to the express

wordinﬂg. of the Act, but it has also been rejected by this Co.urt in-Goodin.

109 Bailey, 662 S.W.2d at 833; Op. at 2.

1o Op. at 3.

m Aside from “maintenance’, Rawlings owned the subject vehicle (R. 950, C.
Rawlings Dep. at 10), so this accident could also reasonably be argued to have arlsen
out of his “ownership” of a motor vehicle.

1z Kentucky Farm Bureau v. Hall, 807 S.W.2d 954 955 (Ky. App. 1991) (emphasis
added); State Farm Mut. Auto-v. Rains, 715 S.W.2d 232, 234 (Ky. 1986).-

113 Even if maintenance must be related to use, malntalnlng the straps and chains
for the next load is directly related to the use of the vehicle as hauler of commodities.

1 637 S.W.2d 647 (Ky. 1982).
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In Goodin, Justice \Nintersheimer-in dissent made the same argument

I L that under COmmérciaI Un)'qn there should be no coverage under the Act for.
. “repairing or unloading merchandise” from a vehicle.> He noted that the
l l— Commercfal Union case “Was a repair case and not an unloading case,” but
I J argued the same reasoning applied in either scenario.''® The majority opinion
| rejected this argument, finding coverage under the Act for injuries caused during
I 1‘1‘ unloading and’ ndted that Commercia[ Union contained inapplicablé “dicta.”!’
I _L Furthér, the Court in Commercial Union conceded that the Act has no
| " .cle.ar definition of the phfa'se “maintenance of a motor vehicle.”'"* While the
l“" ~ Court then discussed the Act's definition of “maintaining a motor vehic’le”, it
I __ concluded that these terms were not the same since it stated that they created
l ‘ “patent ambiguity.”'® At the end of the opinion, the Court again noted that the

legislature had employed “.ambiguous language” in drafting this section of the
Act'.‘ Thus, Comrhercial Union cannot be reasonably r:elied-vupon‘ fdr guidance as

to what is, or is' not, “maintenvance of a motor. veh‘i‘cle” under the Act.

Additionally, a diétinguishing fact in Commercial Union is that the injury

occurred while on the plaintiffs premises.'”® The Act excludes coverage for

maintenance occurring on the premises of a business that repairs, services or

ns 701 S.W.2d 131, 134 (Ky. 1985) (Wintersheimer, J., dissenting).
116 ld. S ’ _
" Id. at 133.
18 637 S.W.2d at 649.
119 /d
120 Id. at 648.
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otherwise maintains mqtof vehicles.””  Rawlings was not involved in such a
busin’es_s ‘and, if he was, Was off the business prehises.

Therefore, even if there was not a ge\’nuine issue of material fact as to
whether _Rawlian was unloading when i'njured,,his claim would still be -covered
by the BRB subsection because he was ihjured while‘ maintav\ini‘ng, or‘ performing
maintenance on, his vehicle. |
C) THE CASES

Rather than making‘ this ‘brief more Iehgthy by éddresSing the three
Appellahts’ arguments as. to every case cited, _Rawlings will limit his case

analysis to the leading cases relied upon by the parties. As the above

‘establishes, whether the-cases deal with BRB or tort liability is critical since tort

liability is broader under the Act.
(1)  Bailey v. Reeves, 662 S.W.2d 832 (Ky. 1984)

Bailey is the seminal case with regard to cléims for tort Iiabil:ity uhder the
Act. It is instructional here because Justice Leibson d.ra‘fted .an 6pinion_
explaining how .our courts .should approach} tort liability claims undér ‘the_‘A‘ct
Where 'there fs an issUe as to whether the Act"s two .yearv statute"of limitation
should apply instéad of‘on'/e yeér statute for '~pers‘or‘1al injuries, KRS 413.140.-
These are the same'generai issues in the case at hand. |

The basic facts: a tfuck struck a éow, injuring the truck driver. Suit AWas
filed by the truck dﬁ'ver. As :here, the frial court.dismissed the ac;tion since it was

not filed within one year from the date of the accident. /d. at 833. Further, as

11 KRS 304.39-020(6)(a).
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here, th}e defendantarguedf that a provision from a BRB section Ot the MVRA (§
070) should limit the Act's two year statute of limitations. | |

The defendant argued that the MVRA’s two year statute of I|m|tat|0ns
should only apply to clarms agalnst an “owner operator or occupant of a motor
vehicle.” Id. at 834. Thlszphrase “owner, operator or occupant,” 'comes from
only one section of the Act, KRS 304 39-070, which pertalns to a reparatlon |
obligor's rrght to recovery of BRB payments

Using Ianguage more applrcable to the case at hand than any ‘other case

cited in the varrous briefs, th|s Court refused to restrict or hmrt KRS 304.39-

230(6) (the two year - statute of limitations for tort claims) by adding provisions to it

from sections of the Act dealing with BRB.

We have a duty to accord to words of a statute their literal
meanrng unless to do so would lead to an absurd or wholly
unreasonable conclusion. A legislature making no exceptions to

the positive terms of a statute is presumed to have lntended to
-make none.

Here glvrng the words of the statute [KRS 304.39- 020(6)] ‘
~their literal meaning and adding no exceptions 'neither leads to
absurdity nor to a wholly unreasonable conclusion. . On the
- contrary, there appears to be bona fide reasons why the two-years.
- statute is both sensible and reasonable. When one looks to the
- policy and purposes behind the Act, KRS 304.39-010, it is evident
that the legislature intended to encourage those injured in auto
accidents to look first to their no-fault benefits and then
pursue a tort claim if necessary. This approach presupposes the
need for a longer statute of limitations, regardless of whether the
tort claim to be pursued is against a motorist or a nonmotorist.

But the fundamental question is not which statute is

" preferable [the two year versus one year statute of limitations].
Instead, we are required to give the words of the statute written
by the legislature their plain meaning. To do so restricts us
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from adding restrlctlve language to KRS 304.39-230(6) where |t
does not now eX|st

Id. at 834 (internal citations-'omitted) (emphasis added) o

Bailey thus answers the issue before this Court. KRS 304. 39-230(6) must
be applied as wrltten WIthout restnctlng it by adding terms from other sections of
the Act. As, the Court explanns, the legislature intended for accident victims like
Rawlings to look first to his ERB and then to pursue a tort claim only if necessary.
This_is exactly what Rawlings did. So, when KRS 304.39-230(6) directs that he
had two years from the Iast BRB payment tc file his tort claim, the statute must

be applied as written to give him two years, not one. .

(2) Goodinv. Overnight Transp. Co., 701 S.W.2d 131 (Ky. 1985)

The next time the Supreme Court looked at these issues was in Gocdin
This too was a tort liability clalm under the MVRA whereln the Court was asked
whether the one year personal lnjury statute of limitations should be applled or
the two year statute under the Act This oplnlon was also drafted by Justice:
Lelbson It also has partlcular factual 3|gn|f|cance for the case at hand because it
(as here) mvolved an |njury resultlng from the unloading of a semi-truck.

As in Bailey, the defendant argued that the MVRA’s two year statute of
Iimitatlons should be glven a restncted meaning.” /d. at 133. The defendant
argued that the statute should not cover the “present situation” (i.e., an injury
from 'unloading a ‘semi-truvck), while the plaintiff argued that the statutory
language “speaks for itself. Id. at 132. Again, this CoUrt} ruled that the statute

must be applied without adding words of limitation to it. “The express words of
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KRS 304.39-230(6) cover ‘an actioh’flor tort liability not abolished by KRS 304.39-
060’ without limitation.” Id.

Stating that “the legislature intended exactly what it said” in § 230(6), the
Court ruled that the MVRA's two year statute of limitations coﬁtrolled the action,
even where the injury occurred from unloading a tractor trailer. /d. at 133.

Despite the rulings and statements of’the Court cited above, Rosenman’s
argues that the only reason Goodin 'applied thé two year statute of limitations is
that the accident victim was inside the trailer of the semi-truck when the injury
occurred. Rosenman’s argues that, if he had been outside of the truck, the Court
woﬁld have held agafnst him. Rosenman’s prescience is not binding precedent.
It is the Court’s actual holding that is the binding precedent: ” [W]e hold that the
term “Use of a Motor Vehicle” as defined in KRS 304.39-020(6) includes within its
definitional parameters the unloading of a tra.iler in the circumstances of this
case.” Id.

While the Court did address thé fact that the plaintiff was injured while
inside the truck and' whether such an injury would be included within the
definitional section qf‘ KRS 304.39-020, it did SO bécause it was speciﬁcally ask‘ed
to do so in the certified question of law posed by Judge Siler for the federal courf.
Id. at 132-33. Justice Leibson does not state or intimate that the Court would
have ruled otherwise if the accident victim was injured while stahding\besid‘e'the
truck. In fact, juét the opposite is true when 'thé Court’'s response to.-Justice

Wintersheimer’s dissent is considered.
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Justice Wintersheimer's argued that the majority should follow the
reasoning of Commercial Union v. Howard, 637 S.W.2d 647 (Ky. 1982), and
generally exclude MVRA coverage when the injury arises from unloading. The
Court rejected Justice Wintersheimer's dissenting argument, - noting -that
Commercial Union contained inapplicable dicta. Id. at 133. It also rejected
Justice Wintersheimer's argument (madé by the Appellants hefe) that the
MVRA’s two yéér statute should only apply when the injury occurs from the
“utilization of the ve"hicle as a vehicle.” /d. at 134.

While we can argue what may or may not have been the outcome of
Goodin under differing fact patterns, it is incontrovertible that Goodin fi'rmly
stands, like Bailey, for the proposition that the MVRA should be _Iiberally
construed in favor of accident victims, and when a tort cla_im ﬂis made, KRS
304.39-230(6) must be applied as worded without any restrictions or limitations.
| (3) Troxellv. Trammell,.730 S.W.2d 625 (Ky. 1987)

Troxefl followed shortly after Béiley and Goodin. Again this Court applied
the plain Word‘ing of the MVRA’s two year statute ofvlimitation's in response to an
attempt tb restrict its plain terms. In this case, the deféndant argued that the one
year personal injury statute should apply to a tort claim when a motor vehicle
accident victim has rejected B.RB. Id. at 525-26. |

With Justicé Leibson again authorihg the Court’s opinion, the Court ruled
that KRS 304.39-230(6) plainly givés the auto accident victim two years after
payment of BRB or the date of injury to file his daim. Id. Thus, the trial court

erred in applying the one year statute of limitations. The two year MVRA statute
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controlled, -allowing the claim to be filed within two years of the injury- even
though BRB was never paid. /d. at 528. |

Again, the issues framed for the Court are diréct.lly appﬁcable héfe. The
defendant argued that since the pléintiff had rejected the BRB provisions of the
Act, he could not utilize the two year statute of limitations for tort claims under the
Act. Id. at 526-27; This is similar to the Appellants’ argument that since they
believe Rawlings’ injury does not fall within certain BRB prqvisioné of the Act, his
tort claim should also not fall within the Acts’ tWo year statute.

Not so, according to the Court. “The statute as written provides two years,
not one. By so holding, we are applying the statute exactly as ‘written.” Id. at
526. Throwing a large net, the Court ruled that the Act “applies alike fo everyone
who uses a motor vehicle on the public roads in Kentucky” regardless of whether
they are denied BRB under the Act. Id. at 527. When a cla_imant “‘makes his
claim as a motor vehicle accident victim, . . . he is within the' ‘purviéw of the Act.”
Id. at 528. | |

The Court relied heavily on Bailey and Goodin in its opinion. It ruled, as'in

- these cases, that KRS 304.39-230(6) must be Iiberally interpreted in favor of the

accident victim without adding ‘;restrictive language.” Id. at 527-28. Moreover,
Troxell is the opinion wherein the Court noted that the MVRA is “much broader
than just basic reparations (or no-fault) benefits” in that, among other things,
it provides for “compulsory Iiabflity insurance” in § 110 regardless of “whether or

not the insured rejects no-fault coverage.” /d. at 527 (emphasis added).
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Like Bailey and Goodin, Troxell strongly shows that Rawlings’ claim is
governed by the Ac_’_c’s two year statute even if BRB should not have been paid as
argued by the Appellants

(4) The BRB cases: State Farm v. Hudson 775 S.\W.2d 922 (Ky.

1989); State Farm v. Rains, 715 S.W.2d 232 (Ky. 1986); Commercial

Union Assur. v. Howard, 637 S.W.2d 647 (Ky: 1982)

Hudson, Rains and Howard (relied on by the Appellants and the trial court)

are not tort liability cases or statute of limitations cases. While the Appellants

spend much time discussing these three opiniOns, KRS 304.39-230(6) is not

mentioned in any of them. Again, these are cases interpreting sohe of the BRB
provisions of the Act; they do not interpret or even mention the compUlsory tort
liability section, § 110, or the two year tort statute of limitations seétibn, § 230(6).
Additionaily, none of them hold, imply or even state in dicté that after BRB has
been paid, fhe trial court_‘should decide whether BRB was properly‘ payable
before allowing a tort claim under the Act’s two year statute. - |

| For the law applicable to fhe issues before -this Court, the cases
interpreting the tort provisi@ns of the Act, more specifically § 110 and § 230(6),
are thé_c_ases that.must be _considere”d. As these cases havevbeen ‘discussed
above, they will not be discussed furthér with the exception of Hudsqn since
Rosenman’s argues that this Court need go no further than Hudson to decide this

case. 2 Critical differences exist between Hudson and this case.

122 Rosenman’s upside down view of the MVRA would have this Court analyze and
interpret the Act liberally in favor of the tortfeasor and its liability insurer rather than in
favor of the accident victim and in favor of coverage as required. This topsy-turvy view
is seen in the hypothetical provided by Rosenman’s in its Brief at 9-11. It argues that,
even if Rawlings was in his vehicle driving it when he was injured, he would still be
excluded from the MVRA because such conduct could still be characterized as conduct
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First, Hudson was not a tort claim. It says ndthing about the proper
analysis whéh analyzing whether a tbrt victim’s ‘clain‘1 falls under the MVRA’s
two year statute of Iimitatiéns. Instead, Hudson is a BRB case wherein the BRB
insurer (not the tortfeasor as here) argued thét the clafmant was not entitled to
BRB. In othef words, BRB was hever baid t'd'start' with in Hud’sbn. This is a
very different issue than whether, after BRB has been paid under the MVRA.
the tort victim should be entitled to proceed under the Act’s tWo yvear“-statute of
limitation for tort cIaifn‘s,

Secbnd, in Hudson,; it was factually VUnd{ispute'd that the claimant Wés
unloading his vehicle When he was in'jure‘d. The Hudson Court stated |t was an
A“undisputed fact that Hudson was preparing his log-hauling tractor trailer‘ for
unloading at the time of the accident.”"”® The Court further stated that Hudson
was struck by a log as he was “unfastening a chain in the course of unloading the
truck.”?* This distinction, which Rosenman’s ignores, is material. While it is easy
for Rosenman"s fq gloss over this distinction in the narﬁe df advobacy, the Iéw
requAiresy accuracy and liberality 'when analyzihg whether a seVerely injljred tort

victim 'shou]d be denied his right to recover damages under the MVRA.

in the course of unloading. Rosenman’s chides the Court of Appeals for not
understanding this. Br. at 11. Where would the logical chain of Rosenman’s view stop?

- A truck which is designed for loading/unloading would never be under the MVRA under

Rosenman’s hypothetical because it would always be acting in “furtherance” of loading
or unloading. As the Court of Appeals properly ruled, “actions of.an insured which could
constitute or be properly characterized as having “dual character’ should favor
application of the MVRA as it is to be liberally interpreted when applied to accident
victims.” Op. at 17

123 Hudson, 775 S.\W.2d at 923.
o d.
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|n" Hudson, the injured party was not'rolling up cargo straps to feady his
tractor trailer for returning to the road. Instead, while h.is load of logs wés still
secured with chains, he unfastened one of the\chain.s so that}unloadin/g c‘éuld
commence. When he unfastened the chain for uhloading purposés, a log rolled
onto him, causing injury. The parties agreed that the ihjured claimant was in the
process of unloading when his injury occurred. Thus, unlike the Case at hand;
there were no disputed factual issues of whether the claimant was unloading
when injured.

Eveh if'the issue of unloading had not Been conceded in Hudson, there is
an obvious material factual difference between when the injury occurréd there
versus when the injury occurred to Rawlings, which logically requires a different

result under the MVRA. Without Aquestion, chains or straps securing a load to a

truck bed must be unfastened before a load of cargo can be unloaded. If ah

injury occurred during the unfastgning process, it wou'ld be logical for the parties
and .the courts to conclude that the injury occurred during the pr_of;ess of
unloading. | |

In contrast, in this case (as with'mosf loads) once the chains‘ or straps
securing the I'oad were removed, the 'Ioad could be uhIOad‘ed_{with'out further
involvement of the person (Rawlings) who removed the"chains and sfraps. ‘The
Chains/stréps could rémain on the ground indefinitely, unrolled, and the‘u‘nloading
process could ‘proceed, regardless of ény f,urth§r sfeps being téken by the

individual who released the chains/straps. In this case, Rawlings decided to
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prepare his truck to return to the road by rolling up his straps. He was injured
while doing this action that was not necessary for unloading. |

Again, the fact thaf Rawlings was nb longer involved in unfastening his
straps to allow Interlock’s employee to éommence unloading is a critical and
material difference between Hudson and the case at hand. In Hudson,'vthe
claimant was injured doin'g an activity necessary for unvloading. _l.n this _casé,
Réwlingé was injured while doing an activity uhneceSsary~ for uhloéding but
necessary for him to return to the road to use his vehicle as a motor vehicle. As
sAuc‘h, the Coui‘t of Appeals’ opinion is in accord rather than |n “direct cdnflict” with

Hudson.

(5) Brotherton v. Map Enterprises, Inc, 104 F.3d 361 (6" Cir. 1996),
unpublished, No. 95-6698, 1996 U.S. App. LEXIS 33272 (6" Cir.

- 19986). :
Rosehman’s argues that the Court ‘of Appeals’ Opinion is contrary to

Brotherton v. Map Enterprises, Inc."*

125 104 F.3d 361 (6" Cir. 1996), unpublished, No. 95-6698, 1996 U.S. App. LEXIS
33272 (8™ Cir. 1996). Brotherton will be discussed herein because Rosenman’s has
cited it and argued that it is authoritative. However, it should not be considered by this
Court because it is unpublished and Rosenman'’s has violated both CR 76.28(4)(c) and
Sixth Cir. R. 28(f) and FRAP 32.1(b) in citing and relying upon it. CR 76.28(4)(c)
expressly prohibits use or citation of unpublished decisions. “in -any court of this state”
unless it is a Kentucky appellate decision rendered after January 1, 2003, and no other
published opinion addresses the issue. As an unpublished opinion from a federal court,
rendered before 2003, Brotherton obviously fails to- meet the criteria of CR 76.28(4)(c).
This Court has expressly admonished against the citation of unpublished opinions in
violation of CR 76.28(4)(c). Travelers Ins. Co. v. Duvall, 884 S.W.2d 665, 666 n.1 (Ky.
1994). ‘As such, the opinion cited by Rosenman’s should not be considered by this
Court. Moreover, Brotherton would be refused even if it were being cited to a federal
court in Kentucky since Sixth Cir. R. 28(f) (formerly Rule 24) and FRAP 32.1(b) provide
that unpublished federal decisions can only be cited if rendered after January 1, 2007.
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Rosenman’vs skewéd analysis of Brotherfon is similar to its analysis of
Hudson 'in that it ighores the key factual disti‘nction. 'I‘n. quthen‘oh, the\injured
party was injured while doing an act nécéssary for loading/unloading; the plaintiff
was “pulling down the side rails attaéhed to the truck bed in order to prepare the
truck for loading” whén he was thrown against the truck and injured_. Therefore,
the Sixth Circuit ruled that the two year statute under the MVF(A did not apply
because he was injured in‘the course of loading/unlqading. Since he was:injured

doing an act necessary for loading/unloading, the analysis as to his cdverage

under the MVRA is materlally different than that properly applled by the Court of

Appeals for Rawhngs who was injured doing an act that was not necessary for
loading/unloading. | |

Obviously, Rosenman’s wants this Court to accept its biased argument
that Rawlings’ conduct waé “close enough” to loading/unloading that he should
be excluded from the Act’s two year statute of I.imitations., However, as Rawlings
was the accident victim, his conduct must be liberally construed in favor of -
coverage under the’ MVRA as made clear by 'Bailey.v.v Reeves, 662 S.W.2d 832 |
(Ky. 1984).- Rosenman’s failure to diécuss Bailey is not surprising, as it is directly
applicable here an'd'directly contrary to Rosenman’s position.

(6) Cochran v. Premier Concrete Pumping, Inc., 2010 Ky. App LEXIS
378 (Ky. App. April 30, 2010). ‘

The Appellants rely upon Cochran v. Premier Concrete Pumping, _Inc.,
2010 Ky. App. LEXIS 378 (Ky. App. April 30, 2010) (unpu'blished). In this

unpublished opinion, a split Court of Appeals panel ruled that a claim by a party

injured by a hose connected to a concrete boom connected to a concrete truck
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was governed by the one year statute of limitations for personal injuries rather
than the two year statute of limitations under the MVRA.,

Importantly, factual distinctions abound between Cochran and this case.
First, there was no BRB. payment made to the injured party, Cochran. The

opinion makes no mention whatsoever of BRB. This distinction is critical as

Cochran did not have this key “trigger” for the two year statute’s application

- under the MVRA section 304.39-230(6).

Second, it was not argued that Cochran was doing any action to prepare
or maintain his vehicle to return to ‘the road. He was simply standing beside his
vehicle while another person, operating a concrete boom by remote, injured him.
The boom hit a hose that hit Cochran and knocked him to the ground. Thus,
there was no finding like the one made in this case that “Rawlings was preparing
his vehicle to return to the roadway.” Op. at 13, 15, and 16 n. 6.

Third, and finally, és an unpublished, split opinion, Cochran has minimal
precedenfial authority, especially in light of the fact that it relies ;‘Jpon‘a BRB
casev, Hudson, 'rather thah the tort liability cases under the Act such és Bailey,
Goodin and Troxe[/.

D) NO ABUSE OF DISCRETION REGARDING EXCLUSION OF EXPERT
WITNESS ' '

Interlock argues the trial court abused its discretion by excluding an expert
witness. The Court excluded Interlock’s expert because it failed to disclose the
expert in response to discovery requests (expert disclosed two years after the

request) and within the time required by the Court's Order (over 30 days late).
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As it did before the Court of Appeals, Interlock feigns confusion over the
trial court's scheduling drder. The scheduling order clearly provided that
summary judgme‘nt motions had to filed 90 days priof to trial, and Defendahts’
expert witnesses had to be disclosed 60 days 'after Plaintiff's expert disclosures.
Interlock failed to meet both of these deadlinés.”g For violating the (‘)r‘der and

failing to respond to Rawlings’ discovery requests, the frial judge denied

Interlock’s attempt to add an expert after the deadline.

The trial court has wide discretion over the admission of exbert testimony,
and its decision toA exclude such testimony should hot be over_fﬁrned absent an
abuse of discretion.'”’  As the trial court did not abuse his wide discretion in
excluding Interlock;s untimely witness, the Court of Appeals properly affirmed its

decision.

E) KENTUCKY FLATBED IMPROPERLY ASKS THIS COURT TO AFFIRM
SUMMARY JUDGMENT ON GROUNDS NOT APPEALED AND NOT
RULED UPON BY THE TRIAL COURT:

The Court of Appeals properly found that Kentucky Flatbéd did not file a
cross—appeal conceming its alternate basis for summary judgment. Op. at 3.
Therefore, the issue was never properly brought before the Court'of Appeals,
and thus cannot be reviewed. CR 73.02; Op. at 4. Moreover, the circuit judge

granted summary judgment on tHe sole issue of the statute of limitations. There

was no ruling regarding any other basis for summary judgment.

126 R. at 203.
127 Baptist Healthcare Sys. v. Miller, 177 S.W.3d 676, 680-81 (Ky. 2005); Jones v.
Stern, 168 S.W.3d 419, 424 (Ky. App. 2005).
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Even under de novo review, appellate courts must have.a decision to
review."”® The standard of review is “whether the trial court correctly found that
there were no genui’ne issues as to any material fact and that the moving pvarty
was entitled to judgment as a matter of law.”12 vSince this appellate Court is a
reviewing court, it must have something to review. It uses various standards of

review—clearly erroneous, abuse of discretion, de- novo—but these standards all

apply to a decision that has been made by the trial court. In this case, the trial
court did not make any finding that there weré no genuine .issués of ‘material féct
on the substantive issues of whether Kentucky Flatbed was negligent in this
matter. As such, even if Kentucky Flatbed had filed a cross appeal, the Court of
Appeals would have had no decision to review‘ as to these matters.

CONCLUSION

The Court of Appeals should be affirmed because-this action was properly

filed within the MVRA’s two year statute of limitations for the following reasons.

~ Since BRB was paid to Rawlings, the Act covers his tort claim. The Act does not

restrict § 230(6) to require a finding that BRB was properly paid. Sebond, even if
the prbpriety of BRB is analyzed, such benefits were properly paid tp Rawlings.
At a minimum, there was a genuine issue of material fact on the issue of wheth_er
he was unloading, which should have precluded enfry of summary judgment.
Third,-even if BRB should not have been paid, the Act’s broad coverage
for tort liability specifically includes injuries arising from unloading, ownership and

maintenance. As such, the Act's two year statute of limitations covers this claim.

128 Lewis v. B&R Corp., 56 S.W.3d 432, 437 (Ky. App. 2001).
129 Id. (emphasis added).
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Fihally, even if the Court belieyes that Rawlings_’ claim should be governed
by the one year statute of» limitations, such statute should be deemed equitably
tolled since Rawlings relied upon the receipt of BRB under the Act in calculating
his Iimitations period. It wguld be fundamenta"y unfair to an accident victim who

has received BRB to retroactively shorten his statute of limitations from two years

to one year based upon a subsequent finding that BRB was not properly payable.

Respectfully submitted,

i

Brien G. Freeman

- Todd K. Childers
FREEMAN & CHILDERS
201 South Main Street
PO Box 1546
Corbin, KY 40702-1546
(606) 528-1000
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