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Motor Co., 83 S.W.3d 483, 489-490 (Ky. 2002).

The gatekeeping responsibility is to determine whether the methodology used by
the expert is scientifically valid, i.e. based upon “good grounds”. It is not the Court’s
function to judge the correctness of an expert’s opinion; only that the conclusion reached
was upon sound reasoning based on applying the science to the facts before him.

The “gatekeeping” role of the trial court requires flexibility and a practical

recognition of what can be known and how it is known. If scientific

methodologies can validate certain facts, scientifically reasonable
inferences drawn from those facts are admissible. Daubert did not erect
insurmountable obstacles to the admissibility of expert opinion evidence;

rather it simply holds that before expert opinion evidence should be

allowed, the opinion should be based on “good grounds,” that is,

“supported by appropriate validation — i.e., ‘good grounds,’ based on what

is known” Daubert, 509 U.S. at 590, 113 S.Ct. 2786. The point of the

gatekeeping role is to separate opinion evidence based on “good grounds”

from simple subjective speculation masquerading as scientific knowledge.

Brasher, 160 F.Supp. 2d at 1295.

Furthermore, while a statement of the court’s Daubert findings is helpful to a
reviewing court, it is neither mandatory nor fatal to the determination itself. Miller, 146
S.W.3d at 921-922. The trial court did in fact state on the record that he had reviewed the
material submitted by the parties and arrived at the conclusion the evidence submitted
was reliable. Appellants cite City of Owensboro v. Adams, to suggest that the trial court
was required to state specific Daubert findings on the record, when that case only
requires a trial court state its conclusion on the record, i.e., whether the court believes the
proffered testimony is reliable or unreliable. 136 S.W.3d 446, 451 (Ky. 2004). The
evidence, based upon good grounds, was reliable and admissible.

Appellants lastly argue that the trial court erred in not allowing cross-examination

of Appellees’ experts regarding certain studies that the experts did not recognize as

authoritative or scientifically reliable. It is difficult to follow Appellants’ reasoning when
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in fact Appellants’ counsel never attempted to cross-examine any of Appellees’ experts
with medical articles or treatises. This must be a reference to Sandoz’ attorncys’ attempts
at cross-examination. Like Sandoz, Appellants failed to affect an avowal and preserve
this issue.

The court properly restricted this cross-examination, as the studies at issue had
not yet been properly authenticated pursuant to KRE 803(18). In every circumstance a
study was properly authenticated, the witness was allowed to be cross-examined
regardless of which party sought the cross-examination. On the other hand, every time a
study was not properly authenticated or when the expert testified he was not aware of a
study or that he did not consider it reliable, the Court properly sustained the objection.
Heilman v. Snyder, 520 S.W.2d 321, 323 (Ky. App. 1975).

The Court, in fact asked for any law to which Defendants could cite to support
their position. Appeliants did not provide the trial court or this court any law to support
their position that experts should be allowed to be cross-examined by scientific studies
not to be found scientific, reliable or authentic. KRE 803(18). (Tape 9; 02/12/04;
15:56:15). Accordingly, the Judge made his rulings based on the arguments before him.

As acknowledged by the Court of Appeals, Appellants failed to make an avowal
on this issue, therefore not preserving it for appeal. Bayless v. Boyer, 180 S.W.3d 439,
447 (Ky. 2005). KRE 103(a) provides that error may not be predicated upon a ruling
which excludes evidence unless an offer of proof has been made. It further provides the
trial court the opportunity to add any other or further statement showing the character of
the evidence.

Appellants’ suggestion that rigorous cross-examination would somehow have
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turned the tide in their favor is mere speculation. At no time have they made any offer of
proof or showing how this testimony would have influenced this trial. Regardless, it 1s
difficult to understand how Appellants were prejudiced, considering they could have and
did in fact introduce these very studies through their own experts in their case, consistent
with Kentucky’s rules of evidence. Heilman, 520 S.W.2d at 323. (exclusion of evidence
that was cumulative of testimony presented was harmless error).

V. THE TRIAL COURT MADE PROPERLY RULED ON ALL ISSUES

RELATING TO PLAINTIFFS’ LOSS OF CONSORTIUM CLAIM

A. The Trial Court Properly Excluded Nicholas and Wesley’s
Relationship with Janice Hays

In recognizing the claim for loss of parental consortium, this Court emphasized
the value of the individual, stating “it is long overdue that we recognize the essential
personhood of each individual while giving homage and deference to their inclusion in
the family.”  Giuliani v. Guiler, 951 S.W.2d 318, 320 (Ky. 1997). Mary Margaret
Gunderson is entitled to this same recognition of her individuality, personhood, and value
in her family. By comparing a mother and wife to a girlfriend, Appellants ask this Court
to devalue Mary’s worth to her two sons, Nicholas and Wesley. This Court should not
allow this comparison to stand.

In Giuliani, this Court also recognized that “[cJommon law grows and develops
and must be adapted to meet the recognized importance of the family, and the necessity
for protection by the law of the right of a child to a parent's love, care and protection so
as to provide for the complete development of that child.” Id. (emphasis added). The
inherent worth of a mother or father to a child was also recognized by this Court in

Giuliani. Specifically, the Court observed “the fact that in any disruption of the parent-



child relationship, it is probably the child who suffers most...legal redress may be the
child's only means of mitigating the effect of that loss.” Id. at 321.

The trial court properly allowed the jury to assess what legal redress Nicholas and
Wesley were due for the death of their mother. The exclusion of Ron’s relationship with
Janice Hays was proper not only because of its questionable stabilityzg, but also because
the trial court was concerned with which relationships were properly admissible. This is
especially troublesome considering Ron had several relationships before Jan, including
one with an alcoholic who had to be removed from the home by the police and another
who physically abused Nicholas and Wesley.

Additionally, unlike Mary, Jan’s relationship was considered so legally unstable
that if she chose to leave Ron, the boys would not be entitled to any child support or other
legal rights. More compelling is the fact the law of Kentucky would not allow Nicholas
or Wesley to recover for Jan’s loss if she were wrongfully killed. Appellants argue Jan’s
relationship should act to reduce the boys’ damages, but yet, have no suggestion how
those damages would be readjusted if and when Jan dies or leaves their lives.

Appellants’ claim that the children’s award for the loss of their mother 1s
unprecedented ignores reality. First, the claim for loss of parental consortium has existed
in this Commonwealth for only ten years, giving very little opportunity to establish
precedent. However, in this short period, juries considering this issue have returned

comparable awards, including two recent cases awarding 1.75 million each to teenage

29 Janice Hays continued to maintain her own home in case the relationship with Ron
failed.
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children and 2.7 million each to children close in age to Nicholas and Wesley.m

Undoubtedly, the issue of what factors, if any, the jury should be allowed to
consider in determining a loss of parental consortium is an issue of first impression. No
on-point case exists in this Commonwealth. despite Appellants’ attempt to rely on a one
sentence dicta from Miller v. Marymount Medical Center, 125 S.W.3d 274, 285 (Ky.
2004).° ' 32 The evidence in Miller of a girlfriend was “relevant to his [the father’s] claim
for loss of consortium,” and not that of his daughter’s. Id. The relevancy this evidence
had to Mr. Miller was based entirely on the fact his wife was still alive, but comatose.
Thus, his claim for loss of consortium did not terminate upon death, but rather was still
accruing.

The Court in Giuliani made clear that “[t]he claim of loss of parental consortium
is a reciprocal of the claim of the parents for loss of a child's consortium which was
recognized in KRS 411.135” 951 S.W.2d at 321. Consequently, “there is no legal
distinction between the claim of a parent for loss of a child's consortium from the claim
of a child for the loss of a parent's consortium.” /d.

In Simmons v. University of Chicago Hospitals and Clinics, the Supreme Court of
Tlinois addressed the issue of whether damages owed to parents claiming the loss of filial
consortium could be mitigated by evidence that the parents subsequently had two

children. 642 N.E.2d 107, 113-114 (Ill. 1994). The court upheld the trial court’s

30 See Beglin v. Univ. Hosp., 2006 WL 3883375 (App. Ex. 10). See also Embry v.
Chandler, 2006 WL 1280646 (App. Ex. 11).

3! This one sentence appears in a discussion of impeaching Mr. Miller’s credibility, based
on his claim that he could not maintain a successful relationship. Appellant Armstrong
did not seek admissibility of Janice Hays’ relationship with Nicholas and Wesley, or even
Ron, for the purposes of impeachment.

32 Appellants brief p. 36.
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exclusion of this evidence, holding “the parent-child relationship 1s not replaceable and 1s
not limited to the society of only one child. Every child is unique. and the loss of society
a parent suffers upon a child’s death cannot be replaced with the society of a child
subsequently born.” Id. at 114.

Based on Kentucky’s recognition that the loss of parental consortium cannot be
distinguished from the loss of filial consortium, the corollary of Simmons would mean
that every parent is also unique and the loss of society a child suffers upon a parent’s
death cannot be replaced with the society of a subsequent relationship. This is especially
true when the so-called relationship lacks any guarantee of stability, such as a father’s
new girlfriend.

Several states recognize that a cohabitating relationship, which is unstable, is not
sufficient for loss of consortium recovery. See Tremblay v. Carter, 390 So.2d 816 (Fla.
App. 1980) and Sostock v. Reiss, 415 N.E.2d 1094 (1il. App. 1980) (both holding fiance
could not recover for loss of consortium prior to the date of marriage). In Elden v.
Sheldon, the California Supreme Court denied the cohabitating boyfriend of a decedent to
recover for loss of consortium. 758 P.2d 582 (Cal. 1988). The boyfriend argued that loss
of spousal consortium should include “unmarried cohabiting couples with a stable and
significant relationship...parallel to a marital relationship.” Id. at 588.  The court
declined to do so, citing various reasons such as “the state's interest in promoting the
responsibilities of marriage and the difficulty of assessing the emotional, sexual and

financial relationship of cohabiting parties to determine whether their arrangement was
the equivalent of a marriage.” Id. at 589.

Kentucky has a similar interest, as enunciated in Giuliani, “to strengthen and



encourage the family for the protection and care of children.” 951 S.W.2d at 320. ltis
similarly difficult to asscss the emotional relationship of a child with his father’s
girlfriend, especially in comparison to the love and nurturing a mother provides her child.

Evidence of a parent’s cohabitation has been excluded in cases involving both
loss of spousal and parental consortium. In McClain v. Owens-Corning Iiberglass
Corp., a wife brought suit for the death of her husband, seeking, inter alia. loss of
consortium for herself and her two children. 139 F.3d 1124, 1126 (7th Cir. 1997). The
federal court, applying lllinois law, upheld the exclusion of a wife’s cohabitating partner.
The exclusion of the cohabitation, while addressing mitigation of the spousal
relationship, was made in part on recognition that “the loss of consortium reflects the loss
of personal benefits and satisfactions the surviving spouse enjoyed as a result of a highly
individualized relationship with a particular person.” Id. at 1129 (emphasis added). Just
as a husband-wife relationship is individualized, so too is the parent-child relationship.
Comparing the relationship a child has with his mother to the relationship he may have
with his father’s girlfriend amounts to a degradation of the parent-child relationship. If a
state court would “frown upon such comparisons between deceased spouses and new
cohabitants,” it should also frown upon comparisons of a mother to a girlfriend.  /d.

On the corollary issue of admitting evidence of remarriage in a wrongful death
action, Kentucky courts have recognized that the evidence should not be admaitted
because of the “obvious prejudice to the plaintiff that would be impossible to overcome.”
Adams v. Davis, 578 S.W.2d 899, 902 (Ky. App. 1979). In Adams, Stephen Harris was
injured in a car accident which killed his wife. Appellant argued that the admission of

Stephen’s subsequent remarriage was relevant to show two things: 1) mitigation of the



destruction of the power of the decedent to earn moncey; and 2) that any loss attributable
to the value of the decedent as a homemaker would also be mitigated by his new wife’s
ability to provide value as a homemaker. 1d.>> The Court rejected both of these
arguments. Specifically addressing the value of a homemaker, the Court upheld the trial
court’s exclusion of evidence of the new wife’s “equivalent value”.

In the present case, this Court should reject Appellants’ argument that Janice
Hays provides an “equivalent value” to the companionship, guidance, and nurturing that
Mary provided and would have provided her children.** Simply because Janice can pack
lunches for the boys does not make her Mary. Evidence was presented at trial which
proved that Janice had not filled the void left by Mary’s death. As Dr. Bower testified,
the boys were “looking for that nurturing, aching for that holding they did not get.”
(Tape 12; 12/17/04; 11:28:28). If Nicholas and Wesley are “looking for that nurturing”’,
then Janice cannot be an “equivalent value.”

In addition, the trial court found that to allow this evidence would have required
the admission of evidence of the failed relationships. Recognizing no practical or
realistic way to draw the line between these issues, the court determined the possible
probative value of the one was outweighed by the assured prejudicial effect of the other.
It is equally likely that if all this evidence were admitted, the jury, swayed by sympathy
invoked by the torment Nicholas and Wesley suffered at the hands of these women,
would have awarded even more. Undoubtedly, Appellants would now be arguing the

evidence of the failed relationships was prejudicial and influenced the amount of the

33 See also Moore v. Chrysler Corp., 596 So.2d 225, 239-241(La. App. 1992) (holding
evidence of remarriage not admissible to mitigate loss of household services in loss of

spousal consortium claim).
3 Appellants brief p. 38.
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jury’s verdict.
B. The Trial Court Properly Admitted the Expert Testimony of Barbara
Bower on the Issue of Nicholas and Wesley’s Loss of Parental
Consortium.

The trial court, upon applying the standards enunciated n Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and Mitchell v. Commonwealth, 908
S.W.2d 100 (Ky. 1995), admitted the testimony of Dr. Barbara Bower. KRE 702 is the
exact same “in letter and in spirit” as Federal Rule of Evidence 702, the scope of which
was clearly delineated by the United States Supreme Court in Daubert and Mitchell.
Pursuant to Rule 702 and the above interpreting decisions, expert testimony may be
admitted into evidence if: (1) the expert is qualified to testify competently regarding the
matters she intends to address; (2) the methodology by which the expert reaches her
conclusions is sufficiently reliable; and (3) the testimony assists the trier of fact, through
the application of scientific, technical, or specialized expertise, to understand the
evidence or to determine a fact in issue. KRE 702; Daubert, 509 U.S. at 589-593.

This Court has further clarified that the Daubert “inquiry into reliability is a
flexible one, and that the factors enumerated in Daubert, while ap‘plicab]e to all types of
knowledge, are neither exhaustive nor exclusive.” Goodyear Tire and Rubber Co. v.
Thompson, 11 S.W.3d 575, 578 (Ky. 2000). Further, this Court has cautioned against
excessive reliance on the Daubert factors because they “may or may not be pertinent in
assessing reliability depending on the nature of the issue, the expert's particular
expertise, and the subject of his testimony.” Miller v. Eldridge, 146 S.W.3d 909, 918-919
(Ky. 2004) (quoting Kumho Tire Co., v. Carmichael, 526 U.S. 137, 150 (1999)) (partial

emphasis added).
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Kentucky adheres to the principle that an individual is qualified as an expert if she
shows herself

to be skilled in the business or profession to which the subject about which

[s]he is called to testify relates, there is no precise rule as to the mode in

which such skill or experience must be acquired. A witness may become

qualified by practice or an acquaintance with the subject. [Shje may

possess the requisite skill by reason of actual experience or long
observation. Kentucky Power Co. v. Kilbourn, 307 SW.2d 9, 12 (Ky.

1957).

Dr. Bower possessed both training, as exemplified by her Masters and Doctorate in
counseling, as well as experience in her field, consisting of twenty years in private
practice, fifteen years of counseling school children, teaching at two universities, and
working at Seven Counties in Jefferson County, Kentucky. (Tape 11; 02/13/04;
15:23:37.) Dr. Bower is also a Licensed Professional Mental Health Counselor in
Indiana, a Licensed Professional Counselor in Ohio, a Certified Professional Counselor n
Kentucky. She has received her Kentucky School Counselor Certification for grades
kindergarten through 12 and is a Nationally Certified School Counselor with the National
Board of Certified Counselors.

It is important to note that Dr. Bower’s testimony was not admitted to diagnose
Nicholas or Wesley. Rather, her testimony was based on multiple sessions she conducted
with the boys and her observations from those sessions. Appellants place undue weight
on Dr. Bower’s description of her assessment as subjective, rather than objective. By
subjective, she meant that she used her observations from personal interactions with
Nicholas and Wesley and her years of experience and training to assess the boys’

emotional development following the death of their mother. This definition is not what

was meant by “subjective belief” in Daubert or Wilhite v. Rockwell International Corp.,
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83 S.W.3d 516, 519-520 (Ky. 2002) (holding proffered expert not qualified because of
his utter lack of training or experience in valuing property and admitted lack of
knowledge on PCB contamination).

Similarly, Appellants misconstrue the holdings of Kentucky case law which
excluded expert testimony. In McIntire v. Commonwealth, this Court addressed the issue
of whether an expert, testifying to a parent’s awareness that the other parent was abusing
the child, was qualified with no special training other than a forensic pediatrician and
“her interviews with many parents and many children in homes where there is domestic
violence.” 192 S.W.3d 690, 697 (Ky. 2006) (quotations omitted). The Court held it was
improper for the trial court to admit this testimony because “Dr. Spevak's belief is little
more than a personal conclusion based on her conversations with domestic violence
victims, not an opinion based on her personal perceptions of Appellant and Roach.” 1d.
at 698 (emphasis added). A review of Dr. Bower’s testimony reveals it was based on her
personal interactions with Nicholas and Wesley.

Further, Appellants misapprehend the holdings of this Court in Newkirk v.
Commonwealth, 937 S.W.2d 690 (Ky. 1996), Hellstrom v. Commonwealth, 825 S.W.2d
612 (Ky. 1992), and Lantrip v. Commonwealth, 713 S.W.2d 816 (Ky. 1986). In these
cases, the proferred expert was offering a diagnosis of a syndrome, either to prove a child
was sexually abused or to determine criminal conduct based on a perceived psychological
syndrome. Although Dr. Bower was qualified to provide a diagnosis, her testimony was
limited to the effect Mary’s death had and will have on Nicholas and Wesley. Dr. Bower
was certainly qualified by her training, education and experience to discuss the impact a

parent’s death would have on the children. Moreover, her testimony assisted the jury in
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