


INTRODUCTION

This medical malpractice action involves a doctor’s alleged negligence in
prescribing Parlodel®, a commonly used, FDA-approved drug included on his hospital’s
preprinted orders, to a patient who had previously used it successfully and for whom no
contraindication existed. The Estate of Dr. Lyman Armstrong and Hyman & Armstrong,
P.S.C. (“Armstrong”) appeal from a judgment awarding more than $7,750,000 in
compensatory damages because (a) there is no evidence that Dr. Armstrong violated the
standard of care in deciding, like thousands of his fellow obstetricians nationwide, to
prescribe Parlodel®, (b) there is no scientifically-reliable causal link between Parlodel®
and seizure, the alleged adverse effect upon which Plaintiffs’ claims are based, and (c)
the trial court erred in excluded substantial mitigating evidence on Plaintiffs’ loss of

parental consortium claims while admitting subjective “expert” testimony of a litigation-

retained therapist designed to excite the passions of the jury in its award of damages.



STATEMENT CONCERNING ORAL ARGUMENT

Armstrong respectfully requests oral argument. This case raises important
questions about whether Kentucky physicians should be exposed to civil liability for
following commonly accepted medical practice in the prescription of FDA-approved
drugs. Because the opinion below directly contradicts the overwhelming weight of
judicial authority rejecting the identical expert causation testimony, this case also raises
fundamental questions regarding Kentucky trial courts’ role as a gatekeeper against
scientifically unreliable testimony. Furthermore, this case raises key evidentiary
questions about Kentucky trial courts’ handling of the still-novel claim of loss of parental

consortium. Oral argument would benefit deliberation on all of these issues.
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STATEMENT OF THE CASE

Dr. Armstrong’s Medical Treatment of Mrs. Gunderson. Plaintiffs’ claim

against Dr. Armstrong arise solely from his decision — identical to the decision he had
made for thousands of other patients and to the decisions made by thousands of other
obstetricians for millions of other patients across the country — to prescribe the drug
Parlodel® to help Mrs. Gunderson avoid the pain and discomfort of postpartum lactation
following her decision not to breast feed her second child in 1993.

Dr. Armstrong and his partner, Dr. Hyman, provided obstetrical services to Mrs.
Gunderson for many years and during both of her pregnancies. In 1989, Mrs. Gunderson
elected not to breast feed after the birth of her son Nicholas, and Dr. Hyman prescribed
the drug Parlodel®, one of the treatment options included on the preprinted orders at
Suburban Hospital for prevention of physiologic, i.e., postpartum, lactation (“PPL”).
(Tape No. 12; 2/16/04; 16:37:20); (Def. Ex. 9, App. 8). (FDA-approved indication to
“prevent physiologic lactation (secretion, congestion, and engorgement) . . . when the
mother elects not to breast feed the infant”). Mrs. Gunderson successfully completed her
use of Parlodel® with no adverse effect. (Tape No. 17; 2/24/04; 10:56:45).

In 1993, following the birth of Wesley, Mrs. Gunderson again elected not to
breast feed, and Dr. Armstrong again prescribed Parlodel®. (Pls.” Ex. 10, App. 9); (Tape
No. 5; 2/06/04; 15:16:11). As of 1993, Dr. Armstrong had been using Parlodel® for about
10 years, had found it effective in thousands of patients, and had never noted any serious
adverse effects from the drug. (Tape No. 5; 2/06/04; 15:32:55); (Tape No. 5; 2/06/04;
15:22:04; EA-2). Parlodel® was commonly used for the PPL indication by other

obstetricians at Suburban Hospital and had been repeatedly approved for that indication




by a committee of obstetricians in charge of standing orders there. (Tape No. 5; 2/06/04;
14:53:43; EA-1, 15:15:31, 15:25:09). Plaintiffs’ expert neurologist, Dr. Petro,
acknowledged that it was generally accepted at the time Dr. Armstrong prescribed
Parlodel® to Mrs. Gunderson that bromocriptine (the active ingredient in Parlodel®) was
protective against seizures, the alleged injury at issue in this case. (Tape No. 7; 2/10/04;
14:22:12; EA-11).

Six days postpartum, Mrs. Gunderson spoke to her family about a headache and
pain in her back and shoulders. (Tape No. 10; 2/13/04; 13:11:50); (Tape No. 11; 2/13/04;
14:41:34). Although Dr. Armstrong advised his Parlodel® patients to call him if they
experienced a headache (Tape No. 5; 2/06/04; 15:18:22), Mrs. Gunderson did not report
these ills to Dr. Armstrong. (Tape No. 8; 2/11/04; 14:06:52). The next morni.ng;, Mrs.
Gunderson was found dead in her bed. Based upon the lack of any physical findings at
autopsy, the Kentucky Medical Examiner’s office (“M.E.”) initially ascribed Mrs.
Gunderson’s death to ‘“unknown causes.” (Tape No. 4; 2/05/04; 10:55:17).
Subsequently, based solely on anecdotal reports of seizure found in a literature search,
the M.E. amended its report to attribute death to “seizures due to Parlodel.” (Tape No. 3;
2/04/04; 16:16:53).

Plaintiffs’ Failure to Present Sufficient Evidence that Dr. Armstrong’s

Prescription of Parlodel® Violated the Standard of Care. Plaintiffs’ only expert on

standard of care, Dr. Lavery, opined that Dr. Armstrong should not have prescribed
Parlodel® to Mrs. Gunderson in 1993. He admitted, however, that Parlodel® had not been
contraindicated for her. (Tape No. 11; 2/16/04; 14:22:36); (Tape No. 12; 2/16/04;

16:46:10; EA-5). He also agreed that Dr. Hyman’s uneventful prescription of Parlodel®




to Mrs. Gunderson in 1989 was within the standard of care, but could not identify
anything occurring between then and 1993 that made what was appropriate in 1989
somehow inappropriate four years later. (Tape No. 12; 2/16/04; 16:27:26). Plaintiffs did
not dispute that the other obstetricians in the hospitals in which Dr. Armstrong practiced
also prescribed Parlodel® to prevent breast engorgement and pain in 1993. (Tape No. 5;
2/06/04; 14:53:40); (Tape No. 12; 12/16/04; 16:50:21; EA-4); (Tape No. 5; 2/16/04;
15:31:53; EA-3.) As established by a committee of obstetricians, the standing orders in
these hospitals listed Parlodel® as an appropriate therapy. Id. The standard of care
among Dr. Armstrong’s obstetrical colleagues in 1993 therefore was to prescribe
Parlodel® for PPL in appropriate patients.

While Dr. Lavery initially testified that Dr. Armstrong should not have prescribed
Parlodel® to Mrs. Gunderson because she was hypertensive, he subsequently
acknowledged that Mrs. Gunderson’s blood pressure readings did not meet the definition
for hypertension at the time the Parlodel® was prescribed in 1993, and he did not dispute
the medical evidence showing that her blood pressure readings were in fact lower in 1993
then they had been following her delivery in 1989. (Tape No. 12; 2/16/04; 16:54:38;
16:35:40). After being confronted with this evidence, Dr. Lavery’s rested his testimony
against Dr. Armstrong on his opinion that no doctor should have prescribed Parlodel® for
PPL in 1993 in any circumstances. (Tape No. 12; 2/16/04; 17:02:48; EA-8).

Dr. Lavery’s opinion was based largely on the fact that there were anecdotal case
reports published in the 1980s in which a small number of postpartum women among the
millions treated with Parlodel® had experienced adverse events coincident with such

treatment. (Tape No. 11; 2/16/04; 14:09:40) Such anecdotal case reports are common




































































































































