


INTRODUCTION

This case, brought by wrongfully terminated employees of the Kentucky Lottery,
Robert and Kimberly Hill, has been tried twice and appealed twice on numerous issues
including, but not limited to, whether employees may have both a common-law wrongful
discharge claim for refusal to commit perjury and a statutory wrongful discharge claim
under the Kentucky Civil Rights Act, whether a combined damage instruction requires a
second trial when it was not objected to at the first trial, and whether a trial court may
extend its own jurisdiction for 88 days after entry of a Final Judgment. The Lottery has

also filed for discretionary review but did not appeal liability for wrongful termination.



STATEMENT CONCERNING ORAL ARGUMENT
Because the issues in this case are numerous and complex, oral argument may
assist the Court; the Hills would welcome the opportunity to participate in an oral

argument if the Court so desires.
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Conclusion




STATEMENT OF THE CASE

The question before this Court is whether the tria] court erred when it set aside the
jury verdict entered in 2002 awarding Bob and Kim Hill a total of $4,352,316 for wrongs
committed by their employer, the Kentucky Lottery. The 2002 jury verdict was based on
three counts all correctly before the jury: (1) Wrongful termination in violation of a
fundamental public policy right to refuse to perjure oneself, (2) Violation of the Kentucky
Civil Rights Act and (3) Defamation. After the 2002 jury reached its verdict, the trial
court entered a judgment of $2,654,450 on motion of the Lottery that did not reflect the
jury verdict; later, it heard post trial motions from both parties seeking to vacate, modify
or amend the same judgment it tendered. Several months later, the trial court entered a
judgment acting on the Hills’ motion that reflected the jury verdict of $4,352,316. Then,
it waited 88 days and ordered a new trial. That second trial was unnecessary and contrary

to law. It was tried in 2004 on limited issues of damages and defamation. The Lottery did

not appeal the wrongful termination liability verdict, thus conceding that it is liable to the
Hills. The Hills, however, implore this Court to uphold the 2002 jury verdict because,
inter alia, a trial court must not extend its own post-trial jurisdiction beyond that granted
by law and must follow the dictates reached by this Court in Craig & Bishop, Inc. v. Piles
et al, 247 S.W.3d 897 (Ky. 2008) and Grzyb v. Evans, 700 S.W.2d 399 (Ky. 1985).
Appellants, Bob and Kim Hill, began working for the Kentucky Lottery
Corporation (“the Lottery™) in 1989,! the year it first started operations. Bob and Kim met
through their work for the Lottery.? At the time they started dating in 1994, Kim was

living in Louisville. In 1995, she moved to Paducah, where Bob, a lifelong resident, lived

" Trial 1, Tape B2, 12/3/02 at 13:44:30-43.
% Trial 1, Tape B4, 12/11/02 at 13:42:58-43:20.




and worked.’ They were married in April 1999,

Both Bob and Kim had good jobs that paid well and provided good benefits. Bob
was a sales representative* and Kim was a machine repair technician.” They planned to
stay with the Lottery until they retired. But everything fell apart for the Hills when Kim
was subpoenaed to testify on behalf of Ed Gilmore, a discharged Lottery employee, at his
unemployment hearing.® The Lottery pressured Kim to testify that Gilmore, who was
legally blind, was not disabled and was not discharged because he was disabled.” Under
threats to her job and to Bob’s job, the Lottery required Kim to commit perjury and to
state that the Lottery terminated Gilmore for misconduct and therefore should not be
liable for his unemployment compensation. Despite the Lottery’s threats to her job and to
Bob’s job,® Kim refused to commit perjury and testified truthfully.® Gilmore received his
unemployment compensation.

After a campaign of harassment and intimidation, the Lottery fired both Kim and
Bob. While their official termination letters were neutral, unbeknownst to the Hills, the
Lottery planted a secret, undelivered preliminary memorandum listing reasons for their
termination in each of their employment files.!® As found by the jury, these preliminary
termination memoranda contained false and defaming statements, including charges of
fraud and forgery.!! The Lottery disclosed the preliminary memoranda to WLKY

Channel 32 in response to an open-records request, which broadcast the memoranda’s

> Trial 1, Tape B2, 12/3/02 at 13:47:40-47.
4 Trial 1, Tape B4, 12/11/02 at 13:43:20-40.
* Trial 1, Tape B2, 12/3/02 at 13:47:40-50.
® Id at 16:31:00-20.

7 Id. at 15:31:30-32:30.

¥ Id. at 15:33:45-37:30.

® Id at 16:35:20-36:20.

% Plaintiffs’ Trial Exhibits #’s 26 and 35.
"TR Vol. 8at 1111, 1124,




defaming charges on the evening news,'? further devastating Bob and Kim’s formerly
happy life.

A Jury of their peers found that the Lottery was guilty of unlawful retaliation in
violation of KRS 344.280, common-law wrongful discharge for firing Bob and Kim for
Kim’s refusal to lie at Gilmore’s unemployment hearing, and defamation." In addition to
lost past and future wages, the jury also awarded both Bob and Kim damages for mental
anguish caused by the Lottery’s defamation and wrongful termination, and it assessed
punitive damages against the Lottery. In total, the jury awarded damages to Bob in the
amount of $2,654,450.00 and to Kim in the amount of $1,697,866.00 for a total of
$4,352,316. Id. The jury returned these verdicts on December 18, 2002.

On December 26, the Lottery filed a motion without any memorandum,
supporting facts or law for relief under CR 50.02, 59.01, and CR 59.05.'* No grounds or
law were stated in the motion. With this motion, the Lottery also tendered a final
judgment that awarded the Hills total damages of $2,654,450." Without explanation, the
trial court entered the Lottery’s tendered Judgment, which was inconsistent with the jury
verdicts, on January 21, 2003.'¢

On January 23, the Hills filed a motion to vacate the January 21% judgment and to
enter judgments in the Hills’ favor consistent with the jury’s verdict.!” On J anuary 31, the

Lottery filed what it labeled an “Amended Motion for Judgment Notwithstanding the

"2 Plaintiffs’ Exhibit # 24
B TR Vol. 8 at 1107-33.
TR Vol. 7 at 988.

5 1d at 989.

16 ld.

TR Vol. 8 at 1155-56.




Verdict Motion for New Trial/Motion to Alter Amend or Vacate Judgment.”'® On May
12, the trial court granted the Hills’ motion to vacate the January 21* judgment.’® On the
same day, the trial court rendered separate judgments in both Bob and Kim’s favor,
which were consistent with the jury’s verdict.? Copies of these Final Judgments are
attached at Tab 5. The clerk of the court noted the Judgments on the docket sheet along
with a notation of service by mail.?!

Then 10 days passed without any post-judgment motions being filed or served

against the May 12% judgments. And another 20 days passed—for a total of 30 days since
g P

“the judgments were entered—without a notice of appeal being filed. Then another 57

days passed—for a total of 87 days since the judgments were entered—without anything
happening in the case. Finally, 88 days after the May 12% judgments were entered, the
trial court filed an order on August 8 granting the Lottery a new trial on damages for the
Hills’ retaliation claims and a new trial on the Hills’ defamation claims.?> A copy is
attached at Tab 8.

In granting a new trial, the trial court found that it erred in Instructing on both
common-law discharge for perjury and retaliation under KRS 344.280 based on its
conclusion that Chapter 344 preempts a cause of action for common-law wrongful
discharge for perjury. This conclusion contradicted a November 15, 2002, Order in which
the trial court held that the common-law discharge for perjury was not based on the
statutory violation of KRS 344.280. A copy is attached at Tab 7. The trial court then

concluded that retrial on damages were necessary because the damages were combined in

B 1d at 1161.

' TR Vol. 10 at 1435.
2 1d at 1440-43.

21 TR Vol. 15 at 2210.
22 1d. at 1460-65.




a single instruction at the Lottery’s insistence and over the objections of the Hills. This
erroneous ruling not only stripped the Hills of the jury’s verdict in their favor, it also
wrongly precluded the Hills from seeking their jural right of punitive damages at retrial.
The trial court also found in the August 8, 2003, Order at 3-4 that it erred in not
instructing on qualified privilege in the defamation instruction, even though the Lottery
did not seek such an instruction and never alleged it was entitled to a qualified privilege.
This erroneous ruling that asserting the right to an absolute privilege to the defamation
claim preserved the right to a qualified privilege defense in the instructions not only
unjustly stripped the Hills of the jury’s verdict in their favor on defamation, it also
essentially allowed the Lottery to assert an affirmative defense for the first time post
judgment, and it gave the Lottery an unfair second bite at the apple by allowing it to tailor
its defense on retrial to the Hills’ proof on defamation at the first trial.

I. Under Piles, If Any Theory of Liability Supports A Damage Award, No New
Trial Is Needed If One Theory Is Later Dismissed.

In the first Hill v. Lottery trial, the trial court submitted three different claims to
the jury: violation of the Kentucky Civil Rights Act (*KCRA?”), common-law wrongful
discharge for perjury, and defamation. The jury verdicts are attached at Tab 2. Over the
Hills> objection and at the insistence of the Lottery, the trial court combined the damages
for these three claims into a single instruction. The Lottery’s tendered instructions are
attached at Tab 3. The Hill’s tendered instructions had specific damage instructions for
each claim. The Hill’s tendered instructions are attached at Tab 4. After the trial, the trial
court ruled incorrectly that the KCRA preempted the common-law discharge claim
(discussed in IIT) and ordered a second trial because the damages could not be separated.

The Court of Appeals erroneously agreed, stating: “Since the damages associated with
















































































































