


STATEMENT CONCERNING ORAL ARGUMENT
If the Court believes that oral argument would be beneficial in this matter,
Appellee/Cross-Appellant is more than willing to participate. However, Appellee/Cross-
Appellant believes that the Trial Court’s ruling is manifestly correct, and supported by

evidence at trial, as well as in accordance with the law of the Commonwealth; hence, oral

argument is not necessary.
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COUNTERSTATEMENT OF THE CASE

Appellee/Cross-Appellant, David Klein (“Klein”) does not accept Appellant,
Elaine Henson’s (“Henson”) Statement of the Case because Henson’s Statement of the
Case is incomplete and continually mischaracterizes the undisputed evidence of record
adduced at Trial. In fact, Henson attempts to mislead this Honorable Tribunal by
completely omitting any reference to substantive relevant evidence contrary to her
position and also by affirmatively misstating the evidence throughout her brief. This
Counterstatement will attempt to clarify the record for this Court as to the true nature of
the facts adduced below and further serves as Appellee’s factual support for the Cross-
Appeal.

This case involves a collision between a Sea-Doo driven by Henson and a Sea-
Doo driven by Klein, which occurred on Lake Cumberland on Saturday, August 17,
2002. Sea-Doos are personal watercraft propelled by a water jet located under the hull.
After five days of testimony and evidence at trial, the jury found that Klein was not
responsible for causing the collision that occurred between the two personal watercraft.
This verdict was amply supported by the evidence at trial that Henson made a sudden,
90°-plus left turn without looking or signaling, abruptly let off the throttle, and stopped
directly in the path of Klein, giving him only a few seconds to attempt to avoid the
collision.

This collision between Henson’s and Klein’s watercraft occurred in the midst of
a weekend of business entertainment. Henson was Director of Business Development

for Mac Construction and Excavating which was owned by Victor and Jeannie Unruh.

As part of Henson’s employment duties, she helped entertain and host customers on the



Unruhs’ 110’ houseboat on Lake Cumberland. The weekend of the incident, three
couples attended, all of whom were existing or potential clients of the company; Klein
was present as Henson’s boyfriend and guest.

On Saturday afternoon, August 17, 2002, the houseboat was tied in the back of
a small cove with the Sea-Doos (owned by the Unruhs) docked at the back of the
houseboat. (TAPE No. 4; 3/24/06; 14:05:57-14:10:06). Afier lunch, Klein, acting as
a fishing guide, took the men fishing. (TAPE No. 2: 3/22/06; 11:14:37). Victor
Unruh took the women in the runabout boat to a friend’s party on another houseboat.
At this party, Henson admitted she drank at least one and one-half cups of “Hooch”, an
alcoholic drink. (TAPE No. 3; 3/23/06; 14:13:49-57).

Later that afternoon, the men and women returned to the houseboat for dinner.
Jeannie Unruh, as hostess, began fixing dinner, and asked Henson, as co-hostess, to
assist her. (TAPE No. 2; 3/22/06; 11:17:32). Preparing meals was a part of
Henson’s job responsibilities on these business entertainment weekends. (TAPE No. 3;
3/23/06; 14:12:23-14:13:00). Henson refused to cook and instead, she made the
rounds of the boat seeking someone to ride the Sea-Doos with her. Her boyfriend,
Klein refused to go with her as he planned to clean fish. (TAPE No. 2; 3/22/06;
11:16:13). Victor Unruh specifically told Henson that he did not want her to £0 out on
the Sea-Doo because she had been drinking. Ultimately, Henson took off alone on one
of the Sea-Doos. Victor Unruh instructed Klein to go after her on the watercraft

because she might get lost. Klein, as a guest and boyfriend, complied with Mr.

Unruh’s request and followed Henson. (TAPE No. 2; 3/22/06; 11:17:55). Henson led




Klein to another cove where they “played” before heading back to the houseboat, with
Henson leading Klein on the entire trip back. (TAPE No. 2; 3/22/06; 11:18:38).

Appellant, Henson has no memory of the accident. (TAPE No. 3; 3/23/06;
14:35:35-42; 11:03:49-59). Appellee, Klein and the only other eyewitness to the
accident, a fellow guest, Elmer Knable (“Knable”), supplied the detailed testimony
regarding this collision.

.Upon returning to the small cove where the houseboat was parked, Henson led
Klein (as she had the entire trip); Klein followed her speed and course, consistently
offset to her left. (TAPE No. 4; 3/24/06; 14:10:24-14:11:03). As they slowed and
approached the houseboat for docking, Klein matched Henson’s course and speed.
(TAPE No. 2; 3/22/06; 11:23:29-56; TAPE No. 4; 3/24/06; 14:11:51-14:12:03).
They were both angling to their right towards the rear of the houseboat as they
proceeded into the cove, with the intent to dock the Sea-Doos at the rear of the
houseboat. (TAPE No. 2; 3/22/06; 11:11:15-11:12:34). Henson looked over her
shoulder observing exactly where Klein was riding several times on the way back prior
to the accident. (TAPE No. 2; 3/22/06; 11:22:55-11:23:16). Klein estimated both
parties were traveling 20 to 25 miles per hour. (TAPE No. 2; 3/22/06; 9:44:59). Just
prior to the accident, Klein was offset 15-20 feet to Henson’s left (TAPE No. 2;
3/22/06; 9:48:21) and 30 to 45 feet behind her. (TAPE No. 2; 3/22/06; 9:47:37). The
sole, non-interested eyewitness, Knable agreed that Klein was following Henson offset
to her left side 10 to 15 feet and back behind her some 15 to 20 yards prior to the

accident. (TAPE No. 4; 3/24/06; 14:12:13).




The accident occurred near the houseboat when Henson (suddenly and without
signaling) looked over her left shoulder, shouted something to Klein, made an abrupt
90° or more hard left turn, and stopped her personal watercraft directly in the path of
Klein. (TAPE No. 2; 3/22/06; 10:26:53-10:28:00; TAPE No. 4: 3/24/06: 14:12:55-
14:13:18). Knable testified that Henson turned away from the houseboat, and that the
shore was approximately 100 yards in front of her after she turned. (TAPE No. 4,
3/24/06; 14:18:09-53). Both Klein and Knable testified at trial that Klein had two or
three seconds, at most, to react to Henson’s maneuver which placed her personal
watercraft directly into Klein’s path of travel. (TAPE No. 4, 3/24/06; 14:13:19-30).
In these few seconds, Klein did react and turned his vehicle hard to the left putting all
of his weight into it, trying to put the front of his vessel under water while keeping it
under power so he maintained steering control. (TAPE No. 2; 3/22/06; 11:32:48-
11:33:41). Despite his best efforts, he struck Henson’s Sea-Doo a glancing blow to the
front end of her watercraft, but not full broadside, as he would have if he had taken no
evasive action. (TAPE No. 2; 3/22/06; 11:34:47-59).

After five days of trial testimony and evidence, the jury returned a verdict
finding that Appellee, Klein did not violate his duties as set out in Instruction No. 1.
Instruction No. 1 set out the duties owed by Klein, and as its precise language is so
important under guiding Kentucky law, it is set forth in its entirety. Instruction
No. 1 provided:

It was the duty of the Defendant, David Klein, in the
operation of his personal watercraft on August 17, 2002 to
exercise ordinary care for the safety of other persons

using the waterway, including Plaintiff Elaine Henson,
and this general duty included the following specific duty:
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) To operate his personal watercraft in a reasonable
and prudent manner in accordance with the “Rules
of the Road” so as not to endanger human life,
human physical safety or property;

All of the above duties being subject, however, to
this qualification: that if immediately before the accident
the Defendant was suddenly and unexpectedly confronted
with an emergency by Plaintiff turning her personal
watercraft into the path of Defendant’s approaching
watercraft, and if such emergency was not brought about
by any failure on his part to perform the duties above set
forth, he was not thereafter required to adopt the best
course possible in order to avoid the impending danger but
was required to exercise only such care as the jury would
expect an ordinarily prudent person to exercise under the
same conditions and circumstances.

If you are satisfied from the evidence that the
Defendant, David Klein, failed to comply with one or
more of his duties and that such failure on his part was a
substantial factor in causing the accident, you will find the
Defendant at fault.

Instruction No. 1 placed a general ordinary care duty on Klein in the operation
of his watercraft; then he was specifically charged with the statutory duty under KRS
235.285, “To operate his personal watercraft in a reasonable and prudent manner in
accordance with the ‘Rules of the Road.’”

There was and is an abundance of evidence to support Instruction No. 1 and this
Jury Verdict for Appellee. Henson’s own expert, Capt. Steven Owens (“Owens”),
expounded at length on what these “Rules of the Road” were that Klein should follow.

First, Owens admitted “Rules of the Road” were about basic highway driving rules and

that boating safety was based on these highway rules. (TAPE No. 2; 3/22/06;

14:49:42-14:50:00; 14:50-02-05-14:50:20).




Owens then answered Appellee’s highway “lane” hypothetical of making a
sudden left turn, which is exactly what Henson did just prior to the accident:
Sewell: A hypothetical. Assume you are driving
down a four-lane highway and assume you
are in the right lane in front of me...and I
am in the left lane behind you....If you
make a sudden move over into my lane
without checking your mirror, seeing if it is
safe to do so and I hit you, who’s at fault?

Owens: I am.

Sewell: If you make a sudden left turn out of that
lane into my path, who’s at fault?

Owens: I am.
(TAPE No. 2; 3/22/06; 14:50:21-14:51:33)

Owens next acknowledged that under the Department of Kentucky Fish and
Wildlife regulations for water safety in 301 KAR 6:030, Section 1F mandated that
operators of watercraft “shall not change course without first determining that the
course change can be made without risk of collision.” To the follow-up question,
Owens agreed that Henson violated this regulation if she suddenly changed course
without first checking to see if the maneuver could be made safely. (TAPE No. 2;
3/22/06; 14:55:19-29-14:55:30). Owens further agreed that Henson, given her alcohol
consumption that afternoon, was engaging in an unsafe boating practice as “any amount
of alcohol can affect judgment, coordination and reaction time.” (TAPE No. 2;
3/22/06; 15:15:06-19-15:15:26-35).

Reading Owens’ testimony in toto, it is manifestly clear that Klein followed the i

statutory “Rules of the Road” and was not in violation of any Kentucky regulation by




allegedly following too closely as claimed by Appellant. (TAPE No. 2; 3/22/06:
14:27:42-56-14:28:19). In fact, Owens’ testimony supports the opposite conclusion,
that Henson’s maneuvers violated the statutory Rules of the Road and the above-cited
regulation, which led to this accident. By returning a verdict for Klein, the jury agreed
Henson’s actions were causal. What is unknown is if the jury even reached and
considered the sudden emergency qualifications at the end of Instruction No. 1.
Certainly evidence supports those qualifications given Henson’s undisputed abrupt 90-
degree left turn, her stopping or slowing her vessel, and Klein’s few seconds of
avoidance/reaction time.

Missing from the Trial Court’s jury instructions was Appellant’s so-called right-
of-way instruction in favor of Henson. The Trial Court correctly did not give this
instruction as there was no supporting evidence. There was absolutely no evidence at
trial to suggest that Klein was overtaking Henson’s personal watercraft (and thus had a
duty to yield right-of-way), or that Klein had any intent to do so, before Henson made
her sudden change in course and speed. (TAPE No. 2; 3/22/06; 11:25:19-38). The
lay testimony, as noted above, was Klein consistently followed Henson’s watercraft
behind her and to her left the entire way back to the houseboat prior to the accident.
Moreover, Henson’s own boating expert, Owens, admitted on cross-examination that
this was not an overtaking situation and thus no applicable regulations, adopted in
Kentucky applied.' (TAPE No. 2; 3/22/06; 14:40:23-28; 14:42:25-14:43:02). There

was no evidence from any lay or expert witness that Klein was overtaking or seeking to

! Appellant’s sole citation to Owens’ testimony at footnote 1 is not reflective of his full testimony at

trial.



overtake the Henson personal watercraft prior to her sudden maneuver. To the

contrary, Owen explicitly stated:

Sewell: This was also not an overtaking situation,
was it?

Owens: I don’t think it was, sir.

Sewell: Right, and the reason you don’t think it

was, was because the intent as you
understand it from reading the depositions
is that both parties were going to continue
on the same path back to the houseboat,
where they were going to dock at the rear
of the houseboat, correct?

Owens: That’s my understanding.
. % ok %
Sewell: Do you have an impression in this case,

Mr. Owens, based upon the limited review
that you have done of these depositions,
whether or not Ms. Henson made a sudden
90-degree or better turn directly into the
path of Mr. Klein’s personal watercraft?

Owens: If I recall from the deposition testimony, at
the end of her deceleration she veered to
the left, yes, sir.

(TAPE No. 2; 3/22/06; 14:40:29-49; 14:41:38-55; 14:41:58-14:42:06)

Therefore, the testimony at trial fully supported the Trial Court’s decision not to
impose a duty upon Klein to yield the right-of-way to Henson under an overtaking
scenario.

Additionally, Appellee/Cross-Appellant must address his Cross-Appeal.

Appellee cross-appeals on the Trial Court’s evidentiary ruling regarding the testimony

of the investigating boating officer, Richard W. Waite (“Waite”), an inexperienced



officer with the Kentucky Department of Fish and Wildlife Resources. If the Jjudgment
of the lower Court is affirmed, there is no need to reach the issue of Appellee’s Cross-
Appeal.. The Cross-Appeal only need be addressed if the case is sent back for a new
trial.

A year prior to trial, the Trial Court granted Klein’s Motion in Limine on the
basis of KRE 803(A4) and KRE 702, and ordered that both Officer Waite’s report and his
opinion testimony as to causation of this accident would be inadmissible. On the
morning of trial, and in the context of ruling on Appellee’s then pénding motion in
limine to limit the scope of opinion testimony from Appellant’s retained boating expert,
Captain Owens, the Trial Court reversed this ruling and summarily concluded that
Officer Waite’s causation testimony would be admissible.

Specifically, the Trial Court concluded that Officer Waite would be allowed to
give opinion testimony, and that his report containing the statement that the operators’
(both Henson and Klein) inattention and failure to keep a proper lookout contributed to
causing this accident would be admissible. (TAPE No. 1; 3/22/06; 11:07:59). Besides
his lack of proper qualification to reconstruct this accident and the lack of any
supporting physical evidence, Waite’s investigation also omitted key, necessary
evidence for any credible determination as to causation. He did not try to determine or
even ask the witnesses the speed of the watercrafis prior to impact. (Waite Depo. at p.
25). Similarly, he made no inquiry regarding the proximity of the personal watercrafts
to each other prior to the accident. (Waite Depo. at p. 24). While Waite was unable to
recall what the eyewitness Knable told him, he assumed from what he had written in his

report that Knable’s narrative of the accident supported Klein’s recollection. (Waite
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Depo. at p. 54). Finally, Officer Waite admitted that the causation information on his
report was primarily for statistical reporting and data gathering purposes on causes of
boating accidents for the Coast Guard. (Waite Depo. at p. 52).

When asked how he surmised for his report that Klein and Henson were
inexperienced, Waite testified that he based it on the fact that Klein indicated that they
did not own the personal watercraft, but that they were borrowing them. From that,
Waite made the assumption that Henson and Klein both were not very experienced.
(Waite Depo. at p. 28). Based upon this limited information, Officer Waite’s report
contained his opinion of what contributed to the accident, i.e., operator inexperience
and operator attention. (Waite Depo. at p. 49). He applied this to both Klein and
Henson. (Waite Depo. at p. 49).

Officer Waite’s testimony did not come in at the trial, as neither Party called
Officer Waite to testify. Appellee/Cross-Appellant anticipates that Officer Waite could
be called at any new trial. Hence, only if this Court here deems a new trial proper,
must this issue be addressed.

On October 5, 2007, the Court of Appeals rendered an Opinion affirming the
Judgment below. In doing so, the Appellate Court specifically found that the evidence
adduced at trial did not support the Appellant’s contention that the accident occurred
during an overtaking maneuver, and as such, there was no error on behalf of the Trial
Court in refusing to instruct the Jury that Henson had the right-of-way. The Court of
Appeals also specifically found that evidence adduced at trial supported the Trial
Court’s instruction regarding the sudden emergency doctrine. The issue of the

admissibility of the Officer Waite’s report was rendered moot and not addressed.
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However, that issue is raised herein yet again out of an abundance of caution.
Nevertheless, Appellee remains confident that after the undisputed evidence of record is
analyzed with respect to the controlling Kentucky case law, the Court of Appeals’
Opinion will be affirmed in all respects and the Judgment left undisturbed.
ARGUMENT
I. IT WAS NOT ERROR FOR THE TRIAL COURT TO INSTRUCT THE
JURY ON “SUDDEN EMERGENCY” BECAUSE THE INSTRUCTION

WAS SUPPORTED BY THE EVIDENCE AND IN ACCORDANCE WITH
KENTUCKY LAW.

A party, such as Klein, is entitled to an instruction on his theory of the case
provided there is evidence to support the proffered instruction. Reece v. Dixie
Warehouse & Cartage Co., 188 S.W.3d 440 (Ky. App. 2006). Here, there is
overwhelming evidence to support the giving of this sudden emergency instruction.
Klein had the right to assume that Henson would comply with the law and follow the
Rules of the Road in her operation of the watercraft. Accordingly, this Trial Court
properly instructed the jury on sudden emergency, given the evidence at trial and
Kentucky case law as discussed herein. This Jury Verdict in favor of Appellee should
be affirmed.

The ordinary rules of common law negligence apply to this action as well as the
specific law of this case, KRS 235.285(4), which provides:

A personal watercraft or motor boat operated on public
waters shall at all times be operated according to the
“Rules of the Road” in a reasonable and prudent manner

so as to not to endanger human life, human physical safety
or property.
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The statute then states that an operator shall not steer the watercraft toward an object or
individual in the water and turn sharply and closely in a way that endangers human life,
human physical safety or property. See KRS 235.285(4)(f).

Furthermore, the Kentucky Administrative Regulations, specifically 301 KAR
6:030, Section (6)(f), also apply to Henson’s actions and her sudden change of course.
The regulation states that the operator of a vessel shall not chénge course without first
determining that the course change can be made without risk of collision. Clearly,
Henson violated this regulation with her sudden turn and stop in front of Klein, as
Henson’s own expert admitted on cross-examination. (TAPE 2; 3/22/06; 14:55:19-30).
Additionally, in Kentucky, there is no minimum following or offset distance specified
by statute or by regulation. Again, Captain Owens testified that unlike Henson, Klein
did not violate any statute or regulation in the operation of his personal watercraft.
(TAPE No. 2; 3/22/06; 14:57:49-50).

Besides the Appellant’s own expert supplying evidence to support the sudden
emergency instruction, the undisputed laybtestimony too shows that Henson suddenly
and without signaling looked over her left shoulder, shouted to Klein, made an abrupt
90-degree hard left turn, and stopped her watercraft directly in Klein’s path. (TAPE
No. 2; 3/22/06; 10:26:53-10:28:00; TAPE 4, 3/24/06; 14:12:55-14:13:18). If she had
not turned into Klein’s path, there would not have been an accident. (TAPE No. 4:
3/24/06; 14:17:45-14:18:07). It is further uncontroverted that Klein, at best, had only
two or three seconds to react, which he did by pulling to the left and avoiding a direct

broadside hit; rather, Klein struck a glancing blow to the front end of Henson's
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watercraft. (TAPE No. 4, 3/24/06; 14:13:19-30; TAPE No. 2, 3/22/06; 11:32:48-
11:3:41; 11:34:47-59).

A. Klein was confronted with a sudden emergency and not a sudden
occurrence when Henson abruptly turned her watercraft into his path
and stopped.

Appellant on appeal argues that Klein was faced with a sudden subjective
unexpected occurrence but not a sudden emergency. Appellant also contends that Klein
should have anticipated her decision to stop, for any reason whatsoever. In making this
argument, Appellant continually mischaracterizes Henson’s actions as a mere normal
stop in which she simply let off the gas and turned to yell Klein’s name. However,
Henson did not simply stop in place without changing course; her watercraft simply did
not begin to drift causing it to gradually turn left. Rather, the undisputed evidence at
trial was that Henson made a sudden hard left turn which placed her directly in the path
of Klein’s watercraft; then she stopped.

The evidence supports this Jury’s verdict that Klein was legally operating his
watercraft under the governing Kentucky statutes and regulations. Moreover, despite
Henson’s contention otherwise, Klein did have the right to assume Henson would
operate her watercraft in conformity with the controlling statutes and regulations.
Given their angled approach towards the rear of the houseboat to dock, Appellee had no
reason to anticipate a sudden 90-degree plus turn to their left, away from the houseboat.

In light of the above, it is clear that Appellant’s argument that Klein was faced
with a “sudden occurrence” rather than a “sudden emergency” is without merit. In
fact, the Courts of this Commonwealth have explained on numerous occasions that a

sudden emergency occurs when an individual takes action as a result of encountering an
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unanticipated emergency. Conversely, a sudden occurrence results when an individual
takes no action when encountering an unexpected emergency. House v. Kellerman, 519
S.W.2d 380, 383-84 (Ky. 1975); City of Louisville v. Maresz, 835 S.W.2d 889, 893
(Ky. App. 1992); Regenstreif v. Phelps, 142 S'W.3d 1, 4 (Ky. 2004); Robinson v.
Lansford, 222 S.W.3d 242, 245 (Ky. App. 2006). In the case at bar, it is undisputed
that Klein did take evasive action in an attempt to avoid the collision with Henson.
Klein did not rear-end Henson. Rather, in the few seconds Appellee had to react, he
turned his vehicle hard to the left putting all of his weight into the maneuver while
keeping it under power so he could maintain steering control. Because Klein took this
evasive action, he only struck a glancing blow to the front end of Henson’s watercraft
instead of ramming it full broadside as he would have if he had not responded at ail.
(TAPE No. 2; 3/22/06; 11:34:47-59). Clearly, the undisputed lay and expert testimony
illustrates unequivocally why this Trial Court properly gave this sudden emergency
instruction. Simply put, Instruction No. 1 is solidly backed by the evidence at trial.

B. Settled Kentucky case law, including Robinson v. Lansford, supports the
Trial Court’s instruction on sudden emergency. '

Settled Kentucky case law also demonstrates that the sudden emergency
instruction was properly given based on the evidence set forth below. In fact, the
Kentucky Supreme Court recently confirmed that the sudden emergency doctrine is
alive and well in this Commonwealth. Regenstreif v. Phelps, 142 S.W.3d 1 (Ky.
2004). Regenstreif involved “black ice” which caused defendz;nt’s vehicle to skid, lose
control, cross into oncoming traffic and collide with plaintiff’s vehicle. The Court

recognized the jury’s dilemma absent an emergency instruction. Without a sudden
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emergency instruction, the jury would likely have found against the defendant, as she
was in clear violation of specific duties owed in keeping her vehicle to the right and
under control. Yet, given the sudden emergency of the black ice, the question became:
did the defendant do all she could under the circumstances? In other words, the duties
owed in operating a vehicle may be modified by the sudden emergency. The jury is
asked to decide if the defendant acted in a reasonably prudent manner in the exercise of
ordinary care, once the sudden emergency presents itself. The sudden emergency
doctrine explains to a jury how to evaluate the allegedly negligent conduct of a person
who is suddenly confronted with an emergency situation that allows no time for
deliberation. Id. (citation omitted). The sudden emergency doctrine does not excuse
fault; it defines the conduct to be expected of a prudent person in an emergency
situation.

Given Appellant’s argument that the fact that Klein hit Henson proved that he
was following too closely and therefore violated his assigned duties, the Trial Court
was faced with the very Catch-22 situation that the Kentucky Supreme Court recognized
as supporting the giving of a sudden emergency instruction in Regenstreif. Throughout
the trial and in closing, Appellant argued that the fact that Klein hit Henson proved that
he violated not only the general duty of ordinary care but also the specific statutory
duty of following the “Rules of the Road.” This dilemma, along with the undisputed
evidence that he was confronted with a true sudden emergency, warranted the giving of
the sudden emergency instruction.

The most recent pronouncement in Kentucky on a sudden emergency

instruction, Robinson v. Lansford, 222 S.W.3d 242, 245 (Ky. App. 2006),
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demonstrates that given the facts at bar, and the precise wording of Instruction No. 1,
that this sudden emergency instruction was properly given in accordance with Kentucky
law. While Appellant asserts that Robinson is on “all fours” and illustrates that this
sudden emergency instruction was erroneous, the contrary is true. Indeed, the facts are
not on “all fours” and are not strikingly similar as alleged by Appellant. Robinson
involved a double, rear-end automobile accident, while this case presents a single
collision. Further, careful analysis of Robinson shows why this sudden emergency
instruction was correctly given.

More specifically, in Robinson, there were two emergencies: the first, when
plaintiff (the middle car) hit the vehicle in front of her; the second, when defendant
then rear-ended plaintiff. Under these facts, the trial court gave defendant a sudden
emergency instruction which read, in pertinent part, after stating defendant’s general
and specific duties:

All of these duties of Defendant being subject, however,
to this qualification that if immediately before the accident
Plaintiff’s automobile suddenly and unexpectedly came to

a stop in front of Defendant’s automobile, and if the
emergency presented was not caused or brought about by
any failure by Defendant with his duties as above set
forth, Defendant was required to exercise only such care
as the jury would expect an ordinarily prudent person to

exercise under the same conditions or circumstances.

Id. at 3.
The Court then held that this instruction constituted reversible error, as

defendant was presented with what the Court defined as a “sudden occurrence” and not

a “sudden emergency” so as to justify the giving of a sudden emergency instruction.
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This distinction was based upon a finding that the defendant did not take evasive action,
such as swerving, in reaction to the accident.

However, close analysis of Robinson shows that the Court’s finding that this
instruction was reversible error was not so much based on the “sudden occurrence”
label, but on the fact that this instruction was so misleading and confusing to the jury in
that the jury could not tell which emergency was at issue (there were two different rear-
end collisions) or what duties were owed when. The Court explained that this poorly
worded instruction qualified Lansford’s duties that were owed after the emergency (the
Court stresses this is the “wrong point in time”) when such duties should have been
qualified before the sudden emergency. Id. at 4, 5.

To further illustrate the faulty language, the Robinson Court next set out sample
instructions from previous cases which properly qualified a defendant’s duties in the
event of an emergency. City of Louisville v. Maresz, 835 S.W.2d 889 (Ky. App.
1992); Webb v. Boydston, 439 S.W.2d 955 (Ky. 1969). Citing at length from Webb,
the Robinson court emphasized that the Webb instruction was proper as it: “clearly
identified the emergency as the situation that confronted the second driver, defendant
Boydston, and the jury was not presented with confusing language where the
emergency could be understood to be the initial incident which caused the first driver,
the plaintiff, to stop.” Robinson, supra at S. The Webb instruction accurately
presented to the jury that the question was whether “the Webb car had given sufficient
warning of its sudden stop in order for Boydston to have avoided a collision, provided

Boydston was using due care.” Id. Thus, the Robinson Court concluded that such an
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instruction as in Webb “conveyed the necessary information to the jury” and was not
confusing or misleading.
Appellee Klein submits that Instruction No. 1, as in Webb, properly framed the

“real question” to this jury, which was whether or not the Henson watercraft had given
sufficient warning of its sudden change in course and speed in order for Klein to have
avoided a collision, provided Klein was exercising ordinary care. Instruction No. 1
clearly elucidated this question as follows:

“...that if immediately before the accident, the Defendant

was suddenly and unexpectedly confronted with an

emergency by Plaintiff turning her personal watercraft

into the path of Defendant’s approaching watercraft, and

if such emergency was not brought about by any failure

on his part to perform the duties above set forth, he was

not thereafter required to adopt the best course possible in

order to avoid the impending danger but was required to

exercise only such care as the jury would expect an

ordinarily prudent person to exercise under the same

conditions and circumstances.”
Unlike the instruction in Robinson, this instruction clearly defined the alleged
emergency, and clearly required the jury to first find that Klein did not cause the
emergency by breaking any of his enumerated duties before the modification of those
duties could be considered.

In the matter sub judice, the Court of Appeals reviewed the relevant case law in
regard to the sudden emergency doctrine. After noting that several prior opinions were
easily distinguishable and offered no guidance in the instant situation, the Appellate
Court stated that the facts in the present case do bear similarity to the facts in Maresz

and Robinson. The Court then, however, expounded why those two cases were

factually distinguishable and not controlling.
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[W]e note that the facts in the present matter do bear similarity to the
facts in Maresz and Robinson. All three cases involve a collision
between two vehicles; however, in both Maresz and Robinson, the
trailing vehicle was directly behind the leading vehicle and the trailing
vehicle collided with the rear of the leading vehicle. In this case, Klein’s
personal water craft was not directly behind Henson’s, and he did not
strike the rear of her vessel; instead, he struck the left side of Henson’s
vessel after Henson had made an abrupt and sharp 90 degree turn,
crossing Klein’s path and stopping in front of his vessel. More
importantly, there was no evidence, in either Maresz and Robinson, that
the trailing vehicle took any action to avoid the accident. In this case,
the evidence was that Klein tried to avoid the accident by turning to the
left but failed. So we find both Maresz and Robinson to be factually
distinguishable and find that neither control the resolution of this case.

Henson v. Klein, No. 2006-CA-001692-MR & 2006-CA-001814-MR, slip op.
at 14-15 (Ky. App. October 5, 2007).

The Court of Appeals next reviewed the undisputed evidence of record
and specifically found it sufficient to support Instruction No. 1:

The evidence adduced at trial was more than sufficient to show that Klein

encountered a sudden emergency when Henson abruptly turned and

stopped in front of him. This justified the trial court’s decision to

instruct the jury on the sudden emergency doctrine regarding Klein’s
duties.

Henson v. Klein, No. 2006-CA-001692-MR & 2006-CA-001814-MR, slip op.
at 16 (Ky. App. October 5, 2007).

As evidenced from its Opinion Affirming referenced above, the Court of
Appeals correctly found that the Trial Court not only properly gave a sudden
emergency instruction but that such instruction was sufficiently supported by

undisputed evidence at trial and current controlling Kentucky law.
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C. The Trial Court did not presuppose ordinary care of Klein or
preempt the jury’s role by instructing on sudden emergency.

Appellant next argues that by instructing on “sudden emergency”, ordinary care
was presupposed by the Trial Court, which served, in essence, as a Directed Verdict
regarding Klein’s conduct prior to the emergency. However, Appellant’s argument
conveniently ignores the actual language of the instruction itself. Instruction No. 1
placed a general ordinary care duty on Klein in the operation of his watercraft; then he
was specifically charged with the statutory duty under KRS 235.285, “To operate his
personal watercraft in a reasonable and prudent manner in accordance with the ‘Rules
of the Road.”” After the general and specific duties were explained, the sudden
emergency instruction followed. However, that instruction stated that before the jury
could take into account the existence of a sudden emergency, it had to first find that the
emergency was not “brought about by any failure on [Klein’s] part” to perform his duties.
The jury’s role was not preempted in any way by the Trial Court. Rather, the jury was
specifically charged with the responsibility to consider whether Henson’s actions created
the emergency. Hence, if the jury determined that Klein’s following Henson too closely
created an emergency when Henson suddenly stopped and swerved into Klein’s path, the
jury would have been obligated to find that Klein was negligent.

Furthermore, Appellant’s counsel had every opportunity to explain, argue, and
instruct the jury on the meaning of a sudden emergency and its application to the facts
from Appellant’s viewpoint. (TAPE No. 5; 3/27/06; 13:10:31-13:13:27). In fact,
Appellant’s counsel did argue and explain this instruction in closing:

Attorney Clare: Now the next paragraph which talks
about sudden emergency, I suggest to you it is confusing.
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The sudden emergency is a deer runs out in front of you,
not if a vehicle in front of you comes to a normal stop.
This is not a sudden emergency ladies and gentlemen.
Ms. Henson is coming to a normal stop. There is no
other way to come to a stop on the personal watercraft....

(TAPE No. 5, 3/27/06; 13:10:31-13:12:00).

Further, during argument on the jury instructions, the Trial Court specifically
stated that its ruling was not a finding that a sudden emergency existed, but rather it
was merely permitting the jury in its discretion to find that a sudden emergency may
have existed. The Trial Court encouraged Appellant to fully argue that a sudden
emergency did not exist and that Henson’s actions were foreseeable. (TAPE No. 5:
3/27/06; 11:17:27-11:18:51). Appellant, in fact, presented all such arguments to the
jury. (TAPE No. 5; 3/27/06; 12:47:11-12:49:43). The jury heard five days of
testimony, lay and expert opinion that Henson made at least a 90-degree sudden turn to
her left and stopped directly in Klein’s path, leaving him a bare few seconds to react.
The jury also heard Appellant’s closing argument that Henson’s sudden turning and
stopping in Klein’s path was not a sudden emergency like a deer darting out in front of
a vehicle. Appellant further contended she had made a “normal stop.” The jury, based
on the overwhelming evidence, rejected Appellant’s logic and rendered a verdict for
Appellee, Klein. Had the jury believed that Klein had not acted prudently in operating
his watercraft, the jury would have been obligated to find for Henson based on the very
language of the instruction Appellant now claims is defective.

In further support of her argument that Instruction No.1 somehow preempted
the jury’s role in this case, Appellant also contends that Klein must have been following

too closely to Henson given that the collision occurred. This argument is, in essence, a
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res ipsa loquitor arguament which has no application to these facts. Taken to its logical
conclusion, there could never be fault for stopping suddenly, since all following vehicles
would be required to anticipate a sudden stop, with or without warning, and would further
be required to follow at some undefined infinite distance to prevent any accident no
matter how unexpected and without taking into account a lead vehicle’s actions. Such a
result simply cannot be squared with reasoned jurisprudence, and in fact would be
untenable. Such an argument is simply invalid. Not surprisingly, Appellant cites no
Kentucky cases to support this unsustainable position.

D. The sudden emergency doctrine should not be modified to require a
directed verdict finding of absence of the fault of the party seeking the
protection of the doctrine.

Appellant argues that the bright line threshold for application of the sudden
emergency doctrine should be a directed verdict finding of an absence of fault on behalf
of the party seeking the protection of the doctrine. Such an argument is clearly illogical,
but interesting, in that Appellant claims the Trial Court, in essence, directed a verdict for
Klein in instructing on sudden emergency and then turns around and argues a directed
verdict should be given by the trial court if a party seeks to utilize the doctrine. Such a
bright line rule would clearly rob the jury of its function as fact finder.

Appellant cites to no case law in making this argument and actually misstates the
law in claiming that under a sudden emergency instruction, the reaction is all that is
analyzed. While it is true that the purpose of the sudden emergency doctrine is to define
the conduct to be expected of a reasonably prudent person in an emergency situation, it

does not excuse fault. Regenstreif, supra at 4 (citations omitted). Additionally, in order

for the sudden emergency doctrine to apply in any given situation, the unanticipated
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condition that constitutes the emergency must not have been brought on by the fault of
the party seeking the doctrine’s protection. Id.

Appellant’s example of a speeding motorist who has no time to stop to avoid
hitting a dog is not persuasive. In that hypothetical, although the reaction to cross the
centerline may have been reasonable, the driver’s violation of his duty of care to others
by excessively speeding and therefore, contributing to the accident by reason of the
negligent speeding would preclude the protection of the doctrine. In the case at bar, the
evidence adduced below simply does not substantiate Appellant’s claims that any of
Klein’s actions leading up to the accident contributed to the cause of the accident.

Finally, while Appellant continues to argue that a traditional comparative fault
and ordinary care instruction would have been more appropriate in the instant case, she
offers no authority to support this position. Rather, the law in Kentucky is clear.
There is no conflict between comparative negligence and the sudden emergency
qualification, and it is not error to instruct on a sudden emergency when warranted by
the evidence. Id. at 4-5. In the instant case, the overwhelming evidence of record
mandated the sudden emergency instruction, and it was properly left to jury, in its role
as fact finders, to decide whether a sudden emergency existed or not.

E. Even if the sudden emergency instruction was improper, any error was
harmless.

Appellee remains steadfast that the Trial Court neither erred in the giving of the
sudden emergency instruction, nor in its content. On the other hand, should this Court
disagree with Appellee and find that the giving of this sudden emergency instruction

was erroneous, then at worst the instruction constituted harmless error. Appellee is
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well-aware that he bears the burden of proving any such error to be harmless, or in
other words, not prejudicial to Appellant. See, e.g., McKinney v. Heisel, 947 S.W.2d
32 (Ky. 1997); Thompson v. Sherwin Williams Co., Inc., 113 S.W.3d 140 (Ky. 2003).
Yet, the Kentucky Supreme Court has succinctly stated, “any presumption of prejudice
from “erroneous instructions” can be rebutted by the verdict. Thompson, supra at 144,
Here, the sudden emergency instruction, if this Court deems it erroneous, should
constitute harmless error, as the jury verdict in favor of Klein was supported by
overwhelming evidence as detailed hereinabove. Furthermore, as discussed herein,
Appellant’s counsel took the opportunity to argue to the jury his version of the meaning
of a sudden emergency and its application to the facts of this case. (TAPE No. 5;
3/27/06; 13:10:31-13:13:27).

The jury heard a week of testimony that unequivocally established that Henson
abruptly made at least a 90-degree turn to her left and stopped directly in Klein’s path,
leaving him just a few seconds to react. The jury also heard Appellant’s closing
argument that she had made a “normal stop”, and that this case did not involve a
sudden emergency like a deer darting out in the road in front of a car. The jury, based
on the overwhelming evidence, rightfully rejected Appellant’s argument in rendering a
verdict for Appellee, Klein. There was no risk of the jury being confused as to what
occurrence the sudden emergency instruction referred to, and there was no risk of jury
confusion based on the language of the sudden emergency instruction itself. As
discussed in Robinson, any error in giving the instruction was therefore harmless error.

If the jury applied the sudden emergency portion of Instruction No. 1 in reaching its

-4 -



verdict, it did so only after first deciding that any emergency was not caused by Klein’s
breach of any of his specified duties.

II. APPELLANT DID NOT OBJECT AND PRESERVE AN ISSUE
REGARDING APPELLEE’S “LANE THEORY” HYPOTHETICAL.

In an attempt to shore up her argument that no sudden emergency existed,
Appellant asserts that Appellee’s use of a “lane” hypothetical before the jury was
improper. Yet, Appellant never objected to this hypothetical to preserve the issue for
appeal, nor did she identify it as an issue on appeal in her prehearing statement. CR
76.03(8). It is noteworthy to recall, at this juncture, that Appellant’s own duty of care
included the statutory duty to operate her watercraft in accordance with the “Rules of the
Road,” and the additional regulatory duty to not change the course of her watercraft
“without first determining that the course change could be made without risk of
collision.” See KRS 235.285; 301 KAR 6:030, Section 1F. In this case, Henson violated
the Rules of the Road by swerving into Klein’s path without checking to determine
whether it was safe to do so. Indeed, Henson’s own expert testified that a driver would
be in violation of the rules of the road if he or she swerved into an adjacent lane without
checking to see if it was safe to do so. Thus, Henson’s own expert, Captain Owens
gives credence to Klein’s “lane” theory on cross-examination:

Sewell: A hypothetical. Assume you are driving down a
four lane highway and assume you are in the right lane in
front of me, driving down the highway and I am in the left
lane behind you. You are in the right lane up ahead. I
am behind you a little bit in the left lane. If you make a
sudden move over into my lane without checking your
mirror seeing if it’s safe to do so and I hit you, who’s at

fault?

Owens: I am.
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Sewell: If you make a sudden left turn out of that lane
into my path, who’s at fault?

Owens: I am. (TAPE No. 2; 3/27/06; 14:49:42-
14:51:33).

The legislature has broadly referred to the “Rules of the Road” without further
definition. It is entirely proper for counsel to flesh out the meaning of such a broadly
worded directive through testimony and argument. Appellant states that Klein’s lane
hypothetical was inappropriate, and yet, she presented a “lane theory” of her own.
(TAPE No. 5; 3/27/06; 13:04:56-13:07:20). Neither party’s lane theory hypotheticals,
or counsels’ respective efforts to delineate the Rules of the Road are an appealable
issue. The only appealable issues before this Court are whether the sudden emergency
instruction was proper, whether the jury should have been instructed that Henson as the
lead watercraft had the right of way, and whether the testimony and report of Officer
Waite should be admissible on any re-trial.

III. THE TRIAL COURT PROPERLY DENIED JURY INSTRUCTION THAT
APPELLANT HAD THE RIGHT-OF-WAY.

Appellant asserts that it was reversible error that the Trial Court did not instruct
that Appellee had the duty under 301 KAR 6:030, Section 6(b)(2) to yield the right of
way to the vessel being “overtaken” (the Henson vessel). 30!/ KAR 6:030, Section 6
does provide, in part, that the operator of a vessel overtaking another vessel may do so
on either side and shall yield the right of way to the vessel being overtaken. However,
there was absolutely no evidence at trial to suggest that Klein was overtaking Henson’s
personal watercraft, or that he had any intent to overtake her personal watercraft before

Ms. Henson made her sudden change in course and speed and turned into his path of
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travel. While Appellee agrees it is always a question of law for the Court to determine
the respective duties owed by each party, it should be noted again that Henson’s own
boating expert, Captain Owens, repeatedly testified on cross-examination that this was
not an overtaking situation for purposes of applying this particular regulation. (TAPE
No. 2; 3/22/06; 14:40:23-49).

While Henson, like Klein, is entitled to instructions that support her theory of
the case, there must be evidence to support the giving of each instruction. Here there is
no evidence of an overtaking situation; neither lay nor expert testimony support
Henson’s theory. For this reason, alone, it was proper for the Trial Court to refuse to
impose a duty upon Klein to yield the right of way under the overtaking regulation.

Appellant repeatedly claimed that Klein owed a duty to yield the right of way to
Henson in spite of a lack of substantiating proof. On direct examination, Captain
Owens testified regarding the right of way on the water and explained the three key
rules: meeting a boat head-on; crossing the path of another boat; or overtaking another
boat. (TAPE No. 2; 3/22/06; 13:30:20-13:32:44). Owens on direct exam offered that
Henson, as the lead craft, had the right of way to do virtually anything: “The operator
can turn, stop, do whatev‘er, slow down, speed up as [he] needs to avoid any obstacle
he encounters. If the [front] boat made a sudden hard turn...then the person should
observe behind them, make sure there is no boat behind them.” (TAPE No. 2;
3/22/06; 13:46:08-44).

On cross-examination, however, Owens had to admit that the Kentucky statutes
and regulations do not require a following (as opposed to an overtaking) personal

watercraft to yield the right-of-way to the forward watercraft. (TAPE No. 2; 3/22/06;
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14:58:45). Owens concluded, contrary to Appellant’s ongoing assertion, that these
facts did not present a meeting, crossing or overtaking situation. (TAPE No. 2;
3/22/06; 14:40:29-49; 14:41:38-55; 14:41:58-14:42:06). Thus, no duty to yield the
right-of-way by Klein existed under these facts and pertinent Kentucky law. (TAPE
No. 2; 3/22/06; 14:58:03).

For all these reasons, the Trial Court properly refused to instruct that Klein had
a duty to yield the right-of-way to Henson. Such a refusal to give this type of
instruction cannot be reversible error, as it is not supported by the evidence. It has
long been the law of this commonwealth that a trial court should only instruct on
theories that are supported by the evidence. Farrington Motors, Inc. v. Fidelity &
Casualty Co., 303 S.W.2d 319, 321 (Ky. 1957). Any instruction that Henson had the
right-of-way simply was not warranted based on the evidence at trial. Finally, as with
the sudden emergency instruction, the alleged “error” not to instruct that Klein had the
duty to yield the right-of-way, should be deemed, at best, harmless. See Thompson,
supra.
IV.  CROSS-APPEAL: TRIAL COURT’S RULING THAT THE OPINION

TESTIMONY AND REPORT OF THE INVESTIGATING OFFICER
WAS ADMISSIBLE WAS ERRONEOUS.

As argued above, Appellee/Cross-Appellant believes that no reversible error has
been committed by the Trial Court in the jury instructions. In the unlikely event that
this Court finds reversible error in these instructions and orders a new trial,
Appellee/Cross-Appellant submits that any opinion testimony as to causation and the
report of Officer Richard Waite, should be excluded from evidence at re-trial. The

Trial Court’s ruling, prior to start of trial, that such testimony and evidence was
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admissible should be deemed error by this Court under the plain dictates of KRE 702
and KRE 803(8)(A4).

The sum and substance of Officer Waite’s opinion testimony is that operator
inattention contributed to this accident. Such opinion is clearly inadmissible not only as
Waite cannot be qualified as an expert under KRE 702, but Waite’s limited post-
accident investigation also cannot qualify as permissible accident reconstruction within
the parameters of KRE 702. As to the substance of his investigation, Officer Waite
readily admitted that he did not reconstruct the accident or act as an accident
reconstructionist, but rather was on a “fact finding” mission. (Waite Depo. at pps. 24,
25).  Waite’s factﬁal investigation falls short of the comprehensive investigation
required for admissible expert accident reconstruction. It is simply a conclusion,
without substantiating scientific evidence, or supporting physical evidence, and as such,
cannot meet KRE 702°s requirements of assisting the jury. Waite’s opinion testimony
was not, and cannot be, based on scientific, technical or other specialized knowledge as
required by KRE 702; thus, it should be inadmissible at any new trial.

On February 16, 2005, over a year before the trial, the Trial Court entered an
Order granting Klein’s motion in limine excluding the Kentucky Boating Accident
Report from being introduced at trial and excluding Officer Waite’s opinion evidence
regarding the contributing causes of the accident. (See Appendix). The basis for the
Court’s ruling was correcfly KRE 803(8)(A), and KRE 702. Despite this previous
ruling, on March 21, 2006, the morning of trial, the Trial Court, in deciding Appellee’s
motion in limine to limit the opinion testimony of Captain Owens, reversed its prior

ruling and held that Officer Waite should be allowed to give causation opinion
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testimony and that his report was also admissible. (TAPE No. 1; 3/21/06; 11:07:59-
11:08:43).

The Trial Court primarily based its ruling on Buckman v. Bombardier Corp.,
893 F.Supp. 547 (E.D.N.C. 1995) which involved a boating accident; the U.S. District
Court in North Carolina deemed both the report and the investigating officer’s
testimony admissible under FRE 803(8)(C). The Trial Court also justified this ruling
on a Kentucky case addressing the admissibility of a social worker’s testimony, an
unpublished Kentucky case on admissibility of a toxicology report, and a Supreme
Court case involving an aircraft crash which broadly interpreted FRE 803(8)(C). See
Prater v. Cabinet for Human Resources, 954 S.W.2d 954 (Ky. 1997); Brown v.
Comm., 2006 WL 141614 (unpublished); Beech Aircraft Corp. v. Rainey, 488 U.S. 153
(1988). (TAPE No. 1; 3/21/06; 10:57:51-11:06:32).

The Trial Court did not discuss the content of KRE 803(8)(4)(B), or (C) which
differs substantially from FRE 803(8). The Trial Court merely stated that both rules
were consistent with one another. However, study of KRE 803(8) demonstrates that
this ruling was erroneous and against a strong line of Kentucky case law.

The Trial Court’s opinion based on the precedent cited above can be
summarized as follows: (1) the investigative report and the officer’s opinion testimony
should be admitted under the hearsay exception for business records, which exception
also encompasses trustworthy records of a public agency; (2) the public records
exception which specifically prohibits admissibility of “investigative reports by police
and other law enforcement,” KRE 803(8)(A), is in essence “trumped” by FRE 803(8);

and (3) the Supreme Court case of Beech Aircraft, gives broad interpretation to FRE
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803(8) and finds investigative factual and opinion testimony by a law enforcement
officer admissible as a public record. (TAPE No. 1; 3/21/06; 10:57:51-11:06:32).

Cross-Appellant contends that the Trial Court’s analysis is flawed since FRE
803(8) does not contain the provision found in KRE 803(8)(4), which specifically
prohibits admission of law enforcement reports. KRE 803(8) states:

Public records and reports. Unless the sources of
information or other circumstances indicate lack of
trustworthiness, records, reports, statements, or other data
compilations in any form of a public office or agency
setting forth its regularly conducted and regularly
recorded activities, or matters observed, pursuant to duty
imposed by law and as to which there was a duty to
report, or factual findings resulting from an investigation
made pursuant to authority granted by law. The following
are not within this exception to the hearsay rule:

(A) Investigative reports by police and other law
enforcement personnel;

(B) Investigative reports prepared by or for a
government, a public office, or an agency when
offered by it in a case in which it is a party; and,

(C) Factual findings offered by the government in
criminal cases.

(KRE 803(8))(Emphasis added).

Clearly, under Kentucky evidentiary rules, Waite’s opinion testimony is
inadmissible. Moreover, the Trial Court ignored its cited decision of Prater in which
the Court noted that even if an investigative report was admissible (as a business
record), such evidence could still be found inadmissible under other evidentiary rules,
such as the witness not being qualified to give such testimony. The Prater decision

supports Cross-Appellant’s argument that Waite’s causation testimony should be

excluded for myriad reasons, including no proper “expert” qualifications per KRE 702

-31 -




as a new officer with no accident reconstruction training. (Waite Depo., 11/10/03 at
pps. 24, 25). See e.g., Alexander v. Swearer, 642 S.W.2d 896 (Ky. 1983); Kentucky
Farm Bureau Mut. Ins. Co. v. Vanover, 506 S.W.2d 517 (Ky. 1974); Moore v.
Wheeler, 425 S.W .2d 541 (Ky. 1968).

Further, the Trial Court did not address the long line of Kentucky cases holding
that police reports containing opinion statements as to causation are inadmissible, as is
opinion testimony of non-expert investigating officers in automobile cases. See e.g.,
Campbell v. Markham, 426 S.W.2d 431 (Ky. 1968); Wells v. Conley, 384 S.W.2d 498
(Ky. 1964); Skeans v. Comm., 912 S.'W.2d 455 (Ky. App. 1995). The Court did
acknowledge that Kentucky case law in an automobile case generally prohibits “letting
a run of the mill police officer who does the investigative report give opinion testimony
to the jury as to his or her findings as to the cause of the collision.” (TAPE No. 1;
3/21/06; 10:56:42-10:57:32). Yet, the Court ignored the binding precedent found in
these automobile cases, and declared that the admissibility of a boating officer’s opinion
was a matter of first impression, and as such, was admissible. (TAPE No. 1; 3/21/06;
10:56:31-50; 11:07:59).

In fact, the only boating case where this issue has been considered in a
published opinion found in research to date is Buckman, supra. Indeed, the Trial Court
found this case through its own research, the first morning of trial. Simply, the
Buckman court based its ruling of admissibility on the much broader FRE 803(8). As
noted above, KRE 803 is not identical to FRE 803, and as such, this case should not be

persuasive authority. Cross-Appellant argues that the Kentucky cases cited above and
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the Kentucky Rules of Evidence, specifically KRE 803(8)(A) and KRE 702 should be
the guiding and controlling authority herein.

There is no sound reason why Officer Waite’s boating accident report should be
treated differently than a motor vehicle accident report for purposes of admissibility
under Kentucky evidentiary rules. This report also falls precisely under KRE 803(8)(A)
which specifically excludes investigative reports by police and other enforcement
personnel. Officer Waite is such a law enforcement personnel; accordingly, this report
is inadmissible. Furthermore, Officer Waite could not qualify as an expert in boating
accident investigations under KRE 702. Even if qualified, however, Waite’s opinion
that operator inexperience and inattention contributed to the accident cannot meet the
substantive requirements of KRE 702, which demand an expert to supply specialized
knowledge that would assist the trier of fact. Therefore, Kentucky law teaches that any
opinion testimony of Officer Waite should be excluded at any new trial.

CONCLUSION

For the foregoing reasons, the Appellee/Cross-Appellant, David Klein,
respectfully submits that the Court of Appeals correctly found that the Trial Court did
not err in giving the sudden emergency instruction to the jury and or in refusing to
instruct this jury that Appellant had the right-of-way. Should the Court determine that
such instructions were improper, any possible error should be deemed harmless. The
jury verdict for Appellee is amply supported by the evidence and should stand as
affirmed by this Court. In the unlikely event the Court reverses the lower court, this
Court needs to address Appellee’s limited Cross-Appeal, and it should conclude that

upon any new trial, Officer Richard Waite’s opinion testimony as to causation and his
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report would be inadmissible. Nevertheless, Appellee remains confident that this
Honorable Court will affirm the Trial Court’s ruling and Appellate decision below.
Respectfully submitted,

SEWELL, O’BRIEN & NEAL, PLLC

S P 07374%

PETER J. SEWELL

DEREK P. O’'BRYAN

One Riverfront Plaza, Suite 1800
401 W. Main Street

Louisville, KY 40202
Telephone: (502)582-2030
Facsimile: (502)561-0766

-34 -




- —
NO. 03-CI-07021 JEFFERSON CIRGUIT COURT
DIVISION ONE (1)
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ST. PAUL FIRE AND MARINE : : N
INSURANCE COMPANY , INTERVENING PLAINTIFE -
V. : , ORDER
DAVID KLEIN DEFENDANT
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The Court, having reviewed the Mction in Limine by Defendant David Klein, for an
Order excluding the Kentucky Boating Accident Report from being introduced at trial, and
excluding the officer’s opinion evidence regarding the contributing causes of the accident,

having reviewed the papers filed with respect to this Motion, and being otherwise sufficiently

advised, rules as follows:

IT IS HEREBY ORDERED:

€)) That the Kentucky Boating Accident Report completed by Ofﬁqer Richard W,

L

Waite will not be admitted as evidence at trial; and

2) That Officer Richard W. Waite shall not be permitted to testify as to h-'i's

a‘jties:

y '//—\_/
_. JUDGE, JEFFERSON CIRCUIT COURT
"IDIVISION ONE 6))

opinions regarding the contributing causes of the accident between the p
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