

































































policy of coverage by OHIC is not causally connected to Haj-Hamed’s incurring these
fees.

Professional Liability Coverage from Red Mountain:

The documents produced by Haj-Hamed and the other plaintiffs (on the eve of
trial) and attached hereto in the appendix (see Supplemental Answers to Request for
Production of Documents attached hereto in the appendix as Exhibit 3), show that
virtually all payments for all damages claimed by Haj-Hamed were actually paid by Tri-
State Urgent Care, LLC. Tri-State is a Limited Liability Company that was formed by a
Dr. Qureshi after the various legal proceedings instituted against Haj-Hamed. Haj-Hamed
and Husam Hamed had no ownership interest in Tri-State. (VCR 11/15/05; 4:08:25-
4:08:56; 4:13:20-4:15:00).

Haj-Hamed testified at the trial that he worked for Tri-State following its
formation. He also testified that the increased premiums for professional liability
insurance paid by Tri-State for him were taken out of the pay he received as
compensation from Tri-State. (VCR 11/15/05; 3:49:10-3:50:57). Haj-Hamed offered this
explanation for the first time at trial and then only after OHIC pointed out that the
damages being claimed were properly the damages of Tri-State, a non-party to this
lawsuit. Further, Haj-Hamed stated that he had checks showing that he paid these
amounts but he did not produce any such evidence. (VCR 11/15/05; 3:49:10-3:50:57).

Further, the claimed increase in medical malpractice insurance premiums is not
related to any cancellation of the OHIC policy for nonpayment of premiums. Joe
Vonderhaar testified he attempted to secure alternative professional liability policy

coverage for Riverside and Haj-Hamed in October 2002 and the information that was
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sent to these other carriers were loss runs (claims against the insureds) and the policy
issued by OHIC. (VCR 11/14/05; 4:54:27-4:59:00). The undisputed proof at trial is that
the information sent to other carriers by Joe Vonderhaar in an attempt to obtain coverage
showed December 2002 as the date coverage with OHIC ended. (VCR 11/14/05;
4:58:00-4:59:00; VCR 11/15/05; 10:57:54-10:59:50). Furthermore, the exhibits attached
to appellant’s brief (identified as trial exhibit 13 located under tab 13 to appellant’s brief)
show only that these two other insurers declined to offer coverage based on a failure to
meet underwriting guidelines. Therefore, the inability of Haj-Hamed to obtain other
malpractice liability insurance could not have been predicated on a cancellation of his
policy in September 2002 with OHIC for nonpayment of premiums.

All Damages:

Although Haj-Hamed testified affirmatively that the increased premium
($30,000.00) for professional liability coverage for him was taken out of his
compensation paid by Tri-State, he offered no evidence that the other damages claimed,
such as the attorney fees for the 2003 malpractice case and the medical board proceedings
were paid by anyone other than Tri-State. He stated that he “paid” these amounts but the
checks that are attached to the Supplemental Answers to Request for Production of
Documents (not all attorney fee charges have a corresponding check showing payment)
show that these fees were paid partially by Riverside Medical Center, but mostly by Tri-
State. (See Exhibit 3) Riverside was dismissed as a party and no appeal was taken from
that judgment and Tri-State has never been a party.

Haj-Hamed’s theory to support all of the damages awarded in this case has, from

the beginning, been predicated on the idea that OHIC’s cancellation of their professional
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liability policy effective September 6, 2002 caused a gap in coverage. The reason for the
gap they have offered is non-payment of premium. They allege that once other potential
insurers learned of this reason for cancelling their policy, they could not obtain
professional liability coverage.

The evidence presented does not support that theory. Haj-Hamed presented no
testimony or other proof of a denial of coverage for a gap caused by non-payment of
premium. The only evidence presented regarding other insurance came from Joe
Vonderhaar. He stated that applications sent in October 2002 to obtain professional
liability coverage for Haj-Hamed and the former parties to this case stated December
2002 as the date when coverage with OHIC terminated. Thus, there would have been no
gap in coverage. These insurers still declined to provide coverage. (VCR 11/14/05;
4:54:27-4:59:00; VCR 11/15/05; 10:57:54-10:59:50; 11:51:07-11:53:00).

As noted by the circuit court, the theory of Haj-Hamed was that the gap in
coverage is what resulted in the premium increase and the failure to have coverage for the
malpractice case filed in 2003. The trial court ruled, rightly so, that OHIC was entitled to
show that the failure to have coverage was not related to a gap in coverage caused by
OHIC, but, rather, due to other reasons, i.e., Haj-Hamed’s arrest, medical board
proceedings and investigation, etc. (VCR 11/14/05; 9:02:18-9:04:00).

The gap in coverage was, in fact, conclusively shown not to be due to OHIC but
rather due to Haj-Hamed’s arrest, the medical board proceedings and investigations,
publicity showing the DEA and FBI raids on Riverside and Haj-Hamed’s office, and
other related matters. This is a necessary conclusion from the testimony of Joe

Vonderhaar that other potential insurers were told that OHIC’s coverage existed until
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December 2002 as outlined above.

Conclusion as to Damages:

The Court of Appeals did not apply an incorrect measure of damages. It expressly
noted that “the negligence claim [against OHIC] was separate and distinct from the
allegation that [Haj-Hamed was] injured because OHIC negligently issued and canceled
the policy.” (Exhibit 1 at p. 11).

Perhaps it goes without saying that in any negligence action, whether it be for
medical malpractice, an auto accident, or the negligent breach of a contract, the burden is
on the plaintiff (Haj-Hamed) to demonstrate a duty, a breach, and a causal connection

between the alleged breach resulting in harm. Pathways, Inc. v. Hammons, 113 S.W.3d

85, 88-89 (Ky. 2003).

The negligence alleged by Haj-Hamed was in cancelling the policy effective
September 6, 2002 for nonpayment of premiums. The jury believed, and the Court of
Appeals upheld the judgment, that OHIC breached its duty by negligently cancelling the
policy issued to Riverside for nonpayment of premiums. The evidence showed that a
breach of duty could not be predicated on the cancellation sent September 27, 2002 for
the variety of reasons argued above.

Accordingly, Haj-Hamed must show that the cancellation of the policy by OHIC
effective September 6, 2002 for nonpayment of premiums resulted in the harm he has
claimed (defense of the medical malpractice case, medical licensure board proceedings,
and additional premiums for medical malpractice coverage). Haj-Hamed cannot show
that any of these claimed damages are causally connected to the alleged breach.

Therefore, the Court of Appeals correctly remitted the damages as a matter of law. While
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the Court of Appeals did not remit all of the damages, frankly, OHIC made an economic
decision to not pursue the case further. An appellate court is well within its powers to
remit damages improperly awarded and to direct the trial court to enter a judgment

reflecting an amended outcome. See, Ingram v. Galliher, 309 S.W.2d 763, 767 (Ky.

1958) (emphasis added), stating:

The construction of this rule [CR 50.02] has been that where the
Court of Appeals concludes that the judgment must be reversed, it
may in its discretion direct the entry of a new judgment without
remanding the case for a retrial. [citations omitted]. This has been
done by directing a pro tanto reduction in the judgment to the
extent of the amount of any item the plaintiff did not prove a right
to recover.

This Court has recently reaffirmed the long-standing principle cited above in

Morgan v. Scott, S.W.3d __ , 2009 WL 1438905, *4-5 (Ky. 2009) (attached hereto

as Exhibit 4).

If this Court is inclined to adjust the opinion issued by the Court of Appeals at all,
it should enter an opinion remitting all of the damages awarded to Haj-Hamed as none
are supported, not only for the reasons related to each particular category, but, for all of
the damages because there is no legal causation connecting them to the alleged

negligence. Pathways, supra 113 S.W.3d at 89.

III. THE CIRCUIT COURT PROPERLY GRANTED OHIC’S MOTION
ON THE ISSUE OF BAD FAITH AND THE COURT OF APPEALS
CORRECTLY UPHELD THIS RULING.

OHIC does not believe this issue is preserved for review as explained below.
Moreover, the substance of the appellant’s contentions do not have merit.
In his brief to this Court Haj-Hamed asserts that the Court of Appeals determined

that OHIC had a duty to defend him in the medical licensure board proceedings in
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Kentucky and Ohio but improperly used the contract terms to reduce the amount awarded
from $85,000 to $25,000. On this basis, he argues that he should be entitled to the full
$85,000 and a trial on the issue of bad faith. This view of the opinion of the Court of
Appeals is simply wrong. Additionally, the contentions made by Haj-Hamed are not
based on the evidence in the case or a proper interpretation of the law related to bad faith
in Kentucky.

First, and foremost, the Court of Appeals nowhere in its opinion stated that OHIC
had a duty to defend Haj-Hamed in the medical licensure board proceedings in Kentucky
and Ohio.

Secondly, it cannot be said that OHIC had a duty to defend medical board
proceedings. This provision of the insurance policy is an indemnity provision. That is,
OHIC will reimburse up to $25,000 expended in defense of such proceedings, unlike
proceedings such as a claim for medical malpractice, made within the policy period, for
which there would be a duty to defend.

There has never been any dispute that any professional liability policy issued by
OHIC would have expired on December 11, 2002 at the very latest. There is also no
dispute that the policy issued by OHIC was a “claims made” policy meaning that claims
within the provisions of the policy were covered regardless of when the claim actually
occurred provided that the demand for coverage is received within the policy’s effective
period.

From this case’s inception, appellant has claimed that OHIC is liable under the
Unfair Claims Settlement Practices Act (UCSPA) for bad faith for refusing to defend a

lawsuit filed January 29, 2003 for the wrongful death of a patient of Haj-Hamed’s who
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allegedly overdosed on pain killers prescribed by Haj-Hamed. See Complaint (ROA p.
4). On October 6, 2003 Haj-Hamed served answers to OHIC’s interrogatories. In
response to a question asking the basis for the allegation in the complaint concerning bad
faith, Haj-Hamed identified the “event” for which OHIC should have provided a defense
as the death of the patient Janice Stidham. See Answers to Interrogatories ROA pp. 58-
157, Interrogatory Number 10. In Haj-Hamed’s response to OHIC’s motion for summary
judgment on the issue of bad faith, he identified the underlying basis for the allegation of
bad faith to be OHIC’s refusal to defend the wrongful death suit filed on behalf of Janice
Sitdham. See Response to Motion for Summary Judgment ROA pp. 815-862. At trial this
was also the theory relied upon by Haj-Hamed.

There is no dispute that Haj-Hamed did not notify OHIC of the wrongful death
suit until February 2003, well after the policy had expired.

Haj-Hamed contended for the first time in his brief to the Court of Appeals that
the basis for the bad faith claim should be considered to be the failure to defend Haj-
Hamed for proceedings before the Kentucky Board of Medical Licensure and the Ohio
Board of Medical Licensure.

This is plainly improper. The scope of appellate review is limited to those theory

or theories upon which the case is practiced and tried. Florman v. Mebco Ltd.

Partnership, 207 S.W.3d 593, 607 (Ky.App. 2006). An issue not timely raised in the trial

court for it to consider cannot be considered for the first time on appeal. Id. See also,

Fischer v. Fischer, 197 S.W.3d 98, 103 (Ky. 2006); Abuzant v. Shelter Ins. Co., 977
S.W.2d 259 (Ky.App. 1998).

Haj-Hamed should not be allowed to advance this argument for the first time on
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appeal. For this reason the Court should not consider this issue.

Even if the Court were to set aside the fact that the issue is not properly preserved
it is clear that: (1) the circuit court correctly dismissed the claim of bad faith based on the
medical malpractice case filed in January 2003; and, (2) the medical board proceedings
do not supply a basis to support a claim for bad faith.

Bad faith requires (1) that the insurer is obligated to pay the claim under the
policy; (2) there is no reasonable basis in law or fact for denying the claim; and, (3) that
the insurer knew there was no reasonable basis for denying the claim or acted with

reckless disregard for whether there was a reasonable basis. Wittmer v. Jones, 864

S.W.2d 885, 890 (Ky. 1993). Mere negligence is not sufficient. Haj-Hamed must show

that there exists some intentional wrongful conduct. Big Yank Corp. v. Liberty Mut. Fire

Ins. Co., 125 F.3d 308, 312 (6th Cir. 1997); Blue Cross and Blue Shield of Ky., Inc. v.

Whitaker, 687 S.W.2d 557, 559 (Ky.App. 1985).

In this case, the bad faith claim fails on the first element with respect to the 2003
malpractice claim. This is the finding and ruling by the circuit court that no contract
existed upon which a bad faith claim could be maintained. In other words, the wrongful
death action was filed in January 2003, notice was given to OHIC and a demand for a
defense made in February 2003. Because the policy was a claims made policy that
expired in December 2002, no coverage existed and there was no obligation on the part of
OHIC to provide a defense. Therefore, there could be no obligation for OHIC to pay the
claim under the policy.

Although appellant has raised the contention of bad faith with respect to medical

board proceedings for the first time on appeal and the policy issued by OHIC was one of
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indemnity for medical board proceedings, the same basic rationale is applicable to that
scenario as well. There is no evidence of record that OHIC was ever requested to defend
Haj-Hamed in any medical board proceeding. Timely notice is a prerequisite to coverage
under the policy. Further, the complaint against Haj-Hamed’s license by the Kentucky
Medical Board was not issued until February 7, 2003, well after the expiration of the
policy. Finally, the policy had an exclusion for acts based upon criminal violations of the
law. There is no question that the complaint against Haj-Hamed’s license was based on
violations of the criminal law.

Haj-Hamed continues to put forth that Aetna Casualty & Surety Co. v.

Commonwealth, 179 S.W.3d 830 (Ky. 2005), somehow changes this conclusion. Aetna is

inapplicable and distinguishable for a number of reasons.
First, the rule being applied in Aetna is set forth by the Court as follows:

If the insurer believes there is no coverage, it has several options.
One is to defend the claim anyway, while preserving by a
reservation of rights letter its right to challenge the coverage at a
later date. Another is to elect not to defend. However, should
coverage be found, the insurer will be liable for “all damages
naturally flowing from” the failure to provide a defense. (citation
omitted). This includes “damages” for reimbursement of defense
costs and expenses if the insured hires his own lawyer, and in some
instances, the amount of a default judgment, if he does not.
(citation omitted).

Aetna, 179 S.W.3d at 841.
All authorities, including Aetna recognize that there is a distinct difference
between the “duty to defend” and the “duty to indemnify” under malpractice insurance

policies. Aetna, 179 S.W.3d at 841. See also, American Physicians Assur. Corp. V.

Schmidt, 187 S.W.3d 313, 319 (Ky. 2006); James Graham Brown Foundation, Inc. v. St.

Paul Fire & Marine Ins. Co., 814 S.W.2d 273, 279-80 (Ky. 1991); Cincinnati Ins. Co. v.
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Vance, 730 S.W.2d 521, 522-23 (Ky. 1987).

In the case before this Court, Aetna and the other cited authorities, are simply
inapplicable. There is no evidence that Haj-Hamed ever gave OHIC notification of the
medical licensure board proceedings or requested, in any manner, for OHIC to provide a
defense for those proceedings.’ Before a duty to defend can be imposed, the insurer must
be put on notice and receive a request for coverage under the policy. There is no evidence
of record in this case that this action was taken. Therefore, it cannot be shown that OHIC
wrongfully refused to provide a defense, thus, any damages beyond the limits of the
policy is not supported; Aetna only applies if there has been an improper failure to

provide a defense.

CONCLUSION

It is undisputed that the policy issued to Riverside that covered appellant by
OHIC expired December 11, 2002 and that OHIC gave 75 days notice of the termination
of the policy in accordance with Kentucky law. Thus, the Court of Appeals’ correctly
held that the jury’s verdict finding to the contrary could not stand. Even if it is assumed
that OHIC negligently cancelled the policy for nonpayment of premiums effective
September 6, 2002, there is absolutely no evidence from which a jury could conclude that
the damages claimed by Haj-Hamed were related to that breach. In fact, all of the
evidence leads to the inescapable conclusion that none of the damages claimed in this
case are related in any way to an act or omission by OHIC. Under no circumstances
should OHIC be forced to defend an action for bad faith; the undisputed evidence is that

Haj-Hamed put forth a totally different theory at the trial court (failure to defend the

3 Both Haj-Hamed and counsel for Haj-Hamed acknowledged that OHIC would have only been liable for
$25,000.00 under the policy in medical board proceedings. (VCR 11/15/05; 3:37:49-3:39:30; VCR
11/16/05; 3:49:20-3:49:16).
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medical malpractice case filed in 2003), and, because there is no question that bad faith
does not fit this theory, he has now changed his position to say that the failure to defend
the medical licensure board actions should be the basis for a bad faith action. Clearly,
OHIC’s policy was an indemnity policy as noted above. Further, even if this provision of
the policy were viewed as conferring a duty to defend, no demand for a defense was ever
made — a prerequisite to maintaining an action for bad faith.

The Court of Appeals’ correctly held that Haj-Hamed did not support his claims.
OHIC submits also that the only adjustment that should be made to the Court of Appeals’
opinion, if any, is to hold that Haj-Hamed is not entitled to any of the damages claimed.
Even if this Court would use different reasoning, the decision of the Court of Appeals
should be affirmed if the correct result was reached. Vega v. Kosair Charities Committee,

Inc., 832 S.W.2d 895, 897 (Ky.App. 1992).

Respectfully submitted,
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