


INTRODUCTION
Thank you for agreeing to review this case. The issues presented in this appeal apply to
any person or entity who has purchased an insurance policy of any kind. The question is, Did
OHIC Insurance Company, through its agents and employees negligently and intentionally cancel
a policy of insurance issued to Riverside Medical Center, Dr. Ghassan Haj-Hamed and 11 other
physicians? The answer is clearly yes. In accordance with century old case law the Appellant is
entitled to all tort damages awarded by the jury and is entitled to a trial on the issue of exemplary

damages.




ORAL ARGUMENT
The Appellant would like oral argument. Appellant has learned that confusion may occur

due to the intertwining of contract law with tort law.
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STATEMENT OF THE CASE

The Appellant, Dr. Ghassan Haj-Hamed, was forced to sue his medical malpractice
insurance provider, OHIC Insurance Company, and his insurance agent, USI Midwest, for
negligently, wrongfully and illegally cancelling his personal and group malpractice insurance
coverage. Riverside Medical Center, Dr. Ghassan Haj-Hamed and Dr. Husam Hamed filed a
Complaint in the Campbell Circuit Court on May 22, 2003. Following discovery Appellee,
OHIC, moved for Summary Judgment on the allegations of breach of contract, warranty, and
fraud. The Motion was granted on these issues. (CR 813-814) However, the Court allowed
Appellant’s claim to go to trial on negligence, breach of statutory duties, administrative duties,
and bad faith against both OHIC and USI Midwest.

The trial proceeded, and following the conclusion of Appellant’s proof, all parties moved
for directed verdict. The Court granted OHIC’s Motion for directed verdict on bad faith
determining there was no breach of contract and therefore no underlying bad faith claim.
(11/16/05 VCR 10:36:20; 11:28:27 to 11:22:00) The Court also granted USI Midwest’s Motion
and dismissed them. The Court also dismissed the claims of Riverside Medical Center.

The Appellee, OHIC, then presented their defense to the claims and rested. Once again
Motions for directed verdict were made by both parties but overruled.

The case was then argued to the jury which resulted in a verdict of $175,000.00 in favor
of Dr. Ghassan Haj-Hamed. The jury found in favor of Dr. Husam Hamed, but did not award
any damages. The jury found that OHIC was 90% at fault for violating its duty of ordinary care

owed to Dr. Ghassan Haj-Hamed and attributed 10% fault for breach of the duty of care owed by

Dr. Ghassan Haj-Hamed. Judgment was entered on November 21, 2005 in the amount of




$157,500.00 in favor of Dr. Ghassan Haj-Hamed. (CR 1306-1315)

The Appellee, OHIC’s counsel, did not object to the jury instruction or the measure of
damages provided therein. In fact, the Judgment entered by the Court specifically states “....The
Defendant, OHIC Insurance Company, did not object to the Court’s instructions.....” (CR 1307
p. 2 of the Judgment) Furthermore, on the record in response to the Court providing copies of the
proposed instructions to counsel, trial counsel for Respondent, Mr. Fuchs states, “I think we can
live with that.” (11/16/05 VCR 1:24:40)

The facts and exhibits introduced at trial support the jury’s verdict finding that OHIC
negligently cancelled its policy issued for the benefit of Dr. Ghassan Haj-Hamed. The exhibits
also provide proof sufficient for a jury to conclude that OHIC violated Kentucky statutes and
Administrative Regulations regarding issuance and cancellation of insurance policies.

The relevant facts, testimony, and exhibits presented at trial all clearly prove Appellee
breached the standard of care required of the insurance company in cancelling a policy of
insurance and violated KRS 304.20-320(2)(b) and KRS 304.20-33(3).

Dr. Ghassan Haj-Hamed at trial testified that he obtained his medical degree in
Demascus, Syria, attended a two year post graduate training, and then moved to Flint, Michigan
in July of 1993. (11/15/05 VCR 2:20:28) He trained in Michigan for about one year and then
transferred to Good Samaritan Hospital in Cincinnati, Ohio. He completed a three year residency
program in Internal Medicine while at Good Samaritan. During his residency at Good Samaritan,
he was elected by his fellow residents and teaching physicians to be the Chief Resident. He

tested to become board certified in Internal Medicine in 1997. (11/15/05 VCR 2:20:00 to

2:21:00) Upon being Board Certified, he purchased a retiring physician’s general practice office




located in Bellevue, Kentucky and also opened an office in the rural community of Falmouth,
Kentucky. Dr. Hamed also in September of 1999 opened the first Urgent Care Center in
Northern Kentucky. (11/15/05 VCR 2:24:00) In May of 2000, he purchased another doctor’s
practice in Forest Park, Ohio and a practice in Cold Spring, Kentucky. In 2001, he opened
another Urgent Care in Florence, Kentucky. (11/15/05 VCR 2:24:58)

Thus, at the time he applied for insurance with OHIC Insurance Company, he had (5) five
different office locations and employed approximately (12) twelve physicians. (11/15/05 VCR
2:26:03 and Plaintiff’s Trial Exhibit 1)

Unfortunately, on September 25, 2002 all of Dr. Hamed’s hard work and efforts began to
crumble. He was criminally charged with prescribing medication without a lawful purpose. The
charges arose from his Falmouth, Kentucky office where he operated a general practice and pain
management clinic. (11/15/05 VCR 2:40:18)

OHIC Insurance Company Executive Vice President, James Baldyga, saw the TV news
coverage of Dr. Hamed’s arrest and immediately set out to cancel the OHIC policy issued for all
of Dr. Hamed’s office locations and for all of the doctors insured by the policy. (11/15/05 VCR
1:13-2:02) Mr. Baldyga admitted that the cancellation notice he sent was because of the “bad
publicity.” (11/15/05 VCR 1:13-2:02) He also acknowledged that claims could be anticipated
against the doctor, that disciplinary action would likely be brought against Dr. Ghassan Haj-
Hamed and that was in part, the reason for canceling the policy. (11/15/05 VCR 1:13-2:02) At

the time Mr. Baldyga set out to cancel the policies, he was unaware the finance department of

'All Trial Exhibits referenced are attached in Appendix II and are in chronological order
and will be referred to in this brief by the Trial Exhibit number. All the Exhibits are referenced in
the Circuit Court record as brown folder M.




OHIC had sent out a notice of cancellation to Dr. Hamed, a/k/a Riverside Medical Practice, due
to non-payment of premium. This Notice was sent on August 23, 2002 and stated the policy
would be cancelled effective September 6, 2002. (See Plaintiff’s Trial Exhibit 4) This notice was
intended to comply with the 14 day notice required by KRS 304.20-320(2)(b).

The Plaintiff’s Trial Exhibit 4 was the first “Notice of Cancellation” sent by OHIC. This
Notice referenced cancellation of policy number “01"-9999-6404 and referred to Ohio. The
Notice also said “If payment of $19,461.00 is received in OHIC’s office prior to the effective
date of cancellation then coverage will remain in effect.”

Dr. Hamed’s office mailed OHIC the full base premium amount due on the “02"-9999-
6404 policy which was in the amount of $16,642.00. The check was received by OHIC in their
lockbox and cashed on September 3, 2002; this being three days before the policy was to be
cancelled. (See Plaintiff’s Trial Exhibit 26) The reference to the “01" policy in the notice of
cancellation dated August 23, 2002 was more proof Appellee was sloppy, negligent and careless
in the administration of its business.

As previously stated, Mr. Baldyga, as Executive Vice President sent a Notice of
Cancellation on September 27, 2002, two (2) days after Dr. Hamed was arrested. (See Plaintiff’s
Trial Exhibit 5). This Notice provided the 75 days notice, which would make the cancellation
effective December 11, 2002. (See KRS 304.20-320(2)(b) and KRS 304.20-330(3). The reason
stated in the Notice was “discovery of willful or reckless acts or omissions on the part of the

named insured.” The Notice of Cancellation is Trial Exhibit 5 and was for policy “02"-9999-

6404.




It was following this Notice that a flurry of e-mails, faxes and phone calls took place
between OHIC, USI Midwest, and Riverside Medical Center, Dr. Ghassan Haj-Hamed, and
Riverside’s attorney. It was this flurry of correspondence, email and phone calls on which
Appellant based his tort claims and his breach of the standard of care claims.

Trial Exhibit 6 came from Appellant’s insuring agent, USI Midwest, and was dated
10/02/02. This fax referenced Mr. Baldyga’s Notice of Cancellation which was to be effective
December 11, 2002. It states:

“As you know by now, the Ohio Hospital Insurance Company has sent a direct

notice of cancellation as of December 11" due to the recent bad publicity and

exposure changes....”

The second paragraph states:

“More importantly, the Company has past due bills dating back to March and they
will be cancelling the group coverage on this Friday...”

This Notice of Cancellation by USI Midwest was clearly in violation of the 14 day notice
requirement. The same fax was re-sent on 10/07/02 to the Kentucky business office of Riverside
Medical Center at 859/442-8389. (Plaintiff’s Trial Exhibit 7)

The Plaintiff’s Trial Exhibit 8 was a OHIC memo to USI dated 10/02/02 which states:

“Please contact the insured and request payment...overnight payment to our street

address by Friday, 10/04/02 to avoid cancellation of the policy.” Inv.#74705-

$1,299.00; Inv. #75858 - $238.00; Inv. #76468 - $69.00; Inv. #75921 - $2,073.00;

Inv. #76469 - $2,931.00; Inv. #75886 - $1,445.00, this totals $8,055.00.”

The Plaintiff’s Trial Exhibit 9, entitled “Activity Log” references a check for $12,898.00, dated
09/20/02. This check was the base premium payment to OHIC for the 2™ quarter on the “02"-

9999-6404 policy. (See Plaintiff’s Trial Exhibit 27) This check was processed seven (7) days

after it was received, 09/27/02, and was returned “refer to marker” due to the Federal attachment




of all of the doctor’s personal and business bank accounts. The memo goes on to state the check
was being returned to the insured and also advised the policy was cancelled as 0f 10/07/02. The
Plaintiff’s Trial Exhibit 10 contradicts Trial Exhibit 9 stating the policy was cancelled for non-
payment of premiums effective 09/06/02.

Dr. Hamed, his office manager, Thoraya, and counsel for Appellant all tried to get OHIC
to accept a credit card payment to maintain coverage. The request for payment by credit card
was denied allegedly due to the account not originally having been established as an automatic
credit card payment account. (See Joe Vonderhaar testimony, 11/15/02 VCR 10:43) This was
argued at trial to be a ruse to avoid having to maintain coverage for the doctors.

The Doctor, after discovering OHIC had no intention of maintaining insurance for
himself and the group, requested USI Midwest to obtain alternative coverage through a different
insurance company. USI, through Joe Vonderhaar, informed the doctors that they did not have
an alternative market. (See Plaintiff’s Trial Exhibit 11) The request for insurance from Pro
Assurance and GE Medical Practitioners were denied. (See Plaintiff’s Trial Exhibit 13) To add
insult to injury, the doctors request for OHIC to provide “Extended Reporting Practitioner
Coverage” (ERP) also known as (“tail coverage”) was denied.

The Defendant OHIC knew this would cause a hardship on all of the doctors, not just Dr.
Ghassan Haj-Hamed. In Trial Exhibit 15, there are two statements of significance. This Exhibit
is a memo from Joe Vonderhaar dated 10/10/02. It states: “My concern ... with a gap in

coverage exceeding 30 days it will be very difficult for them to obtain prior acts coverage.”

The memo also states: “I spoke with Melissa and she reviewed this account with Jim Baldyga

(VP of Underwriting) who said because the policy cancelled for non-payment, we do not have




to provide ERP offers.”
This memorandum prompted Joe Vonderhaar to send a letter by certified mail to Dr.
Hamed and was dated October 11, 2002. (See Plaintiff’s Trial Exhibit 16) The letter states as

follows:

“Dear Dr. Hamed,

The Ohio Hospital Insurance Company has cancelled your professional liability
coverage, due to ‘non payment’ of premium. The company mailed this
cancellation notice on August 23 (see attached copy). This cancellation will
over-ride the cancellation mailed on September 27" for underwriting purposes.

Since the coverage was cancelled for ‘non-payment’ the Ohio Hospital Insurance
Company will not be in a position to offer an ‘extending reporting form’ (Tail
coverage) and they have officially closed their files back to September 6, 2002
(see policy form #OPRO003).

We have officially closed our file and no coverage has been replaced. If the group
would like to meet with us to discuss the next step, please call our office to
arrange a meeting.

Thank you for your past business.

Sincerely,

Joe Vonderhaar
Vice President”

However, despite sending out this “Final Cancellation” which “over-rides” the September
27" notice and makes this cancellation retroactive to September 6, 2002 no one at USI or OHIC

could figure out how the premium claimed due in the amount of $19,461.00 was determined. It

certainly did not match Trial Exhibit 8, ($8,055.00).




This was confirmed in Trial Exhibit 17 dated 10/14/02 which states “e-mailed Barb
Hernsmen (OHIC) requesting that she send over the documentation supporting the
$19,461.00 cancellation. The invoices originally sent do not add up to $19,461.00.” The
Plaintiff introduced Trial Exhibit 18 dated 10/15/02 which references a call from the insured
wanting to know how OHIC came up with the $19,461.00 figure. The memo notes says “...when
you add this amount together, the amount due OHIC is $8,055.00. This is not close to the
$19,461.00 that was stated on the cancellation.”

Also introduced to prove negligence, and breach of statute and bad faith was Trial Exhibit
19. This Exhibit is a seties of e-mail memorandums between OHIC, USI employees and Joe
Vonderhaar. It is evident from these e-mails that USI was trying to document their file. One
memo states, “I never figured out how to equal the $19K. I came up with 20K. We may
want to document this and make sure we agree, based on the bills we had.”

It is quite evident from review of these faxes, e-mails and intra-agency memorandums
and invoices that the right hand had no idea what the left hand was doing. However, they united
together when they discovered each other’s notices and in violation of Kentucky Statutes KRS
304.20-320, 806 Ky. ADC 20:010 and in bad faith wrongfully, negligently, and intentionally
cancelled Riverside Medical Center’s, Dr. Ghassan Haj-Hamed’s and all his physicians’
malpractice insurance retroactive to September 6, 2002.

It is also evident from the facts that both policies of insurance, “01"-9999-6404 and “02"-
99996404, were Kentucky insurance policies. The policies, as Judge Ward correctly ruled, and

the Court of Appeals concurred, insured the Riverside Medical practices located in Bellevue,

Cold Spring and Falmouth, Kentucky as well as the Cold Spring Urgent Care located in Cold




Spring, Kentucky and the 12 to 14 physicians employed. The policies had Kentucky
endorsements. The Kentucky endorsement language mirrors the Kentucky Statutes. The policy
clearly insured 5 different business locations all in Kentucky. Furthermore, the notices sent were
clearly an attempt to comply with KRS 304.20-320 the 75 day notice and 14 day notice
requirements. Finally, the premiums charged were based on Kentucky rates. Specifically,
Plaintiff’s Trial Exhibit 20 verifies this fact as did the testimony of Joe Vonderhaar. (11/14/05
VCR 3:20 and 11/15/05 VCR 9:55) Also, in response to a question from Judge Ward, OHIC’s
counsel admitted the policies themselves do not say which state law should apply. (See Judge
Ward’s ruling on Motion of OHIC at VCR 1:23:11)

The Appellee, OHIC, after the jury verdict and judgment was entered, filed a Motion for
Judgment notwithstanding the verdict or in the alternative, for a new trial and remittitur. The
Circuit Court overruled the Motion finding the evidence at trial supported the jury verdict and
the doctrine of remittitur did not apply.

OHIC appealed to the Court of Appeals and Dr. Ghassan Haj-Hamed cross appealed on
the issue of whether the bad faith claim should have been submitted to the jury.

The Court of Appeals on November 16, 2007 rendered an Opinion affirming in part, and
reversing and remanding in part on the direct appeal; affirming on cross-appeal.

The Court of Appeals affirmed Judge Ward’s determination that Kentucky substantive
law was to be applied because the evidence established that Kentucky had the most significant
relationship to the transaction and parties. There was no further appeal of this issue.

The Court of Appeals though, reversed and remanded on the damages awarded Appellant

and reduced the verdict to $25,000.00 provided in the policy for defense of medical licensure


























































